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PREFACE 

T~'HE  modifications  which  take  place  in  the 
general  principles  of  law  vary  as  these  prin- 
ciples are  declared  by  the  statutes  and  interpreted 
by  the  courts  of  different  states.  The  purpose 
of  this  book  is  to  give  a  succinct  yet  accurate  and 
comprehensive  statement  of  the  essential  princi- 
ples of  substantive  law  as  promulgated  by  suc- 
cessive legislatures  and  interpreted  by  the  several 
courts  of  Pennsylvania.  It  is  intended  for  stu- 
dents of  the  law  as  a  text-book,  for  members  of 
the  bar  as  a  compendium  for  ready  reference, 
and  for  laymen  as  a  book  of  general  information. 
It  has  been  the  endeavor  of  the  compiler 
to  give  a  thorough  analysis  of  the  several  sub- 
jects which  are  considered,  and  to  state  the  defi- 
nitions, maxims  and  elementary  principles  con- 
cisely and  in  such  manner  that  they  may  be  easily 
understood  and  readily  retained.  No  criticism  is 
attempted  of  past  decisions  or  of  existing  statutes. 
No  proposition  is  advanced  on  mere  opinion. 
The  law  has  been  stated  as  the  decisions  and 
statutes  of  Pennsylvania  have  respectively  inter- 
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preted  and  declared  it.  Wherever  possible,  the 
exact  language  of  the  authority  is  given,  to  which 
reference  is  made  for  the  purpose  of  explanation 
or  illustration. 

Many  difificulties  have  been  met  with  in  the 
work  of  compilation,  not  a  few  of  which  have 
been  overcome  by  the  suggestions  of  those  who 
are  experienced  and  learned  in  the  law.  The 
compiler  expresses  his  deep  gratitude  to  Hon. 
H.  C.  McCormick,  Hon.  Louis  E.  Atkinson, 
Hon.  Charles  Y.  Audenreid,  Hon.  Edward  W. 
Biddle,  William  Trickett,  LL.D.,  John  Houston 
Merrill,  Esq.,  and  David  Jay  Myers,  Esq.,  who 
have  kindly  given  a  part  of  their  time  to  the 
reading  of  the  manuscript  or  proof  sheets. 

With  the  hope  that  it  may  be  found  in  some 
degree  useful,  the  book  is  submitted  to  the  scru- 
tiny of  the  student,  the  perusal  of  the  layman, 
and  the  indulgence  of  the  profession. 

1318  Stephen  Girard  Building. 
Seftember  I,  1901. 
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I.  DEFINITION  AND  NATURE  OF  AGENCY. 

Definition  of  Agency. 

Agency  is  the  relation  created  either  by  express  or 
implied  contract  or  by  law,  whereby  one  party  dele- 
^gates  the  transaction  of  some  lawful  business  to 
another  (2  Law  Times,  171).  The  relation  of  agency 
implies  two  parties- — (a)  the  principal,  and  (b)  the 
agent. 

Principal. — The  principal  is  the  party  whom  the 
.agent  represents,  from  whom  he  derives  his  authority, 
and  for  whom  primarily  the  contract  of  agency  exists. 

Agent. — An  agent  is  one  vested  with  authority, 
to  transact  such  business  for  the  principal  as  will  bring 
the  principal  into  contractual  relations  with  third  per- 
sons. An  agent  is  distinguished  from  a  servant  in 
that  the  former's  acts  impose  a  contractual  obligation 
on  the  principal,  while  the  acts  of  a  servant  do  not 
result  in  a  contractual  obligation  on  the  part  of  the 
master.     It  should  be  added  that  -discretionary  power 
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in  the  exercise  of  duties  is  no  final  test  to  determine 
the  character  of  the  relation.  Thus,  a  railroad  con- 
ductor may  be  vested  with  wide  discretion  in  the 
management  of  his  train,  but  he  is  a  servant  so  long 
as  his  acts  do  not  result  in  a  contractual  obligation. 
Sub-Agent. — The  agent  may  delegate  the  duties 
of  his  employment  to  another,  in  which  case  the  per- 
son selected  by  the  agent  to  perform  the  duties  is 
called  the  sub-agent. 

Agency  Distinguished  from  Similar  Con- 
tractual Relations. — The  relation  of  agency  is  to 
be  distinguished  from  several'  contractual  relations  to 
which  it  is  similar.  The  only  practical  distinguishing 
test  in  the  cases  of  sale,  lease,  and  pai'tnership  that  can 
be  given  is  to  determine  the  intention  of  the  parties  by 
reference  .to  the  whole  agreement.  The  test  to  deter- 
mine whether  one  employed  to  do  a  certain  work  is  an 
agent  or  an  independent  contractor  is  this — whether 
the  employer  retains  any  control  over  the  means  or 
methods  by  which  the  work  is  to  be  accomplished. 
Thus,  A  employs  B  to  do  a  certain  work.  If  A 
exercises  any  supervision  or  control  over  the  work,  B 
is  an  agent  or  servant,  as  the  case  may  be.  If  he  does 
not  exercise  any  control,  B  is  an  independent  con- 
tractor (86  Pa.,  153).  The  test  is  similar  in  the  case 
of  a  transfer  of  service.  Thus,  A  rents  a  machine  to 
B  with  a  man  to  operate  it.  If  the  operator  of  the 
machine  is  under  the  supervision  or  control  of  B,  he 
is  B's  servant  or  agent  as  to  the  operation,  repair  and 
inspection  of  the  machine ;  but  otherwise,  if  the  opera- 
tor remains  under  the  control  of  A. 

Of  course,  the  master  can  not  transfer  control  over 
a  servant  without  the  latter's  consent. 
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II.  FORMATION  OF  RELATION  OF  AGENCY. 

The  relation  of  principal  and  agent  may  be  formed 
in  four  different  ways.  First,  The  parties  may 
between  themselves  mutually  agree  to  form  the  rela- 
tion before  any  act  of  agency  is  performed.  Second, 
Subsequent  to  an  act  of  agency,  the  principal  may 
ratify  the  act  of  the  agent,  and  thus  create  the  relation. 
Third,  When  one  knowingly  and  without  dissent 
permits  another  to  act  for  him  in  a  transaction  or 
series  of  transactions,  he  will  be  estopped  from  deny- 
ing the  agency  of  such  other.  Fourth,  The  relation 
may  arise  by  necessity. 

By  Agreement. 

General  Nature  and  Essentials  of  Rela- 
tion OF  Agency  by  Agreement. — The  relation  of 
agency  may  be  formed  by  agreement  of  the  parties 
forming  a  contract  relation  to  this  effect.  The  essen- 
tials to  form  an  agency  by  agreement  are  the  same  as 
give  validity  to  any  contract.  That  is,  there  must  be 
(a)  competent  parties,  (b)  sufficient  consideration, 
(c)  legality  of  object,  (d)  mutuality  of  assent  and 
obligation,  and  (e)  reality  of  assent. 

As  a  general  rule,  the  principles  of  law,  given 
under  these  several  heads  in  considering  the  subject  of 
contracts,  will  apply  with  equal  force  in  the  case  of 
contracts  of  agency.     ( See  subject  of  Contracts. ) 

As  in  contracts,  it  is  a  general  rule  that  the  form 
of  the  agreement  creating  the  agency  is  immaterial. 
It  may  be  created  by  parol,  writing,  or  writing  under 
seal.  There  is  one  important  exception  to  this  general 
rule:  When  the  contract  between  the  principal  and 
the  third  party  is  required  to  be  under  seal,  the  author- 
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ity  of  the  agent  to  execute  the  instrument  must  itself 
be  under  seal  (14  S.  &  R.,  331)- 

By  Ratification. 

Definition  and  Essentials  of  Ratification. — 
Ratification  is  where  one  adopts  a  contract  or  act  as 
his  own,  which  another  entered  into  or  performed 
without  his  previous  authority  (67  Pa.,  228).  Thus 
A,  without  authority,  represents  to  B  that  he  is  the 
agent  of  C,  and  purports  to  sell  a  house  of  C's  at  a  cer- 
tain price.  If  B  accepts  the  offer  and  subsequently  C, 
the  owner,  ratifies  the  bargain,  A  becomes  C's  agent  in 
the  transaction. 

There  are  five  essentials  to  a  legal  ratification: 
First,  The  act  must  be  performed  by  an  agent  in 
behalf  of  an  existing  principal.  Second,  There  must 
be  a  subsequent  real  assent  to  the  act  performed. 
Third,  The  principal  must  be  competent  to  give  a 
binding  assent.  Fourth,  The  assent  must  in  some 
cases  be  in  a  particular  form.  Fifth,  The  act  ratified 
must  be  a  legal  one. 

Act  in  Behalf  of  an  Existing  Principal. — 
It '  is  a  fundamental  principle  that  there  can  be  no 
ratification  unless  the  act  is  done  in  the  (a)  name 
and  behalf  of  an  (b)  existing  and  ascertainable  prin- 
cipal. Thus,  a  contract  made  in  behalf  of  a  corpora- 
tion not  yet  incorporated,  can  not  be  ratified  after  the 
corporation  has  a  legal  existence.  But,  of  course, 
this  does  not  mean  that  the  corporation  can  not  form 
a  new  contract  on  the  terms  of  the  original  one  (79 
Pa.,  54). 

So,  also,  if  A  makes  a  contract  for  B,  C  can  not 
ratify  it  to  his  advantage,  or  become  liable  on  it. 
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Assent  of  Principal. — The  ratification  of  the 
principal  implies  and  rests  on  the  assent  of  such  prin- 
cipal. It  is  a  general  rule  that  any  manifestation  of 
the  intention  of  the  principal  to  adopt  the  act  of  the 
agent  as  his  own,  from  which  a  reasonably  prudent 
man  might  conclude  that  the  principal  had  assented 
will  be  considered  in  law  a  sufficient  assent  (Huff cut 
on  Agency,  page  32).  Moreover,  it  is  a  general  rule 
that  the  principles  of  law  governing  assent  in  the 
acceptance  of  an  offer  in  contracts  also  apply  in  the 
case  of  assent  in  ratification.  An  outline  of  these 
principles  is  given  in  a  subsequent  page.  (See  subject  of 
Contracts.)  A  summary  of  the  principles  will  suffice 
in  this  cormection.  First,  The  assent  must  be  com- 
municated, but  may  be  either  express  or  implied. 
Second,  It  must  be  in  ratification  of  the  whole  act  and 
unconditional.  Third,  The  assent  must  be  real,  i.  e., 
free  from  mistake,  fraud,  or  undue  influence. 

It  should  be  added  in  this  connection,  that  the 
third  person  may  recede  from  the  contract  at  any  time 
before  ratification  of  the  contract  (146  Pa.,  144-161). 

Other  Essentials. — The  other  essentials  need  not 
be  considered  separately.  The  law  requires  the  same 
competency  of  the  principal  to  ratify  an  act  as  to 
authorize  it.  These  conditions  of  competency  will  be 
fully  discussed  in  the  following  pages  under  the  sub- 
ject of  contract.  When  an  agent's  contract  is 
required  to  be  in  writing  or  under  seal  and  signed, 
the  ratification  must  also  be  in  writing,  under  seal  and 
signed,  as  the  case  may  be  (3  Watts,  129).  The  gen- 
eral rule  that  a  principal  can  not  ratify  any  act  which 
he  could  not  have  authorized,  requires  that  the  act 
done  or  agreement  made  be  legal,  or  the  ratification 
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will  be  void  (124  Pa.,  610).  Thus,  if  A  forges  the 
name  of  B  to  a  check,  B  can  not  ratify  the  forgery  (67 
Pa.,  217).  As  in  assent  to  an  offer,  a  ratification 
once  made  is  irrevocable. 

•  Effect  of  Ratification. — The  legal  efifect  of 
ratification  of  an  act  or  contract  is  to  establish-  the  rela- 
tion of  principal  and  agent  as  fully  as  if  the  authority 
had  been  conferred  originally,  and  the  contract  will 
be  binding,  not  only  from  the  date  of  ratification,  but 
also  from  the  time  of  the  performance  of  the  act  (29 
Pa.,  495).  But  this  retroactive  effect  of  ratification 
does  not  prevail  in  the  case  of  third  parties  who,  in 
good  faith,  have  acquired  rights  in  the  meantime 
(13  Pa.,  376).  Thus,  if  A  had  entered  into  a  con- 
tract for  the  sale  of  land  for  an  assumed  principal,  B, 
it  would  be  impossible  for  B  to  ratify  the  contract,  if 
between  its  date  and  attempted  ratification  he  had 
himself  sold  the  land.-  Moreover,  the  principal,  in 
ratifying  an  act,  confirms  it  as  done,  and  can  not  hold 
the  assumed  agent  as  responsible  for  the  manner  in 
which  it  was  done.  The  principal  alone  assumes  the 
responsibility  in  all  cases  of  contract  (96  Pa.,  443). 
But  in  case  of  the  ratification  of  the  agent's  tortious 
acts,  either  the  principal  or  the  agent  is  personally 
responsible  to  third  parties. 

By  Estoppel. 

I)efinition  and  Essentials  of  Estoppel. — ^The 
doctrine  of  estoppel  is  based  on  the  idea  that  if  A, 
with  superior  knowledge  of  the  facts,  induces  B  to 
believe  in  the  truth  of  that  which  seems  to  be  true,  A 
can  not  subsequently  deny  that  it  is  true  if  B  has  been 
misled  by  the  representation.    There  are  five  essentials 
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which  Hmit  the  doctrine  of  estoppel  in  the  relation  of 
agency:  First,  The  representation  must  be  made  by 
the  principal  or  by  one  acting  under  and  by  his  author- 
ity. Second,  The  false  representation  or  conceal- 
ment must  be  as  to  a  material  fact.  Third,  It  must 
be  made  with  a  knowledge  of  the  facts  and  the  inten- 
tion that  the  party  to  whom  it  was  made  will  act  upOn 
it.  Fourth,  The  other  party  must  be  ignorant  of  the 
truth,  and  this  ignorance  must  not  result  from  his 
own  negligence  or  bad  faith.  Fifth,  The  other  party 
must  actually  be  induced  to  act,  relying  on  the  repre- 
sentation.   (Huffcut  on  Agency,  page  50. ) 

Application  of  Estoppel  to  the  Law  of 
Agency. — Estoppel  has  two  principal  applications  to 
the  law  of  agency.  First,  It  may  establish  the  relation 
of  agency,  as  when  A  knowingly  and  without  dissent 
permits  B  to  act  for  him  in  a  particular  transaction  or 
series  of  transactions  (31  Pa.,  80  and  175  Pa.,  345). 
While  it  is  a  fixed  rule  of  law  that  the  representation 
or  conduct  which  misleads  must  be  that  of  the  alleged 
principal  and  not  that  of  the  agent,  yet  the' representa- 
tion must  not  be  made  to  the  third  party  directly.  It  is 
enough  if  the  representations  were  made  with  the 
intention  or  expectation  that  they  would  be  communi- 
cated to  the  other  party  and  be  acted  upon  by  him. 
Thus,  A  will  be  held  responsible  for  a  representation 
made  to  B,  if  it  was  made  with  the  expectation  that 
it  would  reach  C,  who,  in  the  exercise  of  prudence 
believed  it  and  acted  upon  it  to  his  injury. 

Second,  Estoppel  may  also  establish  the  extent  of 
the  agency,  under  like  circumstances  as  the  fact  of 
agency  is  itself  established. 
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By  Necessity. 

General  Nature  of  Relation  of  Agency  by 
Necessity. — Necessity  may  create  the  relation  of 
principal  and  agent;  but  it  must  clearly  appear  that 
there  was  urgent  necessity  or  the  law  will  not  infer  the 
relation.  Examples  of  agency  by  necessity  are  to  be 
found  in  the  case  of  a  wife  or  child's  purchase  of 
necessaries,  or  the  shipmaster's  selling  of  a  cargo  or 
even  the  vessel  in  case  of  supreme  necessity. 

It  is  a  question  lof  doubt  whether  or  not  a  public 
carrier,  as  a  railroad,  is  liable  for  the  services  rendered 
by  a  physician  in  the  case  of  railroad  accidents  (*28 
Mich.,  289;  but  see  4  Watts,  247  and  12  Pa.,  258.) 

III.  CLASSES  OF  AGENCY. 

There  are  three  general  classes  of  agencies.  They 
may  be  either  (a)  General,  or  (b)  Special,  or  (C) 
Professional.  These  different  classes  will  be  considered 
separately. 

General  Agency. 

A  general  agency  is  one  the  duties  of  which  are 
performed  by  a  general  agent.  A  general  agent  is  a 
person  substituted  in  the  place  of  another,  not  merely 
for  the  purpose  of  transacting  all  manner  of  business, 
but  to  transact  all  business  of  a  particular  kind,  as  to 
sell  certain  kinds  of  wares  or  to  negotiate  certain 
kinds  of  contracts  (16  Pa.,  C.  C,  15).  It  is  a  gen- 
eral rule  that  a  general  agent  can  bind  his  principal  to 
anything  done  within  the  general  scope  of  his  author- 

*  This  Michigan  authority  is  given  because  no  decision  can  be 
found  in  Pennsylvania,  and  because  in  this  case  the  court  was  evenly- 
divided,  and  excellent  opinions  are  given  on  both  sides. 
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ity,  even  though  he  act  contrary  to  private  instruc- 
tions given  him  by  the  principal  (2  Penny.,  382). 
Thus,  a  general  agent  may  stop  the  goods  of  his  prin- 
cipal while  on  the  way  to  their  destination  without 
special  authority  to  do  so  (5  Whart.,  189),  or  rescind 
a  sale  made  by  himself  (6  W.  &  S.,  357),  or  extend 
the  time  for  the  performance  of  a  contract. 

Special  Agency. 

A  special  agency  is  one  the  duties  of  which  are 
performed  by  a  special  agent.  A  special  agent  is  one 
delegated  by  the  principal  to  do  a  single  act.  It  is 
a  general  rule  that  a  special  power  of  agency  must  be 
strictly  pursued  (4  Lane,  L.  R.,  129).  If  the  spe- 
cial agent  exceed  the  special  authority  conferred  upon 
him,  the  principal  will  not  be  bound  (4  Clark,  87). 
Thus,  a  clerk,  being  a  special  agent,  has  no  authority 
to  sell  the  goods  of  his  principal  for  a  debt  of  the  lat- 
ter which  is  not  then  due,  nor  to  sell  by  wholesale  for 
the  payment  of  his  principal's   debt  (14  Pa.,    105). 

From  the  distinctions  just  given,  it  will  readily  be 
seen  that  it  is  often -a  question  of  importance  to  deter- 
mine the  nature  of  the  agency.  Whether  or  not  an  > 
agent  is  a  general  or  special  one,  is  a  question  of  fact 
to  be  decided  by  the  jury  (5  Pa.,  333).  The  extent 
of  the  authority  delegated  may  be  shown  by  evidence 
of  the  course  of  dealing  between  the  parties  (108 
Pa.,  i),  by  declarations  made  by  the  principal  to  the 
agent  (45  Pa.,  96),  by  custom  (95  Pa.,  348),  or  by 
the  testimony  of  the  principal  himself  (112  Pa.,  118). 

Professional  Agency. 

A  professional  agency  is  one  the  duties  of  which 
are  performed  by  a  professional   agent.     A  profes- 
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sional  agent  is  one  whom  special  training  has  particu- 
larly fitted  for  the  performance  of  certain  duties  and 
whom  the  law  will  hold  responsible  for  lack  of  the 
requisite  skill  in  the  performance  of  those  duties. 
The  principal  professional  agents  are  (a)  Factors, 
(b)  Brokers,  (c)  Auctioneers,  (d)  Bank  Cashiers,  (e) 
Ship-masters,  (f)  Attorneys. 

Factors. 

Definition  and  Nature  of  a  Factor. — A  factor 
or  commission  merchant  is  an  agent  to  whom  goods 
are  consigned  for  sale.  He  is  intrusted  with  the  pos- 
session and  apparent  ownership  of  the  goods,  sells  in 
his  own  name  and  receives  a  commission  for  selling 
from  his  principal  (i6  W.  N.  C,  478).  A  factor 
may  be  a  simple  commission  merchant  or  he  may  be  a 
del  credere  commission  merchant.  In  the  former 
case  he  sells  simply  for  a  commission.  In  the  latter 
case  he  guarantees  a  price  to  the  principal,  and  also 
the  collection  of  that  price.  For  this  he  may  or  may 
not  receive  an  increased  commission. 

Lien. — It  is  usual  for  the  factor  to  advance 
money  to  the  consignor.  He,  therefore,  has  a  gen- 
eral lien  on  the  consigned  goods  in  his  possession  ( 1 ) 
for  any  money  advanced  or  negotiable  security  given 
by  him  on  the  faith  of  such  consignment,  or  (2)  for 
any  money  advanced  or  negotiable  security  received 
for  the  use  of  the  factor,  by  the  person  in  whose  name 
such  merchandise  was  shipped.  But  the  factor  will 
not  have  a  lien,  if  he  be  aware  of  the  fact  that  the  con- 
signor was  not  the  owner  of  the  goods.  If  the  fac- 
tor should  pledge  the  goods  in  his  possession  without 
disclosing  the  real  owner  to  the  party  advancing  the 
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money,  suph  party  would  acquire  the  same  lien  upon 
the  property  as  if  the  factor  were  the  real  owner 
thereof.  The  consignee  under  all  circumstances  has 
a  lien  for  expenses  and  charges  attending  the  ship- 
ment and  care  of  merchandise  consigned  or  intrusted 
to  him. 

The  owner  may  also,  in  case  of  insolvency, 
always  recover  goods  not  pledged  from  the  factor  or 
his  assignees.  Even  if  the  goods  l;iave  been  pledged,  the 
owner  may  redeem  them  and  recover  the  overplus  of 
the  proceeds.     (Act  April  14,  1834,  P.  L.,  375.) 

Scope  of  Authority. — A  factor  is  bound  to  pay 
exact  obedience  to  the  orders  of  his  employers  and  is 
liable  for  any  damages  suffered  from  his  failure  to  do 
so.  He  can  never  act  contrary  to  his  principal's  ex- 
press instructions  on  the  mere  ground  of  opinion  (15 
Pa.,  229).  However,  it  seems  that  he  may  do  so 
under  the  demands  of  reasonable  necessity  or  as  a 
matter  of  protection  to  himself  for  advancements 
made.  A  factor  must  exercise  that  degree  of  care 
in  the  management  of  the  goods  intrusted  in  his  keep- 
ing, which  a  reasonably  prudent  man  would  take  of  his 
own  property.  He  should  see  that  it  is  protected  by 
insurance,  and  sold  for  cash  or  to  those  whose  credit  is 
good. 

The  principal  is  liable  for  all  contracts  made  by 
the  factor  within  the  scope  of  his  authority,  and,  as  we 
have  seen  under  the  statute,  even  when  the  factor 
pledges  or  barters  the  goods  for  his  own  benefit. 

Brokers. 

Definition  and  Nature  of  a  Broker. — A 
broker  is  an  agent,  who,  for  a  commission,  negotiates 
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contracts  relating  to  property  for  another  or  others. 
He  does  not  usually  settle  the  terms  of  the  contract, 
but  acts  as  middleman  between  the  principals.  A 
broker  differs  from  a  factor  in  two  essential  particu- 
lars. First,  A  broker  should  buy  and  sell  in  the  name 
of  his  principal,  while  a  factor  may  buy  and  sell  for 
his  principal  in  his  own  name  (Kent's  Comm.,  vol. 
Ill,  page  622).  Second,  But  the  important  distinc- 
tion lies  in  the  fact  that  the  factor  .has  possession  of 
the  goods  and  a  special  property  in  and  lien  on  them; 
while  a  broker  has  neither  actual  nor  constructive  pos- 
session of  the  goods,  nor  has  he  any  special  property 
in  them  (11  W.  N.  C,  448).  There  are  various  kinds 
of  brokers:  (a)  Stock  brokers,  who  buy  and  sell- 
stocks  and  other  securities;  (b)  Exchange  and  bill 
brokers,  who  buy  and  sell  negotiable  paper;  (c)  Real 
estate  brokers,  who  buy,  sell,  rent  or  mortgage  real 
estate;  (d)  Insurance  brokers,  who  negotiate  insur- 
ance; (e)  Merchandise  brokers,  who  negotiate  the 
sale  of  merchandise  between  others.  All  brokers  are 
required  (i)  to  take  out  a  license — granted  by  the 
County  Treasurer — (2)  to  be  registered  at  the  State 
Department,  (3)  to  make  under  oath  an  annual 
return  of  the  receipts  from  commissions,  discounts, 
and  all  profits  arising  from  the  business  during  the 
year,  and  (4)  to  pay  a  tax  of  three  per  cent,  upon  such 
receipts  (Act  May  15,  1850,  P.  L.,  773).  While  a 
broker  can  not  use  more  than  one  place  of  business, 
yet  the  same  person  may  be  licensed  as  stock, 
exchange  and  bill  broker  (Act  May  27,  1841,  P.  L., 
397)- 

Scope  of  Authority. — A  broker  is  the  agent  of 
but  one  of  the  parties  at  the  beginning  of  the  neo-o- 
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tiations,  but  after  the  terms  of  the  contract  have  been 
definitely  settled  he  becomes  the  agent  of  both  par- 
ties. The  broker's  authority  is  much  narrower  than 
that  of  a  factor  or  commission  merchant.  He  has 
no  authority  to  sell  the  goods  in  his  own  name  (14 
W.  N.  C,  108),  or  to  pledge  them  when  no  advances 
have  been  made  or  when  the  advances  have  been 
repaid  (153  Pa.,  19,  but  see  13  Lane.  Bar.,  61),  or  to 
receive  the  money  in  payment  of  them  (16  Phila., 
200),  or  to  employ  sub-agents  at  the  expense  of  the 
principal  (20  W.  N.  C,  65). 

Auctioneers. 

Definition  and  Nature  of  an  Auctioneer. — 
An  auctioneer  is  an  agent  authorized  by  law  to  sell  the 
goods  of  others  at  public  sale.  Until  the  fall  of  the 
hammer  he  is  the  agent  of  the  seller,  after  that  he  is 
the  agent  of  both.  Like  a  broker  an  auctioneer  must 
obtain  a  license  from  the  Treasurer  of  the  County  and 
pay  for  the  privilege  a  similar  tax  (Act  June  26, 
1873,  P-  L.,  332 — 14,  Phila.,  667).  However, 
before  such  license  will  be  granted,  the  person  seeking 
it  must  pay  into  the  state  treasury  the  sum  of  two 
thousand  dollars  if  he  lives  in  Philadelphia,  fifteen 
hundred  dollars  if  he  lives  in  Allegheny  county,  five 
hundred  if  he  lives  in  Lancaster  or  most  any  of  the 
other  towns  and  counties  of  the  state,  and  give  bonds 
in  the  sum  of  five  thousand  dollars  with  two  or  more 
sufficient  securities  (Act  April  9,  1859,  P.  L.,  435) 
for  the  faithful  performance  of  the  duties  as  auction- 
eer, for  the  payment  of  all  duties  and  taxes  which  may 
become  due  to  the  state  (Act  April  2,  1822,  7,  S.  M. 
593),  and  for  the  security  of  his  customers  (3  Yeates, 
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335).  It  is  a  general  rule  that  in  case  different  suits 
are  brought  on  the  bond  of  an  auctioneer,  the  per- 
son who  first  brings  suit  is  entitled  to  priority  of  pay- 
ment (i  Binn,  370).  The  commission  of  the  auc- 
tioneer under  the  Acts  of  April  2,  1822,  and  April  9, 
1859,  does  not  necessarily  expire  at  the  end  of  one 
year,  but  may  continue  for  three  years  without  a 
renewal  of  his  bond  (75  Pa.,  331).  Moreover,  as  in 
the  case  of  a  broker,  an  auctioneer  can  have  but  one 
auction  store.  He  must  report  to  the  auditor-general 
of  the  state  the  amount  of  sales  made  during  each 
quarter,  and  must  also  file  with  the  recorder  of  deeds 
his  place  of  business  and  names  of  partners  (Act 
April  9,  1859,  P.  L.,  436).  An  auctioneer  can  not  be 
a  pawnbroker,  i.  e.,  he  can  not  advance  money  on 
goods  and  charge  commissions  without  a  pawn- 
broker's license  (35  Pa.,  277).  It  should  be  added 
that,  under  certain  stated  exceptions,  sales  by  auction 
are  prohibited  in  the  counties  of  Northampton, 
Dauphin  and  Lehigh  (Act  April  7,  1832,  P.  L.,  365). 
Scope  of  Authority. — Like  any  other  agent  the 
auctioneer  must  obey  the  instructions  of  his  principal 
(11  S.  &  R.,  86).  He  should  disclose  the  name  of 
the  owner  of  the  property  at  the  time  of  the  sale,  and 
for  failure  to  do  so  he  makes  himself  personally  liable 
for  the  completion  of  the  contract.  He  has  a  lien  on 
the  goods  for  all  charges  of  the  sale  and  for  his  com- 
mission. He  should  sell  for  cash  only  and  receive 
such  payment  at  the  time  of  sale  as  the  conditions  of 
sale  specify,  and  may  sue  in  his  own  name  to  recover 
such  purchase  money  (5  S.  &  R.,  19).  He  has  no 
implied  authority  to  warrant  the  quality  of  the  goods 
sold  (5  S.  &  R.,  45,  see  also,  9  Gray,  Mass.,  197),  and 
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is  personally  liable  for  any  credit,  which  he  extends 
to  a  buyer  in  disregard  to  the  conditions  of  the  sale 
(2  Kent's  Comra.,  536). 

Bank  Cashiers. 

Definition  and  Nature  of  a  Bank  Cashier. — 
A  bank  cashier  is  the  general  executive  officer  of  a 
bank.  He  manages  its  business  in  all  things  not 
peculiarly  committed  to  the  directors  by  the  charter 
(3  W.  &  S.,  376).  He  must  give  a  bond  in  an 
amount  to  be  determined  by  the  directors  (Act 
May  7, 1855,  P.  L.,  508).  The  teller  and  other  subor- 
dinate officers  of  the  bank  are  under  his  direction. 

Under  certain  prescribed  penalties,  cashiers  of 
state  banks  are  not  permitted  to  engage  in  any  other 
occupation  (Act  April  16,  1850,  P.  L.,  481).  Hence, 
a  sale  of  stock  (65  Pa.,  496)  by  a  cashier,  or  a  con- 
tract made  in  the  course  of  any  other  outside  business, 
may  be  avoided  by  the  other  party  (6  Phila.,  184). 
But  this  does  not  mean  that  a  cashier  is  to  be  dis- 
qualified from  inheriting  or  receiving  by  gift  a  mer- 
cantile, mechanical,  or  manufacturing  business  (Act 
April  18,  1855,  P.  L.,  258),  nor  does  it  apply  to  the 
cashiers  of  national  banks  (119  Pa.,  192). 

Scope  of  Authority. — It  is  the  cashier's  duty 
(i)  to  receive  and  pay  out  the  moneys  of  the  bank, 
(2)  to  collect  and  pay  its  debts,  and  (3)  to  receive  and 
transfer  its  commercial  securities.  He  has  an  author- 
ity implied  from  the  nature  of  his  agency  ( i  W.  &  S., 
106),  and  is  the  agent  of  the  corporation,  not  of  the 
directors  (2  P.  &  W.,  271).  But  if  he  carries  into 
execution  a  lawful  contract  entered  into  by  the  direc- 
tors, the  bank  will  be  bound  by  his  acts  (i   Pars., 
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1 80).  Like  in  any  other  agency,  the  bank  will  be 
bound  for  all  acts  done  by  the  cashier  within  the  scope 
of  his  authority.  Thus,  notice  to  the  cashier  in  the 
line  of  his  duty  is  notice  to  the  bank  (169  Pa.,  574). 
A  bank  may  also  become  liable  by  ratification  of  an 
unauthorized  act,  or  of  an  act  done  without  the  scope 
of  the  cashier's  duties  (no  Pa.,  428). 

Ship  Masters. 

Definition  and  Nature  of  a  Shipmaster. — 
The  master  or  captain  of  a  ship  is  the  one  to  whom  the 
full  management  and  government  of  a  ship  upon  a 
voyage  is  entrusted.  It  is  his  duty  to  care  for  the 
preservation  of  the  health  and  comfort  of  the  crew,  as 
also  for  the  safety  of  the  ship  and  cargo  (4  Clark, 
350).  He  must  follow  as  closely  as  possible  the 
route  marked  out  by  the  owners  (9  Pa.,  390),  and 
strictly  obey  their  instructions  (4  Binn,  391  and  2 
Dal.,  51). 

Scope  of  Authority. — He  is  an  agent  not  only 
for  the  owner,  but  also  of  the  insurers,  the  passen- 
gers (5  Phila.,  257),  and  all  whose  property  is  aboard 
the  vessel  (3  Clark,  173).  His  authority  at  sea  is 
absolute,  both  as  regards  the  navigation  of  the  vessel 
and  discipline  of  the  seamen  (4  Clark,  103).  The 
wilful  abuse  of  this  authority,  which  will  not  render  a 
sea  captain  liable  to  one  of  his  seamen,  may,  on  the 
other  hand,  render  him  liable  to  a  passenger  (4  Clark, 
103).  In  case  of  necessity,  he  has  authority  to  make 
contracts  (3  Watts,  68),  to  sell  perishable  freight  or  a 
wrecked  ship  and  cargo,  to  borrow  money  on  the  ship 
or  cargo,  or,  if  the  necessity  demands  it,  to  even  sell 
the  ship  and  cargo  (38  Pa.,  176,  and  4  Clark,  350). 
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Attorneys. 

Definition  and  Nature  of  an  Attorney. — An 
attorney  is  one  who  acts  for  another  by  appointment 
of  the  latter.  Attorneys  are  of  two  kinds,  (a)  attor- 
neys-in-fact and  (b)  attorneys-at-law.  An  attorney- 
in-fact  is  not  strictly  a  professional  agent.  Any  per- 
son who  is  specially  authorized  to  do  some  particular 
act  for  another — usually  the  signing  of  the  name  and 
affixing  the  seal  of  the  principal — is  an  attorney-in- 
fact.  He  acts  under  a  special  authority  in  writing 
and  under  seal,  called  a  power  of  attorney.  This 
power  of  attorney  must  be  proved  by  two  or  more  wit- 
nesses (Act  1705,  I  Sm.,  69).  All  persons  capa- 
ble of  acting  for  themselves  or  of  ordinary  capacity 
may  act  as  attorneys-in-fact  for  others. 

An  attorney-at-law  is  an  officer  of  the  court,  who 
is  employed  by  his  principal  to  represent  him  in  any 
legal  proceedings.  Before  one  can  be  an  attorney-at- 
law  he  must  have  pursued  a  regular  course  of  profes- 
sional study  for  a  specified  number  of  years — usually 
three,  he  must  have  satisfactorily  passed  an  exami- 
nation testing  his  knowledge  of  the  general  principles  of 
law,  he  must  have  been  admitted  to  practice  by  the 
court,  and  have  taken  the  oath  to  faithfully  discharge 
his  duties  (Act  April  14,  1834,  P.  L.,  354).  ' 

Scope  of  Authority. — The  attorney-at-law 
must  be  true  to  the  court  and  to  his  client.  He  must 
manage  the  business  of  his  client  with  care,  skill  and 
integrity,  and  will  be  liable  to  his  client  for  negligence 
in  the  management  of  the  business  (161  Pa.,  605). 
He  must  keep  his  client  informed  as  to  the  state  of 
his  business,  and  is  privileged  from  disclosing  any 
secrets  which ,  his  client  might  have  confided  to  him. 
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In  general,  any  act  within  the  scope  of  his  employ- 
ment will  bind  his  client,  such  as  to  amend  the  record 
(i  Binn,  75),  or  to  refer  a  cause  (i  Dall.,  164).  But 
without  special  authority  he  has  no  authority  to  com- 
promise the  claim  of  his  client  (i  P.  &  W.,  264),  or 
to  purchase  lands  for  a  client  at  Sherifif's  sale  (2  S.  & 
R.,  21).  A  client,  however,  may  subsequently  ratify 
a  compromise,  or  any  other  act  of  his  attorney  (165 
Pa,   571).     . 

IV.  LEGAL  EFFECT  OF  RELATION  OF 
AGENCY. 

The  formation  of  the  relation  of  agency  majr 
affect  three  different  parties,  (a)  the  principal,  (b) 
the  agent,  or  (c)  third  parties.  Hence,  in  consider- 
ing the  subject  of  the  effect  of  the  relation,  it  should  be 
treated  from  three  points  of  view — A,  The  effect  as 
between  principal  and  agent.  B,  The  effect  as- 
between  principal  and  third  parties.  C,  The  effect  as- 
between  agent  and  third  parties. 

A.— BETWEEN    PRINCIPAL  AND   AGENT. 

As  in  any  other  contract,  a  contract  of  agency, 
as  between  principal  and  agent,  imposes  mutual  obli- 
gations. What  these  obligations  are  will  be  outlined 
under  the  general  heads  of  (i)  the  obligations  of  the 
principal  to  the  agent,  and  (2)  the  obligations  of  the 
agent  to  the  principal. 

Obligations  of  Principal  to  Agent. 

The  law  obligates  the  principal  to  the  performance 
of  three  distinct  duties  towards  his  agent,      (a)   He 
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must  compensate,  (b)  he  must  reimburse,  and  (c)  he 
must  indemnify  the  agent. 

Compensation. — The  agent  has  a  right  to  expect 
compensation  for  the  services  which  he  has  rendered, 
and  has  a  special  lien  in  the  subject  matter  of  the 
agency  as  security  for  the  compensation  due  (5  Binn, 
538).  A  sub-agent  may  recover  compensation,  if  he 
was  appointed  by  an  agent  having  authority;  but  he 
can  not  recover  if  he  was  appointed  without  the 
knowledge  of  the  principal  and  by  an  agent  without 
authority  to  make  such  appointment  (2  Walk.,  85). 
Where  there  is  an  express  agreement,  this  will  fix  defi- 
nitely the  amount  which  the  agent  can  recover  (29 
Pa,  184).  Where  there  is  no  such  agreement  the  prin- 
cipal must  pay  whatever  the  services  are  reasonably 
worth,  if  there  was  present  an  intention  to  compen- 
sate (24  Pa.,  514).  Whether  or  not  there  was  such 
an  intention  is  to  be  determined  by  the  circumstances 
of  each  case.  These  same  rules  apply  also  in  the  case 
of  an  unauthorized  act  which  is  subsequently  ratified. 
Thus,  A  does  an  act  without  authority  from  B,  but 
which  B  subsequently  adopts  as  his  own  and  accepts 
the  benefits  therefrom.  A  can  recover  in  the  same 
way  and  to  the  same  extent  as  if  the  act  had  been  orig- 
inally authorized  (7  Pa.,  543).  Where  the  compen- 
sation depends  upon  the  performance  of  certain  stipu- 
lated conditions,  these  conditions  must  be  performed 
before  he  will  be  entitled  to  his  compensation  (146 
Pa.,  460). 

When  the  agency  has  been  revoked  by  the  princi- 
pal, and  through  no  cause  or  fault  of  the  agent,  the 
agent  is  entitled  to  the  compensation  already  earned 
and  also  to  damages  for  the  breach.     In  computing 
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the  damages  the  principal  may  show  what  the  agent 
might  have  earned  elsewhere.  But  although  the 
agent  is  bound  to  seek  other  employment,  he  is  not 
bound  to  accept  a  different  employment  (65  Pa., 
459),  or  in  a  different  locality  (*2  Denio,  N.  Y., 
609),  or,  possibly  with  an  objectionable  employer 
(*64  Ala.,  299).  When  the  agent  himself  renounces 
the  agency  he  can  recover  nothing,  not  even  for  the 
services  already  performed  (8  W.  &  S.,  367).  Of 
course,  if  the  contract  is  severable,  the  agent  can 
recover  for  the  instalments  due,  or  on  the  part  capable 
of  separation. 

Unknown  to  the  contracting  principals,  an  agent 
can  not  act  for  both  vendor  and  vendee  (136  Pa., 
439),  nor  may  he  receive  compensation  for  merely 
bringing  the  parties  together  (71  Pa.,  256).  But  if  both 
parties  were  aware  of  the  double  agency  he  may 
recover  compensation  from  each  (71  Pa.,  256,  and  113 
Mass.,  133).  Thus,  A  acts  as  agent  for  both  B  and 
C  in  a  transaction  between  them.  He  may  recover 
compensation,  if  both  B  and  C  were  aware  that  A  was 
the  agent  of  each.  But  A  could  not  recover  compensa- 
tion, if  either  B  or  C  was  ignorant  of  the  double 
agency;  and  if  either  B  or'C  has  given  compensation 
he  may  recover  it  back  again  (142  Pa.,  25  ) .  Of  course, 
an  agent  can  not  recover  compensation  for  illegal  ser- 
vices. 

Reimbursement. — A  principal  must  reimburse 
his  agent  for  all  expenses  incurred  in  the  course  of  the 
agency  and  for  all  moneys  paid  by  the  agent  for  the 


*No  Pennsylvania  case  can  be  found  sustaining  these  proposi- 
tions. But  that  such  is  the  law  see  A.  &  E.  Ency.  Law,  vol.  i,  page 
1 106,  and  authorities  there  cited. 
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principal's  benefit  (152  Pa.,  433,  see  also  79  Pa.,  491). 
These  expenditures  and  expenses  must  be  reasonably 
necessary  and  not  unreasonable  in  amount.  They 
must  be  authorized  (84  Pa.,  26),  but  it  does 
not  matter  whether  or  not  the  agent  disclosed  the 
principal's  name  when  the  money  was  paid  or  the 
expense  created  (112  Pa.,  230,  and  86  Pa.,  120).  It 
should  be  added  that  to  enforce  the  right  of  reimburse- 
ment, the  agent  has  a  right  of  lien  to  whatever  property 
of  the  principal  that  might  be  in  his  possession  (2 
W.  &  S.,  392,  and  5  Binn,  538). 

Indemnity. — The  principal  must  indemnify  his 
agent  against  all  damages  that  are  incurred  without 
the  agent's  fault  in  the  management  of  the  principal's 
business  (5  Binn,  441).  This  rule  does  not  extend  to 
the  agent's  illegal  acts,  if  the  agent  knew  that  the  acts 
were  illegal.  But  it  seems  that  the  rule  applies  if  the 
acts  were  not  in  fact  contrary  to  public  policy  or  good 
morals,  and  if  the  agent  did  not  know  of  the  illegality 
of  his  acts.  Thus,  an  auctioneer  who  sells  goods  for  a 
principal,  which  belong  to  another,  is  entitled  to 
indemnity  in  case  he  must  respond  to  the  true  owner 
for  conversion  (79  Pa.,  491,  see  also  14  N.  Y.,  329). 
As  in  the  case  of  reimbursement,  the  right  of  indemnity 
carries  with  it  the  right  of  lien  against  the  principal's 
property. 

Obligations  of  Agent  to  Principal. 

There  are  five  principal  obligations  of  the  agent  to 
his  principal.  First,  The  agent  must  obey  the  instruc- 
tions of  his  principal.  Second,  He  must  follow  the 
principal's  instructions  with  that  care  and  skill  which 
is  characteristic  of  a  prudent  man.     Third,  He  must 
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follow  the  instructions  and  manage  the  business  with 
the  highest  good  faith.  Fourth,  He  must  account 
fully  for  all  the  proceeds  and  profits  of  the  agency. 
Fifth,  He  must  act  in  person,  except  where  authority 
is  given  him  to  appoint  sub-agents.  (Huff cut  on 
Agency,  page  82.) 

Obedience. — An  agent  must  carry  out  strictly  the 
instructions  of  his  principal,  and  any  failure  to  do  so 
renders  him  liable  for  the  deviation  (9  Pa.,  148).  In 
disobeying  the  express  instructions  of  his  principal,  it 
is  no  excuse  that  he  acted  in  conformity  with  the 
previous  course  of  dealing  between  them  (129  Pa., 
8),  or  that  he  acted  in  good  faith  (84  Pa.,  26),  or 
that  it  was  a  gratuitous  agency  (6  Binn,  308),  or  that 
the  deviation  was  immaterial — if  the  principal  con- 
siders it  material  (26  Pa.,  393).  But  urgent  neces- 
sity or  the  happening  of  an  unforeseen  event  may 
warrant  an  agent  in  departing  from  his  instructions 
(4  Binn,  461). 

Prudence. — An  agent  must  discharge  the  duties 
of  his  agency  with  such  skill,  care  and  diligence  that  a 
reasonably  prudent  man  would  observe  in  a  similar 
undertaking  or  under  similar  circumstances  (i  Grant, 
355  and  90  Pa.,  38).  Thus,  an  agent  authorized  to 
purchase  a  plow  must  show  that  judgment  which 
most  prudent  purchasers  of  plows  display;  while  an 
agent  authorized  to  select  a  valuable  and  intricate 
machine  must  display  the  skill  and  caution  of  an  expert 
machinist.  So  a  country  physician  can  not  be 
expected  to  exercise  the  same  skill  in  surgery  as  a 
physician  in  a  large  manufacturing  community. 

An  agent  is  liable  for  losses"  which  his  principal 
may  sustain  through  the  former's  negligence,  as  when 


LEGAL  EFFECT  OF  RELATION  OF  AGENCY      23 

a  loan  of  money  is  made  without  due  care  or  prudence 
(17  W.  N.  C,  547,  but  see  147  Pa.,  523  and  146  Pa., 
63),  or  when  an  agent  accepts  anything  other  than 
money  in  payment  of  a  claim  placed  in  his  hands  for 
collection  (123  Pa.,  212),  or  handles  the  collection 
without  reasonable  care  or  skill  (38  Pa.,  135). 

Good  Faith. — The  principal  relies  upon  the  fidel- 
ity of  his  agent,  and  the  law,  in  demanding  loyalty  to 
the  trust  imposed,  requires  the  strictest  good  faith  on 
the  part  of  the  agent  in  dealing  with  his  principal  (11 
Phila.,  183),  and  will  give  damages  for  breach  of 
■duty  (125  Pa.,  123).  Thus,  an  agent  can  not  act  for 
lioth  parties  to  the  same  transaction  without  their 
consent.  He  can  not  sell  or  lease  to  himself  (66 
Pa.,  332)  or  to  one  of  his  employes  (159  Pa.,  153) 
property  which  has  been  intrusted  to  him  to  sell  or 
lease.  He  can  not  acquire  any  rights  or  interests 
that  are  antagonistic  to  those  of  his  principal — as  one 
who  is  the  landlord's  agent  can  not  become  the  pur- 
chaser of  lands  at  a  sale  for  taxes,  without  a  previous 
explicit  renunciation  of  the  agency  (7  Watts,  472). 
In  general,  he  can  not  in  any  way  use  his  author- 
ity for  his  own  benefit. 

Good  faith  also  requires  that  the  agent  keep  his 
principal  informed  of  the  state  of  the  interests  in- 
trusted to  him.  For  any  failure  to  do  this  he  will  be 
liable  in  damages  for  dereliction  of  duty  (4  W.  &  S., 

305)- 

Accounting. — The  agent  must  keep  accounts  of 
all  moneys  and  property  received  by  him  in  the  dis- 
charge of  his  agency  and  render  a  true  account  of  the 
same  to  his  principal  (9  Watts,  130).  If  the  money 
of  the  principal  becomes  commingled  with  that  of  the 
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agent  and  can  not  be  separated,  the  whole  mass  must 
be  surrendered  to  the  principal  (21  Pa.,  362,  and  37 
Pa.,  164),  and  any  loss  must  be  borne  by  the  agent 
alone  (but  see  79  Pa.,  228).  Where  the  com- 
mingled mass  consists  in  goods  and  the  agent  sells 
certain  pieces,  the  principal  has  a  right  to  the  pos- 
session of  a  like  number  of  pieces  of  similar  goods  of 
the  agent  (24  Pa.,  246). 

In  rendering  an  account,  an  agent  may  claim  the 
right  of  set  off  for  money  due  the  agent  from  his  prin- 
cipal. But  an  agent  can  not,  without  the  consent  of 
the  principal,  apply  money  collected  by  him  for  his 
principal  to  a  claim  of  his  own  against  the  principal 
(2  P.  &  W.,  525) .  Nor  will  the  agent  be  permitted  to 
enforce  his  claim  in  direct  violation  of  his  duty  as 
agent  (108  Pa.,  273).  Thus,  A  authorizes  B  to  col- 
lect certain  rents  and  to  apply  the  proceeds  to  pay  off 
certain  debts  due  C.  B  instead  used  the  proceeds  to 
pay  off  a  mortgage  which  he  held  against  A.  It  was 
ruled  by  the  court  that  this  could  not  be  done. 

Appointment  of  Sub-Agents. — It  is  a  general 
rule  that  an  agent  must  act  in  person,  except  when  he 
is  permitted  to  appoint  a  sub-agent.  The  question  as 
to  when  he  may  appoint  a  sub-agent  involves  the 
further  considerations  as  to  when  he  may  transfer  (a) 
his  duties,  and  when  (b)  his  obligations.  Generally, 
an  agent  can  not  delegate  any  duty  which  involves 
discretion,  as  in  the  buying  and  selling  of  land.  But 
there  are  two  exceptions  to  this  general  rule ;  ( i )  cus- 
tom, or  (2)  necessity,  may  give  to  the  agent  the 
right  to  delegate  the  performance  of  even  discretion- 
ary duties  to  another  (6  S.  &  R.,  386).  Thus,  a  bank 
entrusted  with  the  collection  of  a  commercial  note,  pay- 
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able  at  a  distance,  has  authority  to  employ  a  sub-agent 
at  the  place  of  payment  and  also  to  make  such  sub- 
agent  the  agent  of  the  principal  (109  Pa.,  422,  see  also 
JT,  Pa.,  124).  But  no  consideration  will  prevent  an 
agent  from  delegating  his  duties  to  another,  when  those 
duties  are  merely  mechanical,  ministerial,  or  executive 
in  their  nature.  He  has  full  power  to  delegate  the 
performance  of  any  duty  which  does  not  involve  dis- 
cretion (172  Pa.,  443). 

We  have  seen  that  it  is  a  strict  rule  of  law  that  one 
can  not,  by  his  own  act,  release  himself  from  his  con- 
tractual obligations.  Hence,  without  the  consent  of 
his  principal  an  agent  can  not  assign  to  a  sub-agent 
obligations  which  he  himself  has  promised  to  per- 
form, and  thus  exonerate  himself  from  further  lia- 
bility. 

B.— BETWEEN   PRINCIPAL  AND    THIRD   PARTIES. 

The  main  object  of  agency  is  to  bririg  the  principal 
into  contractual  relations  with  third  persons.  In 
bringing  this  about,  the  agent  may  or  may  not  dis- 
close his  principal;  he  may  make  declarations  or 
receive  notice  of  facts  which  affect  his  principal's  in- 
terests; or  he  may  be  guilty  of  fraud  or  other  tort. 
Hence  it  is  that  the  consideration  of  the  legal  effect  of 
the  relation  of  agency  between  principal  and  third 
parties  logically  divides  itself  into  six  general  topics. 
First,  Contract  of  agent  in  behalf  of  a  disclosed  prin- 
cipal. Second,  Contract  of  agent  in  behalf  of  an  undis- 
closed principal.  Third,  Admissions  and  declarations 
by  the  agent.  Fourth,  Notice  to  the  agent.  Fifth, 
Torts  by  the  agent.  Sixth,  Liability  of  third  parties 
to  the  principal. 
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Contract  for  Disclosed  Principal. 

It  is  a  general  rule  that  the  principal  is  responsible 
for  and  bound  by  all  acts  of  his  agent  done  within  the 
actual  (5  Binn,  195)  or  apparent  scope  (100  Pa., 
159)  of  his  authority.  An  agent  acts  within  the 
actual  scope  of  his  authority  when  the  principal 
actually  authorized  the  making  of  the  particular  con- 
tract. Apparent  scope  of  authority  is  such  authority 
as  a  reasonably  prudent  man  in  like  circumstances 
with  X —  and  with  like  means  of  knowledge  and 
information  would  naturally  infer  the  agent  to  pos- 
sess. There  are  several  elements  which  combine  to 
make  up  this  apparent  scope  of  the  agent's  authority— 
(a)  the  powers  actually  conferred,  (b)  the  powers 
necessarily  or  reasonably  incidental  to  those  actually 
conferred,  (c)  the  powers  annexed  by  custom  to  those 
actually  conferred,  (d)  the  powers  which  the  principal's 
conduct  has  led  third  persons  reasonably  to  believe  that 
his  agent  possesses  (Hufifcut  on  Agency,  pages 
102-106). 

Powers  Actually  Conferred. — While  the 
principal,  is  bound  by  what  he  expressly  authorizes, 
yet  he  is  not  bound  by  what  he  does  not  authorize,  if 
the  third  party  was  fully  aware  of  the  terms  of  the 
agent's  authority  (5  W.  &  S.,  548,  and  2  S.  &  R. 
197).  Thus,  a  power  of  attorney  given  by  A  to  sell 
lands  of  A  in  X  county  could  not  be  construed  to 
apply  to  land  of  A  in  Y  county.  ^  It  should  be  added 
that  third  parties  must,  as  a  general  rule,  ascertain 
the  agent's  real  authority  (72  Pa.,  351). 

Powers   Incidental   to    Those    Conferred. 

When    powers    have    been    expressly    conferred  'the 
agent  will  have  the  right  to  exercise  such  powers  as 
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are  also  reasonably  necessary  to  the  accomplishment 
of  the  object  of  the  agency  (30  Pa.,  291,  and  124  Pa., 
291).  What  is  reasonably  necessary  is  a  mixed 
question  of  law  and  fact  to  be  determined  by  the  cir- 
cumstances of  each  case.  Thus,  an  agent,  employed 
to  travel  and  sell  goods,  has  the  implied  power  to  hire 
a  horse  for  that  purpose.  So  also,  an  agent,  author- 
ized to  sell  goods,  has  an  implied  power  to  warrant 
the  goods  in  such  manner  as  is- usual.  So  also,  the 
manager  of  a  shop  has  an  implied  authority  to  buy 
the  goods  that  are  necessary  to  keep  it  irl  running 
order. 

Powers  Annexed  by  Custom. — Custom  and 
■usage  may  aid  in  determining  the  scope  of  the  agent's 
authority  (95  Pa.,  398),  for  it  is  presumed  that  the 
principal  intended  that  such  customs  or  usages  should 
govern  the  agency.  Thus,  a  factor  or  commission 
merchant  may  sell  on  credit,  a  cashier  may  borrow 
money,  and  a  customer  is  bound  by  the  customs  of  the 
stock  market.  But  the  custom  must  be  reasonable, 
well  established,  generally  known,  and  not  contrary  to 
public  policy  or  positive  law. 

Powers  Inferred  from  Conduct  of  Princi- 
pal.— The  principal  may  conduct  himself  in  such  a 
manner  as  to  lead  prudent  men  to  believe  that  his 
agent  possesses  certain  powers.  But  this  has  been 
considered  before  under  the  head  of  the  doctrine  of 
estoppel.     (Page  6.) 

Contract  for  Undisclosed  Principal. 

It  is  a  general  rule  that  when  a  single  contract  is 
made  by  a  duly  authorized  agent,  without  disclosing 
his  principal,  such  undisclosed  principal  may  both  sue 
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and  be  sued  on  the  contract  thus  entered  into  (3 
Whart.,  521  and  66  Pa.,  341),  so  long  as  the  agent 
deals  within  the  scope  of  the  agency.  Thus,  A  hav- 
ing declined  to  sell  to  B,  the  latter  engaged  C  to  pur- 
chase. A  expressly  stated  that  he  would  not  sell  to 
B,  and  C  assured  A  that  he  was  buying  for  himself. 
A  was  nevertheless  permitted  to  maintain  an  action 
against  B  for  the  price.  So  also  B  could  have  sued  A 
for  the  price. 

Exceptions. — But  there  are  certain  well  defined 
exceptions  to  this  rule.  First,  An  undisclosed  princi- 
pal will  not  be  personally  liable,  if,  in  the  meantime, 
he  has  in  good  faith  paid  the  agent  or  has  made  such 
change  in  the  state  of  the  accounts  between  the  agent 
and  himself  that  he  would  suffer  loss  by  being  made 
personally  liable  (*96  N.  Y.,  284).  Second,  The 
third  party  after  discovering  the  true  principal  may 
elect  to  hold  either  principal  or  agent  responsible. 
When  he  regards  the  agent  as  the  sole  contracting 
party,  he  can  not  afterwards  proceed  against  the  prin- 
cipal (79  Pa.,  298).  But  what  constitutes  an  elec- 
tion will  depend  upon  the  particular  circumstances  of 
each  case  to  be  decided  by  the  jury  as  a  question  of 
•fact.  Third,  It  is  a  common  law  doctrine  that  when 
a  contract  is  made  by  an  instrument  under  seal  no  per- 
son but  a  party  to  the  instrument  can  be  sued  upon  it. 
Hence,  if  the  principal  was  not  disclosed  in  the  con- 
tract under  seal,  he  can  neither  sue  nor  be  sued  upon 
it  (5  S.  &  R.,  427,  and  7  Watts,  121).  Thus,  A, 
under  a  power  of  attorney  from  B  to  convey  real 


*  No  cases  illustrative  of  this  exception  can  be  found  in  Pennsyl- 
vania. See,  however,  A.  &  E.  Ency.  Law,  vol.  i,  page  1142,  and  the 
Text  Books  of  Story  and  Huflcut  on  Agency. 
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estate,  makes  the  deed  to  C  in  his  own  name  as 
grantor.  This  deed  will  not  bind  B  even  though  A 
in  the  body  of  the  deed  (82  Pa.,  267),  or  in  the  signa- 
-  ture  (83  Pa.,  450),  or  in  both  (12  Pa.,  292)  describe 
himself  as  the  agent  of  B.  Moreover,  if  the  sealed 
instrument  executed  in  such  a  manner  be  of  such  a 
character  as  to  expose  the  maker  to  any  liability,  as  a 
bond,  such  liability  must  be  borne  by  the  agent  (12 
Pa.,  292).  Fourth,  Persons  dealing  with  negotiable 
contracts  are  presumed  to  take  them  on  the  credit  of 
the  parties  whose  names  appear  upon  them.  Hence, 
unless  the  principal's  name  appears  on  the  instrument 
as  the  obligor  or  payee,  he  can  not  be  sued  or  sue  upon 
it  (5  North.  Co.,  391,  see  also  61  Pa.,  69,  98  Pa.,  179, 
and  4  W.  &  S.,  346). 

Rule  as  to  Parol  Evidence. — The  rule  as  to  the 
admission  of  parol  evidence  to  vary  a  written  contract 
in  the  case  of  an  undisclosed  principal  is  an  exception 
to  the  general  rules,  (i)  that  parol  evidence  is  not 
admissible  to  introduce  into  a  sealed  or  negotiable 
instrument  a  party  not  named  or  described  in  the 
instrument;  (2)  and  that  parol  evidence  is  not 
admissible  to  discharge  the  agent  from  liability  on  a 
contract  made  in  his  name.  It  is  generally  held  that 
parol  evidence  is  admissible  to  show  that  a  written 
contract  made  in  the  name  of  the  agent  was  in  fact 
made  in  behalf  of  an  undisclosed  or  unnamed  princi- 
pal (5  Whart,  313,  I  S.  &  R.,  32,  and  5  W.  &  S., 
164). 

Admissions  by  the  Agent. 

It  is  a  fixed  general  principle  of  evidence  that  the  ' 
admissions    or    declarations  of  an  agent  will  not  be 
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received  in  evidence,  either  to  establish  the  fact  of  the 
agency  or  to  define  the  nature  or  extent  of  the  author- 
ity. But  there  is  one  exception  to  this  general  rule. 
It  is  when  the  admission  or  declaration  forms  a, part 
of  the  res  gestae,  i.  e.,  forms  a  part  of  the  transaction 
in  which  the  agent  acted  for  his  principal  (2  S.  &  R., 
197).  Thus,  if  an  engineer  should  admit,  just  as  his 
train  crashed  into  another,  or  was  derailed,  that  his 
neglect  caused  the  accident,  such  admission  would  be 
admitted  in  evidence.  The  limitations  placed  upon 
the  admission  of  such  evidence  are  these.  First,  The 
fact  of  the  agency  must  be  established.  Second,  The 
admission  or  declaration  must  refer  to  some  matter 
within  the  scope  of  the  agent's  authority.  Third,  It 
must  constitute  a  part  of  the  transaction,  i.  e.,  the 
admission  or  declaration  must  be  made  contemporane- 
ous with  the  formation  of  the  contract  (24  Pa.,  217), 
and  spontaneously  and  without  design  at  the  moment 
of  the  commission  of  the  tort  (55  Pa.,  396).  The 
peculiar  circumstances  of  each  case  must  determine 
whether  the  admissions  or  declarations  were  made 
before,  or  after,  or  contemporaneous  with  the  trans- 
action. Fourth,  The  declaration  should  unfold  the 
character  of  the  main  act.  (See  subject  of  Evidence.) 

Notice  to  the  Agent. 

As  a  broad  general  principle  of  law,  notice  to  an 
agent  is  notice  to  the  principal  (3  P.  &  W.,  67). 
There  are  three  limitations  to  this  rule.  First,  The 
notice  must  relate  to  business  in  which  the  agent  is 
engaged  by  authority  of  his  principal  (23  Pa.,  445), 
Thus,  notice  to  an  insurance  agent,  through  whom  an 
insurance  is  effected,  of  facts  materially  affecting  such 
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insurance,  constitutes  notice  to  the  insurance  com- 
pany (53  Pa.,  353).  So  notice  to  a  cashier,  as  to  all 
matters  within  the  sphere  of  his  business,  is  notice  to 
the  bank  (3  W.  &  S.,  ^7z)-  But  notice  to  a  stock- 
holder in  regard  to  the  business  of  the  corporation  is 
not  notice  to  the  corporation  (4  W.  &  S.,  393,  see  15 
Pa.,  151). 

Second,  The  notice  must  be  of  important  facts, 
i.  e.,  of  facts  material  to  the  transaction.  The  agent  is 
not  bound  to  convey  to  his  principal,  nor  will  the  lat- 
ter be  affected  by  rumors,  or  unreliable  or  unimpor- 
tant information  (2  Watts,  75). 

Third,  The  notice  must  be  given  to  the  agent  dur- 
ing the  continuance  of  his  agency.  The  rule  seems  to 
be  settled  in  Pennsylvania  that  notice  to  an  agent 
prior  to  the  agency  or  after  the  termination  of  the 
agency  is  ineffective  and  will  not  bind  the  principal 
(27  Pa.,  508). 

Notice  given  to  a  sub-agent  will  also  bind  the  princi- 
pal, if  the  agent  had  power  to  appoint  such  sub-agent; 
but  if  the  agent  had  not  the  power  to  appoint,  then 
notice  to  the  sub-agent  is  not  notice  to  the  principal 
(91  U.  S.,  308,  see  also  97  Pa.,  238). 

Exceptions  to  Rule  that  Notice  to  the 
Agent  is  Notice  to  the  Principal. — There  are 
two  circumstances  when  notice  to  the  agent  will  not  be 
presumed  as  notice  to  the  principal.  First,  When  it 
is  not  the  duty  of  the  agent  to  communicate  the  knowl- 
edge, or  when  it  would  be  unlawful  for  him  to  do  so. 
Thus,  an  attorney-at-Iaw  does  not  have  to  inform  a 
principal  of  facts  which  he  learned  from  a  former 
client  in  a  prior  transaction  (8  Watts,  489).  Second, 
When  the  agent  acts  for  himself  in  his  own  interest 
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and  adversely  to  that  of  the  principal,  or  when  the 
agent  colludes  with  a  third  party,  notice  to  the  agent 
will  not  be  binding  on  the  principal  (2  W.  &  S.,  314)- 

Torts  by  the  Agent. 

A  tort  is  an  actionable- wrong  independent  of  con- 
tract. (See  subject  of  Torts.)  It  is  the  commission  or 
omission  of  an  act  by  one  without  right,  whereby 
another  receives  some  injury  in  person  or  property,  or 
reputation.  The  general  rule  of  law  is  that  the  prin- 
cipal is  liable  for  all  torts  committed  by  an  agent 
which  the  principal  (i)  expressly  commands,  or  (2) 
subsequently  ratifies,  or  (3)  which  are  committed  by 
the  agent  in  the  course  of  his  employment  and  for  the 
principal's  benefit  (69  Pa.,  210).  What  the  law  con- 
siders the  course  of  employment  depends  upon  the  cir- 
cumstances of  each  case.  Thus,  if  an  agent  sells 
adulterated  substances,  or  commits  an  assault  in  the 
course  of  his  employment,  his  principal  may  be  held 
responsible  by  the  injured  party.  But  the  principal 
will  not  be  liable  for  torts  committed  by  the  agent  out- 
side the  scope  of  the  authority  delegated  to  him. 
Corporations  are  liable  to  the  same  extent  and  in  the 
same  manner  as  individuals  (106  Pa.,  125),  and 
when  there  exists  authority  for  the  agent  to  employ 
sub-agents  either  the  individual  or  the  corporation 
will  be  bound  to  the  same  extent  as  the  torts  of  the 
agent  would  bind  them.     (58  Federal  Rep.,  174.) 

There  are  several  torts  that  should  receive  special 
mention.  The  principal  is  liable,  if  he  authorizes  his 
agent  to  do  an  act  and  the  agent  uses  excessive  force, 
(42  Pa.,  365,  and  134  Pa.,  396,  when  the  principal 
cautioned  the  agent  against  the  use  of  excessive  force), 
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or  is  negligent  (155  Pa.,  62),  or  acts  wantonly  or 
maliciously  in  the  course  of  such  employment  (42  Pa., 
372,  and  9  Phila.,  189,  but  see  91  Pa.,  259  where  it  is 
held  that  the  company  is  not  liable  for  the  malicious 
ejectment  of  a  passenger  from  the  car  by  a  conductor. 
It  will  be  seen  that  if  by  malicious  is  meant  personal 
spite,  there  is  no  conflict,  for  in  this  case  the  act  is  not 
done  on  the  principal's  account  or  for  his  purpose). 

Fraud. — Again,  the  principal  is  responsible  for 
the  fraudulent  acts  of  his  agent  done  in  the  course  or 
the  apparent  scope  of  the  employment  (i  Grant,  17). 
Thus,  the  principal  would  be  liable,  if  the  agent  should 
issue  a  bill  of  lading  without  having  received  the  goods 
for  which  it  purports  to  have  been  issued  (108  Pa., 
529),  or  if  the  agent  should  embezzle  funds  received 
by  him  for  his  principal  ( 1 56  Pa.,  181 ) .  But  the  prin- 
cipal would  not  be  liable,  if  the  fraudulent  act  was 
made  possible  by  the  collusion  (i  W.  N.  C,  46)  or 
negligence  (181  Pa.,  40)  of  him  who  seeks  to  hold 
the  principal  liable,  or  if  the  fraud  was  compassed  in 
doing  an  act  not  within  the  apparent  scope  of  the 
agent's  authority  (63  Pa.,  381). 

MiSREPRESENTAT'iONS. — Morcovcr,  the  principal  is 
bound  by  the  declarations  and  representations  made  by 
his  agent  in  the  course  of  the  business  entrusted  to  him 
(i  Whart.,  185)  and  within  the  real  (115  Pa.,  112) 
or  apparent  (12  W.  N.  C,  73),  scope  of  his  authority. 
Hence,  the  fraudulent  representations  of  an  agent  act- 
ing in  the  course  of  his  employment  (89  Pa.,  464), 
and  within  the  scope  of  his  authority  (89  Pa.,  464), 
will  bind  the  principal,  even  though  the  fraud  be  per- 
petrated without  the  knowledge  or  consent  of  the  prin- 
cipal. 
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But  the  principal  is  not  bound  by  the  misrepresen- 
tations of  the  agent  when  the  misrepresentations  are 
without  the  apparent  scope  of  the  agent's  authority 
(24  Pa.,  320),  or  where  they  are  made  with  the  con- 
currence of  the  party  who  seeks  to  hold  the  principal 
liable  (7  W.  N.  C,  122). 

Liability  of  Third  Persons  to  Principals. 

The  liabilities  of  third  persons  to  the  principal  may 
be  considered  under  the  general  heads  of  their  liabilities- 
(a)  in  contract  and  (b)  in  tort,  and  (c)  miscellaneous, 
liabilities. 

In  Contract. — When  an  agent,  in  the  appar- 
ent scope  of  his  authority,  enters  into  a  contract, 
with  third  parties  for  a  disclosed  or  undisclosed  prin- 
cipal, such  principal  may  enforce  the  contract  against 
such  third  parties  in  the  same  manner  as  though  he 
had  made  it  personally  (5  Pa.,  41).  The  third  party- 
can  not  off-set  against  the  claim  of  the  principal  any 
claim  which  he  might  have  against  the  agent,  unless 
he  can  show  (a)  that  the  principal  was  not  disclosed 
to  him,  and  that  (b)  he  did  not  know  and  had  no 
means  of  knowing  that  the  party  with  whom  he  was. 
contracting  was  a  mere  agent  in  the  transaction  (97  Pa.,. 

309)- 

But  like  most  general  rules  there  are  several  "well 
recognized  exceptions  to  the  rule  that  a  principal  may 
sue  third  parties  upon  a  contract  made  with  the  agent 
as  principal.  First,  When  the  contract  is  under  seal 
and  the  existence  of  the  agency  is  undisclosed  (page 
28).  Second,  When  the  principal  who  wishes  to  sue 
is  not  named  in  the  negotiable  bill  or  note  on  which  he 
■wishes  to  bring  suit  (page  29) .    In  either  of  these  cases- 
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the  party  named  in  the  instrument  or  his  assignee  must 
sue. 

In  Tort. — It  is  a  general  rule  that  possession  by 
the  agent  is  constructive  possession  in  the  principal. 
Therefore,  a. third  person  who  wrongfully  injures  or 
takes  from  the  agent  the  property  of  the  principal  which 
he  has  entrusted  to  the  keeping  of  the  agent  is  liable 
to  the  principal  for  the  tort  committed  (9  Pa.,  13). 
But  this  rule  does  not  apply  where  the  property  taken 
from  the  agent  is  currency  or  negotiable  paper,  since 
even  a  thief  can  give  a  good  title  to  money  and  paper 
that  passes  like  money ;  nor  does  the  rule  apply  to  those 
cases  where  the  principal  has  clothed  his  agent  with  the 
evidence  of  ownership  of  the  property.  But  the  evi- 
dence of  ownership  must  be  more  than  mere  possession. 
There  must  be  some  language  or  fact,  showing  a  clear 
intention  to  transfer  title  (78  Pa.,  15),  as  where  he 
allows  his  agent  to  purchase  goods  in  his  agent's 
name. 

The  principal  may  also  recover  from  a  third  party, 
when  such  third  party  wrongfully  induces  an  agent  to 
abandon  the  object  of  his  agency,  or  in  any  way  inca- 
pacitates him  from  performing  his  duties  as  agent 
(see  subject  of  Torts). 

Miscellaneous  Liabilities. — There  are  five  mis- 
cellaneous liabilities  to  which  special  reference  should 
be  made. 

Wrongful  Transfer  of  Property. — First. — 
When  the  property  of  the  principal  has  been  transferred 
to  third  parties  against  the  express  instruction  of  such 
principal,  he  may  recover  it  or  its  value  back  again  (12 
Pa.,  229,  and  72  Pa.,  427,)  provided,  of  course,  that 
he  has  not  clothed  his  agent  with  the  evidence  of  owner- 
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ship,  or  the  goods  have  not  been  transferred  to  a  pur- 
chaser in  good  faith,  for  value,  and  without  notice  of 
the  true  ownership  (12  Pa.,  229;  see  also  78  Pa.,  15). 

Wrongful  Transfer  of  Money. — Second. — So  also 
when  a  principal's  money  has  been  paid  to  a,  third  per- 
son by  an  agent  wrongfully  and  against  the  instruc- 
tions of  the  principal,  such  principal  may  recover  it 
back  again,-  provided  the  third  person  is  not  a  holder 
in  good  faith,  for  value,  and  without  notice  (57  Pa., 
202) .  As  in  the  case  of  misapplied  property,  the  money 
may  be  followed  through  any  number  of' hands,  so  long 
as  it  is  separable  from  other  property  or  assets,  and  the 
holder  did  not  come  into  possession  for  value  and  with- 
out notice  (57  Pa.,  202). 

Mistake. — Third. — When  money  of  a  principal  has 
been  paid  by  an  agent  to  a  third  person  through  mis- 
take, such  third  person  is  liable  to  the  principal  for  the 
amount  paid  to  him  (Keener  on  Quasi  Contracts,  Chap. 

n.) 

Misrepresentation. — Fourth. — Where  there  is  a 
breach  of  warranty  or  fraudulent  representation  on  the 
part  of  the  third  party,  the  principal  may  recover  dam- 
ages for  such  breach  of  warranty  or  misrepresentation. 
Nor  does  it  matter  whether  when  the  contract  was 
made  the  agent  disclosed  the  principal.  (3  Brewsts,  9; 
see  also  179  Pa.,  266.) 

Fraud. — Fifth. — When  an  agent  conspires  with  a 
third  person  to  perpetrate  a  fraud  upon  his  principal,  the 
principal  may  recover  damages  from  both  the  agent  and 
third  person  (6  Pa.,  L.  J.,  281).  Thus,  because  of  illegal 
inducements  offered  by  a  third  person  to  an  agent,  the 
agent  enters  into  a  contract  on  behalf  of  his  principal 
with  such  third  person.  In  this  case,  the  principal  may 
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rescind  the  contract  and  recover  damages  from  the 
third  person  for  the  attempted  fraud.  (See  24  Pa., 
384,  and  10  Pa.,  c.  c.  490.)  He  may  also  recover  from 
the  agent. 

C— BETWEEN    AGENT  AND   THIRD  PARTIES. 

The  legal  effect  of  the  relation  of  agency  as  between 
agent  and  third  parties  logically  divides  itself  into  two 
general  heads.  First,  The  mutual  rights  and  obliga- 
tions arising  from  contracts.  Second,  The  mutual 
rights  and  obligations  arising  from  tort. 

In   Contracts. 

There  are  five  general  questions  to  be  con- 
sidered in  treating  the  contractual  obligations 
and  rights  of  the  agent  and  third  parties,  (i)  where 
the  principal  is  alone  bound  by  the  contract;  (2)  where 
the  agent  is  alone  bound  by  the  contract;  (3)  where 
both  principal  and  agent  are  bound  by  the  contract ;  (4) 
where  neither  principal  nor  agent  is  bound  by  the  con- 
tract; (5)  liability  of  the  third  person  to  the  agent 
upon  the  contract. 

Where  the  Principal  Alone  is  Bound. — As 
has  been  stated  before,  the  principal  is  alone  bound  on 
all  contracts  when  the  agent  acts  within  the  apparent 
scope  of  his  authority  for  a  disclosed  principal,  or  when 
the  principal  subsequently  ratifies  an  unauthorized  con- 
tract entered  into  by  his  agent.  (Page  26;  see  also  126 
Pa.,  353,  165  Pa.,  539  and  175  Pa.,  432.) 

Where  Agent  Alone  IS  Bound. — The  agent  alone 
is  liable  to  an  action  for  deceit  if  he  wilfully  misrepre- 
sents his  authority  and  the  third  party  is  ignorant  of 
the  true  facts  (10  W.  N.  C,  493,  and  43  Pa.,  418). 
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He  is  alone  liable  to  an  action  for  breach  of  warranty 
of  authority  if  he  recklessly,  negligently,  or  mistakenly 
holds  himself  out  as  having  authority  when  in  fact  he 
has  no  such  authority  (loi  Pa.,  311). 

Moreover,  he  is  personally  responsible  if  he  know- 
ingly acts  for  either  an  incompetent  (*4  Q.  B.  D.,  661) 
or  fictitious  principal  (*I49  U.  S.,  411)-  Thus,  if  A, 
an  agent,  contracts  with  B  in  the  name  of  an  unincor- 
porated club,  A  is  liable  on  the  contract.  So,  also,  if 
the  credit  was  extended  to  the  agent  and  not  the  body 
he  represents,  the  agent  is  liable  (6  W.  &  S.,  67,  and 
6  Binn,  228).  The  other  members  of  the  club  are 
only  liable  when  it  can  be  shown  that  they  authorized 
A  to  make  the  contract  or  subsequently  ratified  his  acts 
(158  Pa.,  428,  and  97  Pa.,  500). 

Again,  the  agent  alone  may  be  liable  when  the 
third  party  elects  to  give  the  agent  exclusive  credit. 
But  it  has  been  held  in  a  Massachusetts  case  that  the 
third  party  can  not  extend  the  exclusive  credit  to  the 
agent  unless  he  actually  knows  the  principal  and  recog- 
nizes the  buyer  as  his  agent  (2  Met.,  Mass.,  319).  So 
also  the  agent  is  alone  liable  when  an  agent  in  his  own 
name,  makes  a  contract  under  seal,  and  the  seal  is 
not  superfluous  and  can  not  be  disregarded  (153  Pa., 
427)  ;  or  where  the  agent's  name  appears  as  the 
maker  of  a  negotiable  instrument  (153  Pa.,  427). 

Where  both  Principal  and  Agent  are 
Bound. — Both  the  principal  and  agent  are  bound  on 
a  parol  or  written  contract — except  a  sealed  or  nego- 
tiable instrument — entered  into  by  an  agent  in  his  own 
name  for  an  undisclosed  principal,  and  the  third  party 

*  These  cases  are  cited  because  they  so  clearly  illustrate  the 
fundamental  principles  stated. 
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may  elect  which  he  will  hold  liable  on  the  contract. 
(Page  27.)  So,  also,  on  a  simple  contract — not  under 
seal  or  negotiable — either  the  principal  or  agent  is 
liable,  if  the  agent  contracts  in  his  own  name  for  a 
disclosed  principal  not  named  or  described  in  the  writ- 
ing, and  if  exclusive  credit  has  not  been  extended  the 
agent.  (Page  26.)  Again,  either  principal  or  agent 
may  be  held  liable  when  the  agent  as  such  enters  into  a 
contract  for  his  principal,  for  which  the  custom  of  the 
trade  usually  holds  the  agent  responsible — as  in  the  case 
of  a  master  of  a  ship.  When  the  agent  has  an  interest  in 
the  subject  matter  of  the  contract,  the  third  party  may 
-also  elect  whether  he  will  hold  the  principal  or  the  agent 
responsible,  as  in  the  case  of  an  auctioneer. 

Where  Neither  Principal  nor  Agent  is 
JBouND. — Neither  the  principal  nor  agent  is  bound,  if 
the  agent  enters  into  a  contract  before  his  agency  has 
begun  or  after  it  has  ceased  to  exist.  (Page  31.)  It 
<loes  not  matter  whether  the  agency  was  revoked  by 
the  express  revocation  of  the  agent  or  by  his  death. 
So,  also,  neither  will  be  bound  if  the  agent  disclose 
the  true  scope  of  his  authority  and  the  third  party 
notwithstanding  enter  into  a  contract  with  the  agent 
-which  is  in  excess  of  the  agent's  authority.  Thus,  an 
agent  expressly  states  that  he,  has  no  authority  from  his 
principal  to  buy  certain  goods,  but  the  third  party 
insists  that  he  enter  into  a  contract  to  purchase.  If  he 
should  enter  into  the  contract,  neither  he  nor  his  prin- 
cipal would  be  liable  under  it. 

Liability  of  Third  Parties  to  Agent. — As  the 
agent  is  liable  to  the  third  party,  so  also  the  third  party 
is  liable  to  the  agent  and  may  be  sued  by  him.  But 
except  in  the  case  of  personal  injury  to  himself   (5 
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S.  &  R.,  19),  the  agent's  right  to  sue  is  always  subject 
to  the  control  of  the  principal,  i.  e.,  the  principal's 
right  to  sue  takes  precedence  over  the  right  of  the 
agent.  Thus  A,  the  principal,  and  B,  the  agent,  each 
have  a  right  of  action  against  C.  A  could  sue  and  thus 
prevent  the  action  of  B,  unless  B  has  a  beneficial  inter- 
est in  the  contract,  as  in  the  case  of  an  auctioneer.  In 
this  case,  B,  the  agent,  may  maintain  an  action  to  the 
extent  of  such  beneficial  interest,  without  the  consent 
or  control  of  A,  the  principal  (5  S.  &  R.,  2y). 

Subject  to  this  control  of  the  principal,  the  agent 
has  a  right  to  sue  alone  in  the  following  cases:  (a) 
Where  the  contract  was  made  expressly  with  the  agent 
(2  Ash.,  485),  and  this  even  though  the  third  party 
knew  he  was  acting  as  a  mere  agent  (2  Miles,  286)  ; 
(b)  Where  the  agent  acts  in  his  own  name,  and  dis- 
closes neither  the  principal  nor  the  fact  of  the  agency 
(51  Pa.,  499)  ;  (c)  Where  he  contracts  in  his  own  name 
under  seal  (page  29)  ;  (d)  Where  he  is  named  as  sole 
payee  in  a  negotiable  instrument  (page  29)  ;  (e)  Where 
money  has  been  paid  or  property  transferred  to  the 
third  party  by  the  agent  through  mistake  or  in  igno- 
rance of  the  illegality  of  the  contract  entered  into  (12 
Allen-Mass.,  342;  see  also  12  W.  N.  C,  49,  and  2 
Watts,  83). 

In  Tort. 

An  agent  who  has  possession  of  or  right  of  posses- 
sion to  property  may  sue  a  third  party  who  unlawfully 
injures  or  takes  away  such  property  (see  subject  of 
Torts).  Thus,  A,  who  is  in  possession  of  goods  as 
agent  of  B  may  bring  an  action  against  C,  who  wrong- 
fully and  unlawfully  injures  or  converts  them.     But 
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without  the  consent  or  control  of  the  principal,  the 
agent  may  bring  an  action  in  his  own  name  against  a 
third  person  who  by  any  tortious  act,  such  as  assault, 
fraud,  deceit  or  slander,  causes  such  agent  to  sustain 
a  personal  loss  or  injury  (5  S.  &  R.,  19).  Thus,  A  is 
the  agent  of  B  for  the  sale  of  certain  goods  on  com- 
mission. If  C  should  make  a  false,  libelous,  or  slander- 
ous statement  concerning  such  goods,  A  would  have  a 
right  of  action  against  him. 


v.— TERMINATION  OF  RELATION   OF 
AGENCY. 

The  relation  of  principal  and  agent  may  be  termi- 
nated in  either  one  of  two  dififerent  ways:  First,  It 
may  terminate  by  act  of  the  parties.  Second,  It  may 
terminate  by  operation  of  law. 

By  Act  of  Parties. 

The  .act  of  the  contracting  parties  may  terminate 
the  relation  either  by  (a)  original  agreement,  or  (b) 
subsequent  agreement,  (c)  or  revocation  by  principal, 
or  (d)  renunciation  by  agent. 

Original  Agreement. — The  terms  of  the  original 
agreement  may  put  an  end  to  the  relation  of  principal 
and  agent,  as  where  by  its  terms  a  contract  of  agency 
is  to  exist  only  during  a  certain  period  of  time  (63  Pa., 
97),  or  until  the  happening  of  a  certain  event,  or  until 
the  purpose  for  which  the  agency  was  created  is  accom- 
plished. 

Subsequent  Agreement. — The  principal  and 
agent  may,  of  course,  enter  into  a  subsequent  agree- 
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ment  rescinding  the  original  contract  and  abandoning 
their  rights  under  it. 

Revocation  by  Principal. — ^^It  is  a  general  rule 
that  when  the  agent's  authority  is  not  coupled  with 
a  beneficial  interest  in  the  subject  matter  of  the  agency 
(53  Pa.,  266,  and  99  Pa.,  40),  the  principal  may 
revoke  his  agent's  authority  at  any  time  (46  Pa.,  426). 
But  the  agent  whose  authority  is  revoked  may  recover 
from  his  principal  the  expenses  incurred  prior  to  the 
revocation,  and  also  compensation  for  his  labor  and 
time  (156  Pa.,  266).  The  agency  may  be  revoked 
with  or  without  good  cause  (53  Pa.,  212),  and 
even  though  it  be  expressly  stipulated  that  the  agency 
is  irrevocable.  But  if  he  revoke  without  good  cause 
an  agency  which  was  to  exist  for  a  specified  length  of 
time,  he  will  expose  himself  to  a  suit  for  breach  of  the 
contract.  The  revocation  may  be  by  an  express  act 
of  the  principal  or  it  may  be  implied  from  circum- 
stances. Thus,  the  dissolution  of  a  partnership  or  of 
a  corporation  revokes  the  authority  of  the  agents  (75 
Pa.,  321).  The  revocation  of  an  agency  is  binding  on 
only  those  who  have  notice  of  it  (5  Binn,  305 ) .  The 
burden  of  showing  a  revocation  of  the  agency  is  upon 
the  principal  (163  Pa.,  50,)  and  unless  it  be  shown 
that  the  third  person  has  a  knowledge  of  the  revocation 
all  his  dealings  with  the  agent  will  be.  valid  as  against 
the  principal  (163  Pa.,  497). 

Renunciation  by  Agent. — ^The  agent,  like  the 
principal,  may  terminate  the  relation  at  will.  But  his 
renunciation  is  governed  by  principles  of  law  in  every 
way  similar  to  those  applicable  to  the  revocation  of  the 
agency  by  the  principal.  Their  obligations  as  well  as 
their  rights  are  similar,  and  an  agent  can  not  renounce 
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a  contractual  obligation  without  rendering  himself 
liable  in  damages  to  the  principal  with  whom  he  con- 
tracts. 

By  Operation  of  Law. 

The  operation  of  the  general  principles  of  law  may 
discharge  the  obligations  created  under  a  contract  of 
agency.  These  principles  may  operate  in  three  distinct 
ways.  First,  The  law  itself  may  change  and  thus  ren- 
der a  continuance  of  the  contract  impossible  (*  39 
Mich.,  581).  Second,  The  subject  matter  of  the  con- 
tract may  change  to  such  an  extent  as  to  discharge  the 
contract.  Thus,  if  an  agency  is  created  for  sale  of  a 
specific  article  and  through  no  fault  of  either  party 
the  article  should  be  destroyed,  the  agency  would  cease 
(5  North.  Co.,  239).  Third,  The  condition  of  the 
parties  may  change  and  thus  put  an  end  to  the  agency, 
as  the  (i)  death,  (2)  insanity,  (3)  illness,  or  (4)  bank- 
ruptcy of  the  parties. 

Death. — The  death  of  either  principal  or  agent 
(86  Pa.,  80),  or  the  lapse  of  time  sufficient  to  raise  the 
presumption  of  death  (5  Whart.,  361),  will  revoke  an 
agency  if  the  authority  of  the  agent  is  not  coupled  with 
an  interest  in  the  subject  matter  of  the  contract.  But 
the  death  of  one  partner  does  not  revoke  the  authority 
of  an  agent  appointed'  by  the  partnership  firm  ( 5  W.  & 
S.,  210).  Nor  does  the  death  of  the  principal  revoke 
the  authority  of  the  agent,  when  third  parties  in  igno- 
rance of  the  death  and  in  good  faith  pay  money  to  the 
agent  (4  W.  &S.,  282). 

Insanity. — Insanity  of  either  party  will  terminate 
a  contract  of  agency  under  the  same  circumstances  and 

*  This  Michigan  authority  is  given  because  no  Pennsylvania 
decision  can  be  found. 
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eonditions  as  in  ordinary  contracts.  But,  as  in  the  case 
of  death,  if  the  agency  be  coupled  with  an  interest,  the 
principal's  insanity  will  not  terminate  the  relation. 

Illness. — It  is  a  general  rule  that  the  illness  of  the 
principal  will  not  terminate  the  relation.  But  the  ill- 
ness of  the  agent  may  excuse  the  agent  from  perform- 
ance of  his  obligations  and  thus  put  an  end  to  the  rela- 
tion. The  test  to  be  applied  is,  does  the  illness  inca- 
pacitate the  agent  from  performing  the  duties  of  the 
agency?     (*  71  N.  Y.,  40.) 

Bankruptcy. — The  relation  of  principal  and  agent 
may  be  ended  by  an  act  of  bankruptcy  on  the  part  of 
either  party. 

Irrevocable  Agencies. 

As  already  indicated,  there  is  one  class  of  agencies 
that  can  not  be  revoked  by  act  of  parties  and  which  the 
operation  of  law  will  not  terminate.  It  is  a  well  settled 
principle  that  an  agency  under  which  the  authority  of 
the  agent  is  coupled  with  an  interest  is  irrevocable. 
But  the  interest  necessary  to  render  the  authority 
irrevocable  must  be  an  interest  in  the  subject  upon 
which  it  is  to  operate,  as  an  interest  in  the  land  or  stock 
which  the  agent  is  to  sell  (9  W.  N.  C,  224).  An  inter- 
est merely  in  that  which  is  produced  by  the  exercise 
of  the  authority  will  not  be  sufficient  to  make  the 
agency  irrevocable  (99  Pa.,  401).  Thus,  if  A  gives 
B  authority  to  collect  money  or  sell  land  for  A,  and 
to  receive  as  compensation  "one-half  of  the  net  pro- 
ceeds," the  interest  arises  out  of  the  exercise  of  the 
authority  and  the  agency  is  revocable  (53  Pa.,  212). 

*  No  case  can  be  found  in  Pennsylvania  sustaining  this  general 
principle.  That  such,  however,  is  the  law,  see  Huffcut,  63  ;  Story 
614,  615,  and  Kent's  Comm.,  vol.  ii,  p.  644,  645.  '  ' 
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It  is  sufficient  interest  to  make  the  agency  irrev- 
ocable where  the  revocation  would  involve  the 
agent  in  liability  to  third  persons.  Thus,  A,  the  prin- 
cipal, can  not  revoke  the  agency  if  he  has  placed  in 
B's  hands  a  certain  sum  of  money  to  pay  C,  and  if  B 
has  promised  C  that  he  will  pay  him  the  amount  due. 
(See  Anson  on  Contracts,  358.) 


BAILMENTS 

I.  Definition  and  Nature  of  a  Bailment. 
II.  Principles  Common  to  all  Bailments. 
III.  Classes  of  Bailments. 

A.  Bailments     for     Sole     Benefit     of  the 

Bailor. 

B.  Bailments    for    Sole    Benefit    of    the 

Bailee. 

C.  Bailments   for   Benefit   of  both   Bailor 

AND  Bailee. 


I.— DEFINITION    AND    NATURE    OF    A 
BAILMENT. 

Definition  of  a  Bailment. 

A  bailment  is  the  transfer  of  the  possession  of  per- 
sonal property  without  the  transfer  of  ownership.  This 
personal  property  is  to  be  held  according  to  the  purpose 
of  the  delivery  and  to  be  returned  or  delivered  over  to 
a  third  person  when  that  purpose  is  accomplished. 
Thus,  A  places  his  furniture  in  the  hands  of  B  until  A 
returns  from  abroad.  This  bailment  ceases  and  the 
goods  must  be  redelivered  to  A  upon  his  return. 

Distinguished  from  Sale. 

A  bailment  should  be  distinguished  from  a  sale. 
There  are  two  principal  tests  for  this  purpose.     First, 

46 
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In  the  case  of  a  sale  there  is  a  transfer  of  the  owner- 
ship as  well  as  of  the  possession,  while  in  a  bailment 
possession  and  only  a  special  property  right  pass  (117 
Pa.,  589).  Thus,  if  A  sells  an  article  to  B,  B  becomes 
the  owner  and  assumes  all  rights  of  ownership,  as 
possession,  use  and  power  to  transfer.  But  if  A  simply 
places  the  article  in  the  hands  of  B  for  safe  keeping, 
B  has  only  a  special  right  of  property,  in  that  he  has 
the  right  to  possession  for  a  special  purpose,  and  also 
the  right  of  ownership  against  all  except  the  true 
owner. 

Second,  Another  and,  as  Mr.  Benjamin  considers, 
the  general  test,  is  whether  or  not  it  is  the  intention  of 
the  parties  that  the  identical  thing  received  shall  be 
returned.  If  the  identical  thing  is  not  to  be  returned, 
and  the  receiver  may  return  another  thing  in  the  same 
or  some  other  form,  or  else  pay  money — the  transac- 
tion is  a  sale  (71  Pa.,  225).  But  if  the  identical  thing 
is  to  be  returned,  though  in  an  altered  form,  the  trans- 
action is  a  bailment  (4  Watts,  121).  Thus,  when 
wheat  is  to  be  ground  and  flour  returned  for  the 
identical  wheat,  the  transaction  is  a  bailment.  But  if 
the  flour  is  not  to  be  made  from  the  same  wheat,  it  is 
either  an  exchange  or  sale  according  to  the  circum- 
stances of  the  transaction. 

It  should  be  added  that  when  goods  are  delivered 
Avith  the  understanding  that  the  goods  delivered  shall 
become  the  property  of  him  to  whom  they  are  delivered 
upon  the  fulfilling  of  certain  conditions,  it  is  a  bail- 
ment until  the  conditions  are  fulfilled,  when  it  becomes 
a  sale.  Thus,  it  was  held  to  be  a  bailment  when  A 
delivered  to  B  a  horse  which  B  was  to  sell  and  if  not 
sold  to  be  returned  to  A  (iii  Pa.,  589). 
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II.— PRINCIPLES    COMMON    TO   ALL 
BAILMENTS. 

The  essential  elements  of  a  bailment  may  be  con- 
sidered in  connection  with  the  principles  of  law  that 
are  common  to  all  bailments. 

Essential  Elements  of  a  Bailment. 

There  are  five  essential  elements  of  a  bailment 
First,  The  subject  of  the  bailment  must  be  personalty. 
Second,  The  parties  must  be  competent.  Third,The 
delivery  of  the  property  must  be  actual  or  constructive. 
Fourth,  The  acceptance  must  be  voluntary.  Fifth, 
There  must  be  a  return  or  proper  transfer  of  the  prop- 
erty at  the  termination  of  the  relation. 

Subject-matter. 

The  subject  matter  of  the  bailment  must  be  per- 
sonal property.  The  personal  property  may  be  either 
corporeal  or  incorporeal  (3  Pa.,  381).  Thus,  it  may 
be  either  a  real  tangible  thing — as  goods,  or  it  may  be 
a  debt  or  evidence  of  an  obligation — ^as  a  mortgage 
(78  Pa.,  334),  or  it  may  include  the  personal  services 
of  those  who  are  hired.  It  is  a  well  settled  rule  of  law 
that  real  property  can  not  be  the  subject  of  a  bail- 
ment. 

Parties. 

There  are  two  parties  to  a  bailment — ^the  bailor  and 
bailee.  The  person  who  delivers  the  thing  to  the  other 
for  the  purpose  of  custody  is  called  the  bailor.  The 
one  who  receives  it  is  called  the  bailee.  Most  bailments 
are  in  the  nature  of  a  contract,  and  as  such  are  governed 
by  those  general  rules  of  contractual  capacity  outlined 
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under  the  subject  of  contracts  (see  subject  of  Con- 
tracts). It  should  be  stated,  however,  in  this  connec- 
tion, that  it  is  the  rule  of  Pennsylvania  to  relieve  an 
infant  not  only  of  his  contractual  liabilities,  but  also 
of  liability  for  any  tort  which  he  might  commit  while 
acting  as  bailee  for  another  (6  Watts,  12).  Thus,  an 
infant  who  hires  a  horse  to  go  one  place,  but  goes  to 
another  and  kills  the  horse  by  severe  usage,  may  plead 
his  infancy  in  an  action  for  damages  (3  Rawle,  351). 
But  an  infant  may  place  goods  in  the  custody  of 
another  and  such  bailment  will  be  binding  on  the  bailee. 

Delivery. 

It  is  a  general  rule  that  there  can  be  no  bailment 
without  a  delivery  of  the  subject  of  the  bailment.  But 
this  delivery  may  be  either  (i)  actual  or  (2)  con- 
structive. An  actual  delivery  is  where  there  has  been 
an  actual  change  of  possession.  A  constructive  delivery 
is  where  there  has  been  no  actual  change  of  possession 
but  an  intention  on  the  part  of  the  person  in  possession 
to  act  as  bailee  for  another  is  implied  from  the  circum- 
stances of  the  case  (107  Pa.,  590).  Thus,  if  A  holds 
goods  after  he  has  sold  them  to  B,  he  does  so  as  bailee 
forB. 

Acceptance. 

Since  a  liability  can  not  be  thrust  upon  one  without 
his  knowledge  or  consent,  it  is  a  general  rule  that  there 
must  be  an  acceptance  of  the  bailment  or  no  such  rela- 
tion will  be  created  (15  Pa.,  172).  As  in  delivery,  this 
acceptance  may  be  either  (i)  actual  or  (2)  construc- 
tive (32  Pa.,  III). 

Actual  acceptance  is  where  one  accepts  the  custody - 
of  a  thing  with  full  knowledge  that  he  is  to  act  as 
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bailee.  Acceptance  is  constructive  when  property  comes 
into  the  custody  of  one  without  his  knowledge, 
but  who  still  retains  possession  of  it  after  he 
acquires  knowledge  of  it.  Thus,  if  A  place  goods, 
in  the  wagon  of  B  and  after  seeing  them  B  drives  away,, 
he  will  be  a  constructive  bailee  of  A's  goods.  So,  also,, 
the  finder  of  a  lost  article  is  a  constructive  bailee  for 
the  owner  and  responsible  as  such  to  the  owner  for  the 
safe  keeping  of  the  article  found. 

Return  or  Transfer  of  Property. 

It  is  an  essential  element  of  all  bailments  that  at 
the  termination  of  the  relation,  the  property  bailed 
must  be  returned  to  the  bailor  or  to  some  third  person 
designated  by  him  in  approximately  as  good  condition, 
as  he  received  it.  When  the  property  has  not  been 
rettirned  or  when  it  has  been  returned  in  an  injured 
condition,  there  immediately  arises  a  presumption  that 
the  bailee  has  been  negligent  (85  Pa.,  391).  But  the 
bailee  may  overcome  this  presumption  by  showing  that 
the  injury  was  caused  without  his  fault  (85  Pa.,  91). 
If  the  bailee  succeeds  in  doing  this,  the  bailor  must 
then  positively  show  that' the  bailee  was  negligent  (55 

Pa.,  S3)- 

Care  should  be  exercised  by  the  bailee  in  the  return 
or  transfer  of  the  goods — for  if  he  should  deliver  them 
to  the  wrong  person,  he  would  personally  be  liable  for 
the  neglect  even  though  they  were  delivered  on  a. 
forged  order  (9  Pa.,  148).  When  there  is  any  dispute 
as  to  whom  delivery  should  be  made,  the  bailee  decides 
at  his  peril.  He  may,  however,  compel  the  rival  claim- 
ants to  go  before  the  court  and  interplead  for  the  goods. 
But  the  party  applying  for  the  interpleader  must  occupy 
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the  place  of  a  mere  stockholder,  without  any  rights  of 
his  own  to  be  litigated  (117  Pa.,  563). 

General  Principles. 

There  are  certain  general  principles  applicable  to 
all  bailments  that  should  be  given  before  taking  up  the 
different  classes  of  bailments.  These  relate  to  (a)  the 
title  of  the  bailor  and  (b)  to  the  degrees  of  diligence 
that  are  exacted  of  the  bailee. 

f  itle  of  the  Bailor. 

It  is  generally  accepted  that  a  person  may  make 
a  bailment  of  an  article  without  having  an  absolute 
title  to  it.  It  will  be  sufficient  if  he  have  a  special 
property  in  the  thing  pledged  (92  Pa.,  379).  Thus, 
the  finder  of  a  lost  article  may  make  a  bailment  of  it 
which  will  be  valid  against  all  but  the  real  owner.  So, 
also,  one  who  has  been  clothed  with  the  indicia  or  evi- 
dence of  ownership  by  the  real  owner  may  make  a 
valid  bailment  of  property,  and  the  bailee  of  such  bail- 
ment who  receives  the  thing  bailed  without  notice  of 
the  real  owner's  rights  may  hold  the  subject  of  the 
bailment  even  against  such  real  owner  (92  Pa.,  379). 
Thus,  A  makes  a  conditional  sale  to  B,  and  B  pledges 
the  thing  sold  to  C  who  has  no  notice  of  A's  rights. 
C  can  hold  the  property  as  against  even  A.  As  indi- 
cated in  the  distinction  given  between  a  bailment 
and  a  sale,  the  right  of  property  in  the  thing  bailed 
remains  in  the  bailor;  hence,  he  is  not  only  entitled  to 
possession  at  any  time  a  third  person  is  wrongfully  in 
possession  of  the  thing  bailed,  but  he  may  also  recover 
damag'es  against  such  third  person  for  injury  to  the 
bailed  property  (6  W.  &  S.,  323).    So,  also,  he  may 
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sell  or  transfer  his  right  of  property  without  the 
knowledge  or  consent  of  the  bailee  ( io8  Pa.,  258,  and 
3  Super.  Ct,  561). 

Moreover,  the  bailee  is  not  at  any  time  permitted 
to  dispute  that  title  was  in  the  bailor  at  the  time 
the  bailment  was  created  (19  W.  N.  C,  553).  Thus, 
if  A  borrows  a  gun  of  B,  and  refuses  to  return  it  to 
B  on  the  ground  that  it  belongs  to  him,  he  will  be  com- 
pelled to  return  the  gun  to  B  before  he  will  be  per- 
mitted to  assert  title  to  it.  Of  course,  the  bailee  may 
show  that  since  the  property  has  come  into  his  hands, 
the  bailor  has  sold  or  assigned  it  to  another.  (See  6 
Whart,  418,  3  W.  N.  C,  478,  and  171  Pa.,  243.) 

Degrees  of  Diligence. 

The  bailee  is  not  the  only  one  who  must  exercise 
care  and  diligence  in  the  discharge  of  the  bailment. 
The  duty  is  also  upon  the  bailor  to  see  that  he  does  not 
expose  the  bailee  to  danger  without  warning.  He  must 
inform  the  bailee  of  any  uncommon  perils  that  may 
attend  the  custody  of  the  subject  of  the  bailment.  Thus, 
if  A  in  hiring  a  horse  to  B  neglect  to  inform  him  that 
the  horse  is  vicious,  and  B  be  subsequently  injured  in 
a  runaway,  he  would  have  a  right  of  action  against  A 
for  the  neglect. 

The  care  and  diligence  to  be  exercised  by 
the  bailee  vary  with  the  circumstances  of  the  bailment, 
and  with  the  contract  of  the  parties — for  a  bailee  may, 
by  agreement  with  the  bailor,  either  lessen  or  add  to 
the  usual  liabilities  which  the  law  imposes.  But  as  a 
general  principle  of  law  it  may  be  stated  that  due  care 
under  the  circumstances  is  the  measure  of  the  bailee's 
obligation  to  the  bailor   (85  Pa.,  391,  and  180  Pa., 
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323) .  There  are  three  degrees  of  diligence — ( i )  Ordi- 
nary, (2)  Slight,  and  (3)  Great. 

Ordinary  Diligence. — The  standard  of  ordinary 
diligence  is  that  care  which  a  man  of  common  pru- 
dence exercises  in  his  own  affairs  in  the  age  and  place 
in  which  he  lives.  In  determining  what  is  ordinary  dili- 
gence, the  circumstances  of  each  case  must  be  looked 
into.  Hence,  the  customs  of  trade  and  business,  and  the 
nature  and  value  of  the  thing  bailed  are  important  con- 
siderations. In  some  localities  it  might  be  the  custom 
to  give  a  form  of  credit  which  in  other  places  would 
amount  to  gross  negligence.  So,  also,  a  bag  of  gold  or 
a  tray  of  diamonds  requires  more  care  than  a  bale  of 
cotton  or  a  bag  of  oats. 

Slight  Diligence. — Slight  diligence  is  that  care 
which  men  of  ordinary  common  sense  but  of  careless 
and  imprudent  habits  take  in  their  own  affairs. 

Great  Diligence. — Great  diligence  is  that  care 
which  men  of  great  prudence  and  foresight  take  in  their 
own  business  and  concerns. 

Corresponding  Degrees  of  Negligence. — Cor- 
responding to  these  degrees  of  care  there  are  certain 
degrees  of  negligence.  Ordinary  negligence  is  the 
want  of  ordinary  diligence.  Slight  negligence  is  the 
want  of  great  diligence.  Gross  negligence  is  the  want 
of  slight  diligence. 

III.— CLASSES  OF    BAILMENTS. 

It  is  best  to  classify  bailments  with  reference  to  the 
■  party  or  parties  whom  the  relation  is  intended  to  bene- 
fit.    This  classification  divides  the  subject  into  three 
general    divisions:      A — Bailments     for    the     Sole 
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Benefit  of  the  Bailor;  B — Bailments  for  the  Sole 
Benefit  of  the  Bailee,  and  C — Bailments  for  the 
Benefit  of  both  Bailor  and  Bailee. 

A— BAILMENTS  FOR  THE  SOLE  BENEFIT  OF  THE 
BAILOR. 

Bailments  for  the  sole  benefit  of  the  bailor  are 
of  two  different  kinds — (i)  Depositum  and  (2)  Man- 
datum. 

Depositum — Definition  of  a  Depositum. 

A  depositum  or  deposit  is  a  bailment  of  goods  to 
be  kept  for  the  bailor  without  recompense,  and  to  be 
returned  when  the  bailor  shall  require  it  (114  Pa., 
603).  Thus,  if  A  should  place  in  the  keeping  and 
custody  of  B  a  bag  of  gold  for  a  few  weeks,  the  bail- 
ment created  would  be  a  depositum.  It  is  distinguished 
from  a  mutuum  in  that  in  a  mutuum  the  identical  thing 
is  not  to  be  returned,  but  another  thing  of  the  same 
kind,  quality,  or  value. 

Essentials. 

The  essentials  of  a  depositum  will  be  con- 
sidered under  the  general  heads  of  (a)  parties,  (b) 
subject  matter,  (c)  delivery  and  acceptance,  and  (d) 
compensation. 

Parties. — The  parties  to  a  depositum  are  the 
depositor,  or  party  who  makes  the  deposit;  and  .he 
depositary,  or  the  party  who  takes  charge  of  the 
deposit.  The  degree  of  competency  to  enter  into  any  con- 
tract of  bailment  applies  in  the  case  of  depositum.  As 
ijidicated,  while  an  infant  can  not  become  a  depositary, 
yet  he  may  make  a  deposit  and  bind  the  depositary 
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until  the  infant  repudiates  the  contract  or  recalls  the 
thing  deposited  (page  48). 

Subject  Matter. — Any  personal  property  may  be 
the  subject  of  deposit.  Special  bank  deposits  constitute 
an  important  kind  of  bailment  for  the  bailor's  sole 
benefit.  Thus,  if  A  should  enter  a  bank  and  deposit 
a  bag  of  gold  or  a  package  of  stocks  or  bonds  with  the 
■cashier  with  the  understanding  that  the  identical  gold, 
or  stock,  or  bonds  should  be  returned,  the  transaction 
would  be  a  bailment,  provided  the  cashier  had  authority 
to  receive  such  deposit  (15  Pa.,  172).  But  this 
authority  need  not  be  by  express  authorization  of  the 
directors.  It  may  be  implied,  as  when  the  cashier  has 
been  in  the  habit  of  receiving  such  deposits,  and  the 
directors  with  knowledge  of  the  custom  have  allowed 
it  to  continue  (79  Pa.,  106).  It  is  the  rule  that  when 
a  bank  receives  deposits  under  these  circumstances,  it 
is  liable  for  any  loss  that  might  occur  through  the  gross 
negligence  of  its  agents,  but  not  for  a  loss  through 
the  fraud  or  theft  of  its  agents  (72  Pa.,  471).  This 
rule  of  law  applies  with  equal  force  to  national  banks, 
for  it  has  been  held  that  they  have  implied  power  to 
receive  such  deposits  (100  U.  S.,  699). 

Delivery  and  Acceptance.— As  a  general  rule, 
the  thing  to  be  bailed  should  be  delivered  to  the  deposi- 
tary and  the  trust  of  bailment  voluntarily  accepted  by 
him.  Hence,  A  will  not  be  liable  for  an  article  sent  by 
B  as  a  deposit  if  A  had  no  knowledge  of  the  fact  and 
had  not  assented  to  receive  it. 

But  this  rule  does  not  apply  to  the  property  of 
one  person  which  by  an  unavoidable  accident — as  a 
flood — 'has  been  lodged  upon  another's  land.  The; 
owner  of  the  lands  is  a  constructive  bailee  and  must 
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permit  the  owner  to  remove  the  property  deposited 
(8  Bing.,  1 86;  see  also  4  Watts,  63).  But  the  owner 
of  the  land  is  not  a  constructive  bailee,  if  the  goods 
are  cast  upon  his  land  through  the  negligence  or  wrong 
of  their  owner — for  in  this  case  the  owner  of  the  goods 
is  a  trespasser.    (See  subject  of  Torts. ) 

No  Compensation. — A  depositum  is  distinguished 
from  all  other  bailments  except  mandatum  by  the  fact 
that  the  bailee  is  to  receive  no  compensation  for  the 
proposed  custody  of  the  article  bailed.  It  is  important 
to  distinguish  between  cases  where  a  compensation  is 
allowed  and  where  it  is  not — for  the  degree  of  care 
exacted  of  the  bailee  in  the  custody  of  the  article 
depends  to  no  small  extent  on  this  element.  It  has 
been  held  that  the  smallest  amount  of  compensation — 
even  contingent  compensation — is  sufficient  to  change 
a  depositum  or  mandatum  into  a  bailment  for  hire 
and  thus  materially  increase  the  care  and  attention 
exacted  of  the  bailee. 

Rights  of  the  Parties. 

Depositor  and  Depositary. — As  .indicated,  both 
parties  have  an  interest  in  the  thing  deposited.  The 
depositor  has  the  right  of  ownership,  the  depositary 
has  a  special  right  of  property  good  as  against  all  save 
the  real  owner  (90  Pa.,  377).  Either  may  maintain  a 
suit  for  any  damages  to  the  subject  of  the  bailment 
(5  Binn,  457,  and  84  Pa.,  230),  but  recovery  by  one 
will,  of  course,  prevent  the  other  from  recovering. 

DEfosiTOR. — The  depositor  has  a  right  to  expect 
that  the  property  bailed  will  be  returned  to  him  in  good 
order  by  the  depositary,  together  with  all  increase  and 
profit  derived  from  it.    Thus,  if  an  animal  bring  forth 
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young,  or  if  stocks  or  bonds  bear  interest,  he  must 
return  the  young  and  account  for  the  interest.  The 
person  to  whom  the  property  should  be  deHvered  is 
the  person  who  deposited  it,  or  some  person  designated 
by  him.  The  delivery  should  be  made  at  the  same 
place  the  deposit  was  made. 

There  are  four  causes  which  will  excuse  the  depos- 
itary for  failure  to  return  the  thing  deposited.  First, 
where  the  subject  of  the  bailment  is  destroyed  by  acci- 
dent. Second,  Where  it  perishes  by  its  own  inherent 
defects.  Third,  Where  the  loss  is  owing  to  its  perish- 
able nature.  Fourth,  Where  only  the  slight  or  ordi- 
nary negligence  of  the  depositary  caused  the  loss. 

Depositary. — The  depositary  has  three  principal 
rights.  First,  He  is  entitled  to  recover  from  the  depos- 
itor the  value  of  any  actual  expenses  necessarily 
incurred  for  the  proper  care  and  preservation  of  the 
thing  bailed  (4  Watts,  63).  Second,  He  has  a  right 
to  be  informed  of  any  perils  that  may  attach  to  the 
custody  of  the  thing  bailed.  Third,  Since  a  depositum 
is  a  bailment  without  compensation,  the  relation  may 
be  terminated  at  the  will  of  the  depositary  or  at  the 
option  of  the  depositor.  Hence,  if  the  depositary  ten- 
der the  goods  to  the  depositor  and  he  refuse  to  receive 
them  or  take  them  away,  the  former  may  place  them 
off  of  his  premises  and  will  not  be  responsible  for  their 
subsequent  loss  (*  2  E.  D.  Smith,  N.  Y.,  60).  Of 
course,  when  there  is  an  agreement  that  something 
definite  must  be  accomplished — as  when  the  goods  are 
to  be  kept  for  a  fixed  time,  the  relation  must  exist 
until    that    purpose    is    accomplished.     As  a  general 

*This  New  York  authority  is  given  because  it  so  well  illustrates 
the  principle  stated. 
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rule  the  depositary  has  no  right  to  use  the  thing 
deposited,  unless  there  is  an  express  or  implied  consent 
on  the  part  of  the  depositor.  This  consent  will  always 
be  implied  when  use  is  essential  to  the  due  care  and 
preservation  of  the  subject  of  the  bailment.  Thus,  a 
horse  must  be  exercised,  and  a  cow  must  be  milked. 
But  it  would  be  an  abuse  of  trust  for  a  depositary  of 
jewelry  to  wear  it  or  permit  another  to  wear  it  (Jones 
on  Bailm.,  81-2). 

Liabilities  of  the  Parties. 

Depositor. — The  depositor  is  liable  to  third  parties 
on  all  contracts  made  by  the  depositary  in  execution  of 
his  agency  and  within  the  scope  of  his  authority.  Thus, 
if  A  place  a. horse  in  the  custody  of  B  and  it  break  its 
leg,  A  will  be  bound  to  pay  for  the  services  of  a  com- 
petent farrier  hired  by  B  to  care  for  the  horse  (*  64 
Barb.,  N.  Y.,  617). 

The  depositor  is  liable  to  the  depositary  for  dam- 
ages sustained  in  the  execution  of  the  bailment  only 
when  he  negligently  exposed  the  depositary  to  hidden 
danger  without  warning.  Of  course,  if  the  danger  were 
apparent  no  warning  would  be  required. 

Depositary. — It  is  a  general  rule  of  law  that  a 
bailee  who  receives  no  compensation  for  his  services 
is  not  liable  for  mere  non-performance  of  the  bailment, 
but  he  is  liable  for  the  negligent  or  careless  perform- 
ance of  a  bailment  contract  actually  entered  upon  (6 
Binn,  308).  Even  in  the  careless  performance  of  a 
bailment,  the  depositary  is  liable  only  for  gross  negli- 
gence (14  S.  &  R.,  275.   See  also  85  Pa.,  391  and  91). 

*  This  New  York  authority  is  given  because  it  is  a  leading  case  on 
the  principle  stated. 
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Gross  negligence  has  been  defined  as  the  want  of  slight 
diligence — the  omission  of  that  degree  of  care  which 
even  the  most  inattentive  and  thoughtless  men  take  of 
their  own  concerns  (14  S.  &  R.,  275.  See  also  79  Pa., 
106).  When  a  sealed  package  of  value  is  deposited, 
the  depositary  is  required  to  exercise  no  more  care 
than  if  it  were  of  common  value.  But  if  the  depositary- 
be  guilty  of  gross  negligence,  he  will  be  liable  to  the 
full  value  of  the  goods  whether  he  was  aware  of  the 
value  or  not  (*  138  Mass.,  55) — ^unless  there  was  a 
fraudulent  concealment  of  the  contents  and  value  of 
the  package.  Under  this  circumstance,  in  case  of 
gross  negligence,  he  would  not  be  responsible  beyond 
the  value  of  the  box  (*  9  Wend.,  N.  Y.,  85). 

Mandatum — Definition  of  a  Mandatum. 

A  mandatum  or  mandate  is  where  one  undertakes 
without  recompense  to  do  some  act  for  another  in 
respect  to  the  thing  bailed  (Kent  Comm.,  Vol.  2,  page 
568).  Thus,  if  A  delivers  to  B  a  colt  and  B  offers  to 
train  it  for  riding  without  compensation,  a  mandate  is 
created.  It  is  distinguished  from  a  depositum  in  that 
in  the  latter  custody  is  the  principal  object  of  the  parties 
and  service  is  merely  accessorial,  while  in  a  mandatum 
labor  and  service  are  the  principal  objects  and  the  cus- 
tody is  merely  accessorial. 

Essentials. 

Parties. — The  parties  to  a  mandate  are  the  man- 
dator or  employer,  and  the  mandatory,  or  the  person 
who  is  employed.     Their  contractual  capacity  follows 

*  These  New  York  and  Massachusetts  cases  are  cited  because  no 
illustrative  cases  can  be  found  in  Pennsylvania. 
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the  general  rules  given  as  applicable  to  all  bailments 
(page  48). 

Essentials  in  General. — In  general  the  essen- 
tials of  a  mandate  are  similar  to  those  of  a  depositum. 
That  .is,  it  is  governed  by  the  same  principles  of  law. 
The  service  performed  must  be  done  without  com- 
pensation. Delivery  and  acceptance  of  the  thing 
bailed  may  be  made  under  similar  circumstances,  and 
the  rights  and  liabilities  of  the  parties  are  similar. 

Termination    of   Bailments    for    Sole    Benefit    of 
Bailor. 

Bailments  for  the  sole  benefit  of  the  bailor  may  be 
terminated  in  seven  different  ways.  First,  The  bail- 
ment may  be  terminated  by  the  full  performance  of  its 
purpose.  Second,  It  may  be  terminated  by  mutual 
consent.  Third,  The  relation  may  be  ended  at  the 
option  of  either  the  bailor  or  the  bailee,  (i)  unless 
some  special  purpose  is  to  be  accomplished,  the  per- 
formance of  which  has  been  actually  entered  upon,  or 
(2)  unless  the  bailment  is  to  exist  for  a  fixed  time. 
Fourth,  It  may  be  ended  by  the  wrongful  act  of  the 
bailee — as  where  he  wrongfully  disposes  of  the  thing 
bailed  to  a  third  person  (12  Pa.,  229).  Fifth,  The  rela- 
tion will  be  terminated  by  the  death  of  the  bailor.  But 
the  death  of  the  bailee  will  not  terminate  the  relation 
unless  it  require  his  personal  skill  in  its  performance.  If 
the  bailment  is  not  founded  on  considerations  of  per- 
sonal confidence  or  skill  the  relation  is  not  ended  and  the 
bailee's  personal  representatives  are  bound  to  perform 
the  bailment.  Sixth,  The  bankruptcy  of  either  the 
bailor  or  the  bailee  terminates  the  relation.  Seventh, 
A  change  in  the  legal  state  of  either  of  the  parties  will 
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also  terminate  the  relation.  Thus,  if  either  party- 
should  become  insane  or  be  placed  under  legal  guard- 
ianship the  bailment  would  cease  (Hale  on  Bailments, 
pages  "jd  and  TJ^. 

B.— BAILMENTS  FOR  SOLE  BENEFIT  OF  THE  BAILEE. 

There  is  but  one  class  of  bailment  for  the  sole 
benefit  of  the  bailee.  This  is  a  commodatum,  or  gratui- 
tous loan.  A  commodatum  has  been  defined  as  a  gra- 
tuitous loan  for  use  of  a  certain  thing,  which  the  bailee 
must  return. 

Essentials. 

The  essentials  of  a  commodatum  are  similar  to  those 
of  a  depositum  and  will  be  considered  in'  the  same 
order. 

Parties. — The  parties  to  a  gratuitous  loan  are  the 
borrower  and  lender.  They  must  have  such  legal 
capacity  as  is  required  in  all  other  contracts. 

Subject  Matter. — The  thing  loaned  must,  of 
course,  be  personalty.  It  can  not  be  realty.  Nor  can  it 
be  personal  property  which  may  be  consumed  in  its  use, 
as  money  or  wheat. 

Delivery  and  Acceptance. — Delivery  and  accept- 
ance are  essential  to  a  commodatum,  for  the  relation  can 
only  be  created  by  contract,  and  delivery  and  accept- 
ance correspond  to  the  ofifer  and  acceptance  of  an  ordi- 
nary contract. 

No  Compensation. — The  essential  characteristic 
of  bailments  for  the  bailee's  sole  benefit  is  the  absence 
of-intended  compensation  to  the  bailor.  If  the  lender 
is  to  receive  the  least  compensation,  the  bailment 
becomes  one  of  hire  and  the  care  and  diligence  of  the 
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borrower  are  materially  increased.  But  the  borrower 
must  personally  bear  all  the  ordinary  expenses  inci- 
dental to  the  preservation  of  the  property  during  the 
time  of  the  bailment.  Thus,  if  A  loans  a  horse  to  B, 
the  latter  must  bear  all  the  expenses  necessary  to  the 
ordinary  use  of  a  horse — such  as  food,  shelter,  and 
getting  the  horse  shod. 

Rights  of  the  Parties. 

Lender  and  Borrower.^-^As  in  all  bailments  either 
the  lender  (see  5  Binn,  457,  and  3  S.  &  R.,  20),  or 
the  borrower  (see  12  Pa.,  229,  and  78  Pa.,  15),  may 
maintain  an  action  against  a  third  person  for  any 
wrongful  disturbance  of  the  bailment.  But  a  recovery 
by  either  the  lender  or  the  borrower  is  a  bar  to  an 
action  by  the  other. 

Lender. — The  lender  has  three  principal  rights. 
First,  When  the  loan  is  not  to  exist  for  any  fixed 
length  of  time,  the  lender  has  the  right  to.  terminate  it 
within  any  reasonable  time.  Second,  He  has  a  right 
to  expect  that  the  borrower  will  exercise  great  diligence 
in  the  care  of  the  thing  borrowed  (6  Pa.,  417). 
Third,  The  lender  has  also  a  right  to  expect  that  the 
borrower  will  return  the  thing  borrowed  in  proper 
condition  so  soon  as  the  bailment  ceases.  He  must 
also  return  all  the  increments  and  offspring  of  the  sub- 
ject of  the  loan.  If  the  borrower  should  not  return  the 
thing  borrowed  with  increase  he  exposes  himself  to 
damages  for  all  losses  and  injuries  which  may  come 
to  the  thing  bailed,  and  also  to  damages  for  conversion 
(Kent's  Com.,  Vol.  2,  page  575). 

Borrower. — The  borrower  has  two  principal 
rights.    First,  As  in  the  bailments  already  considered, 
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the  borrower  has  a  right  to  be  informed  by  the  lender 
of  any  hidden  faults  in  the  subject  of  the  bailment 
which  would  expose  the  borrower  to  danger.  Second, 
Since  the  bailment  is  a  gratuitous  loan  for  use,  the 
borrower,  of  course,  has  the  right  to  use  the  thing  bailed 
in  a  manner  peculiarly  appropriate  to  it.  Thus,  a 
horse  may  be  driven  or  ridden.  But  the  use  to  which 
the  thing  is  to  be  put  can  not  be  varied  as  the  parties 
see  fit.  Any  departure  from  the  conditions  prescribed 
in  the  use  of  the  thing  bailed  renders  the  borrower 
liable  for  a  tort  (5  Mass.,  104).  Thus,  if  A  lends  B 
his  horse  for  a  month  or  to  go  westward,  and  B  instead 
keeps  the  horse  for  more  than  a  month  or  goes  east- 
ward, B  would  be  liable  for  any  accident  that  might 
happen  after  the  expiration  of  the  month  or  on  the  east- 
ward trip.     (See  subject  of  Torts.) 

Moreover,  unless  there  is  a  special  agreement  to  the 
contrary,  or  unless  a  more  extensive  use  can  be  implied 
from  the  circumstances,  the  use  of  the  subject  of  the 
bailment  is  restricted  to  the  personal  use  of  the  bor- 
rower. Thus,  if  A  lend  B  his  diamonds,  B  will  not 
be  permitted  to  allow  his  wife,  C,  to  wear  them  with- 
out the  consent  of  A. 

Liabilities  of  the  Parties. 

Lender. — As  a  general  rule  the  lender  of  a  thing 
is  not  under  any  obligations  to  a  third  party  during  the 
existence  of  the  bailment.  He  is  liable  to  the  borrower 
only  when  he  has  neglected  to  inform  the  borrower  of 
hidden  faults  in  the  subject  of  the  bailment  and  such 
neglect  has 'resulted  in  damage  to  the  borrower.  But 
there  is  no  liability  if  the  faults  are  apparent  or  known 
to  the  borrower. 
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Borrower.  —  Redelivery  and  Expenses. — ^The 
borrower  is  under  three  principal  obligations.  First, 
As  indicated,  he  must  return  the  subject  of  the  bailment 
to  the  lender  when  the  bailment  ceases.  Second,  He 
must  bear  all  ordinary  expenses  incident  to  the  bail- 
ment, unless  the  expenses  incurred  are  extraordinary, 
as  for  curing  a  horse  of  a  distemper.  In  case  the 
expenses  are  extraordinary  or  unusual,  the  lender  must 
bear  them.  If  the  borrower  has  advanced  such 
expenses,  the  lender  must  reimburse  him.  Third,  The 
borrower  pays  nothing  for  the  use  of  the  thing  bailed. 
Hence,  he  is  bound  to  take  proper  care  of  the  thing 
borrowed. 

Care  and  Diligence. — The  degree  of  care  which 
is  required  of  him  is  great  or  extraordinary  diligence. 
Hence,  he  is  responsible  to  the  lender  for  any  slight 
neglect  in  relation  to  the  thing  loaned  (6  Pa.,  417). 
Moreover,  he  renders  himself  subject  to  the  liability  of 
an  insurer  (page  104)  when  he  departs  from  the  condi- 
tions of  the  loan,  or  when  he  procures  the  loan  through 
a  fraud  upon  the  lender,  or  when  by  agreement  he 
voluntarily  assumes  this  liability. 

Loss  of  Thing  Loaned. — But  the  borrower  is 
not  liable  for  the  loss  of  the  thing  borrowed  when  the 
loss  was  the  result  of  an  inevitable  accident  which 
could  neither  be  foreseen  nor  guarded  against.  Thus, 
if  the  goods  are  lost  by  theft,  fire,  flood  or  frauds  by 
strangers  against  which  the  borrower  could  not  pro- 
tect himself,  the  borrower  will  be  relieved  of  liability. 
But  if  the  imprudence  or  neglect  of  the  borrower  con- 
tributed even  to  a  slight  degree  to  the  loss,  liability 
will  attach.  Thus,  if  A  borrow  jewels  to  wear  to  a 
ball  and  expose  them  to  undue  perils  by  leaving  them 
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in  an  improper  place,  the  loss  will  be  his  own  even 
though  it  occur  by  accident  (Jones  on  Bailm.,  68). 
So,  also,  would  the  loss  be  his  own  if  after  the  ball  he 
went  to  the  theatre  or  to  a  gaming-house  and  the 
jewels  were  lost  or  stolen  (Jones  on  Bailm.,  69).  But 
if  the  jewels  were  used  in  a  suitable  manner,  and  left 
only  in  suitable  places,  the  loss  would  fall  on  the  lender. 

Termination  of  the  Loan. 

In  general,  a  loan  may  be  terminated  in  approxi- 
mately the  same  ways  that  bailments  for  the  sole  benefit 
of  the  bailor  are  terminated  (page  60). 

C— BAILMENTS  FOR  BENEFIT  OF  BOTH  BAILOR  AND 

BAILEE. 

Bailments  for  the  benefit  of  both  bailor  and  bailee 
are  either  (I.)  Pignus  or  pledge,  or  (II.)  Locatio  or 
hiring. 

I.— PIGNUS. 
Definition  of  a  Pignus. 

A  pignus  is  a  pledge  or  pawn  of  personal  property 
to  secure  the  payment  of  a  debt  or  the  performance  of 
an  engagement,  accompanied  by  a  power  of  sale  in  case 
of  default. 

Distinguished  from  Similar  Relations. — A 
pledge  must  be  distinguished  from  the  similar  con- 
tractual relations  of  lien,  chattel  mortgage,  and  sale. 
The  distinction  between  a  pledge  and  a  lien  lies  in  the 
fact  that  in  the  former  the  pledgee  has  the  right  to  sell 
the  article  pledged,  if  the  pledgeor  should  default  in 
payment  of  the  money  advanced — while  in  a  lien,  the 
"bailee  has  no  such  right  to  sell  the  pledged  property. 

S 
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A  pledge  is  distinguished  from  a  chattel  mortgage 
in  that  in  the  case  of  a  pledge  title  remains  in  the 
pledgeor  until  the  expiration  of  the  time  in  which  he 
may  pay  the  debt  and  regain  possession.  While  in  a 
chattel  mortgage  title  to  the  thing  passes  immediately 
to  the  mortgagee,  but  will  be  defeated  by  the  payment 
of  the  debt  by  the  mortgagor.  (Hale  on  Bailments, 
1 06  and  107.)  It  should  be  added  that  where  a  trans- 
action arises  involving  the  question  of  pledge  or  mort- 
gage, the  law  will  favor  the  conclusion  that  the  trans- 
action was  intended  as  a  pledge  and  not  as 
a  mortgage  (38  Pa.,  382).  As  pointed  out  in  a 
preceding  para;graph  (page  47)  the  test  distinction 
between  a  sale  and  a  bailment  lies  in  the  return  or 
non-return  of  the  identical  property  bailed,  and  this  is 
a  question  of  the  intention  of  the  parties.  Thus,  even 
an  absolute  bill  of  sale,  accompanied  by  a  delivery  of 
the  property  may  be  shown  to  be  a  pledge,  if  such  was. 
the  intention  of  the  parties  (*  5  Allen-Mass.,  34).  In. 
general;  where  securities  are  assigned  by  a  debtor  to  a 
creditor  there  is  a  presumption  that  the  transfer  was 
as  security  for  the  debt  and  not  in  payment  of  it  (3  W.. 
&  S.,  276). 

Essentials  of  a  Pignus. 

The  essentials  of  a  pignus  will  be  considered 
in  the  following  order:  (a)  parties,  (b)  subject 
matter,  (c)  delivery  and  acceptance,  (d)  and  debt 
to  be  secured. 

Parties. — The  parties  to  a  pledge  are  the  pledgeor 
and  the  pledgee.  The  pledgeor  is  the  party  who  delivers 

*  This  Massachusetts  case  is  cited  because  it  illustrates  an  extreme: 
application  of  the  principle. 
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the  thing  in  pledge  as  security  for  a  debt.  The  pledgee 
is  the  party  who  receives  the  thing  in  pledge  as  security 
for  a  debt.  The  general  rules  as  to  the  competency  of 
the  parties  in  bailment  contracts  apply  in  the  case  of 
a  pledge.  It  has  been  held  that  a  partner  may  pledge 
firm  property  for  partnership  debts  without  the  con- 
sent of  his  co-partners  (i  Fed.  Rep.,  469)  ;  also  that  a 
corporation  may  pledge  unissued  stock  held  by  it  in 
trust  (2  Fed.  Rep.,  24). 

Subject  Matter. — As  a  general  rule  any  personal 
property,  corporeal  or  incorporeal,  may  be  pledged 
except  the  pay  of  soldiers  (Rev.  St.  U.  S.,  1878,  1291), 
and  pensions  given  by  the  United  States  (Rev.  St.  U. 
S.,  4745).  Thus  goods,  choses  in  action,  patent  rights, 
negotiable  paper  (3  Pa.,  381),  manuscripts,  debts  or 
corporate  stock  (10  S.  &  R.,  412),  may  all  be  pledged. 
Property  which  is  in  potential  existence  may  also  be 
pledged.  That  is,  one  may  pledge  the  future  accretions 
or  increase  of  any  thing  which  he  owns  at  the  time  of 
the  pledge  (64  Pa.,  366).  Thus,  A  may  pledge  the 
crops  which  are  in  the  ground,  or  the  wool  to  be  raised 
from  his  sheep.  Technically,  property  not  in  existence 
or  not  yet  acquired  can  not  be  pledged,  but  contract 
rights  may  be  created  by  which  things  which  have  no 
actual  or  potential  existence  may  become  the  subject  of  • 
pledge  as  soon  as  they  come  into  existence — provided, 
of  course,  that  the  rights  of  third  persons  do  not  inter- 
vene (64  Pa.,  366;  see  also  107  Pa.,  509).  Thus,  a 
brick-maker  may  pledge  bricks  to  be  made  in  the  future 
in  order  to  secure  one  who  has  advanced  money  to 
him.  As  soon  as  the  bricks  are  manufactured  they 
will  become  pledged  under  the  contract.  So,  also,  a 
partner  may  pledge  his  interest  in  a  partnership  not  yet 
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in  existence  (107  Pa.,  590).  The  pledge  will  be 
'  effected  as  soon  as  the  partnership  is  created. 

Delivery  and  Acceptance. — Pledges  can  not  be 
created  by  operation  of  law.  They  arise  only  by  mutual 
agreement  of  the  parties.  Hence,  delivery  and  accept- 
ance of  the  thing  pledged  are  essential  to  the  establish- 
ment of  a  pledge  (107  Pa.,  590).  But  this  delivery 
must  not,  of  necessity,  be  a  personal  delivery  by  the 
pledgeor  to  the  pledgee.  It  may  be  made  by  an  agent 
of  the  pledgeor  (*  24  N.  Y.,  521)  to  an  agent  of  the 
pledgee  (*  29  N.  Y.,  554). 

Constructive  Delivery. — So,  also,  the  delivery  may 
be  constructive  as  well  as  actual  (107  Pa.,  590,  and 
104  Pa.,  559).  Thus,  when  property  of  A  is  in  the 
possession  of  B,  notice  from  A  to  B  that  he  has  pledged 
the  property  to  C  is  as  effective  as  an  actual  delivery. 
So  where  ponderous  goods  are  incapable  of  being 
handed  over  from  one  to  another,  an  effective  delivery 
may  be  made  by  delivery  of  the  key  of  the  building  in 
which  they  are  stored,  or  by  delivery  of  any  other 
indicia  or  evidence  of  property.  (Hale  on  Bailments, 
124.) 

Incorporeal  Property. — As  indicated,  it  is  a  gen- 
eral rule  that  incorporeal  property  may  be  pledged  by 
actual  delivery  of  the  thing  or  by  delivery  of  the  evi- 
dence or  symbol  of  ownership  in  the  thing.  Thus,  a 
negotiable  instrument  may  be  pledged  by  a  simple 
delivery,  without  any  indorsement,  even  though  it  be 
payable  to  order.  So  a  valid  pledge  of  a  non-negotiable 
note  may  be  created  when  transferred  by  delivery  in 
good  faith  and  for  a  valuable  consideration.     The  act 


*  These  New  York  cases  are  cited  because  they  so  clearly  illus- 
trate the  principle  stated. 
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of  September  24,  1866  (P.  L.,  1363),  makes  warehouse 
receipts  and  bills  of  lading  negotiable.  Hence,  a  bill  of 
lading  may  be  pledged  by  a  mere  delivery  without 
indorsement.  So,  also,  the  delivery  of  a  warehouse 
receipt  is  a  sufficient  pledge  of  it,  even  though  it  be 
made  out  to  bearer  and  be  not  indorsed. 

Corporate  Stock. — But  the  stock  of  an  incorpo- 
rated company  can  not  be  pledged  by  the  mere  hand- 
ing over  of  the  certificate.  In  addition  to  the 
handing  over,  there  must  be  a  transfer  on  the  books 
of  the  company  (85  Pa.,  84),  or  a  power  of  attorney 
authorizing  such  a  transfer  (97  Pa.,  153  and  see  50  Pa., 
67),  or  some  contract  in  writing  by  which  the  holder 
may  compel  the  recording  of  a  transfer  when  desired. 

The  usual  method  pursued  in  pledging  the  stock 
of  a  corporation — as  bank,  railroad,  or  insurance — is 
by  delivering  to  the  pledgee  at  the  same  time  the  cer- 
tificate of  stock  is  delivered  a  power  of  attorney  which 
authorizes  the  transfer  of  the  stock  on  the  books  of  the 
company.  Such  transfer  to  a  bona  iide  holder  for 
value  is  good  against  everybody  but  the  corporation 
(3  Binn.,  394  and  59  Pa.,  400). 

Agreements  to  Deliver. — As  indicated,  there 
may  be  an  agreement  to  deliver  property  in  pledge. 
But  this  agreement  gives  no  rights  to  either  pledgeor 
or  pledgee  as  against  third  pei'sons.  It  can  not  prevent 
the  rights  of  third  persons  from  subsequently  attach- 
ing to  the  thing  pledged  (12  Fed.  Rep.,  686).  In  other 
words,  the  agreement  may  give  the  intended  pledgee  a 
right  to  enforce  delivery,  but  this  right  can  not  be 
exercised  to  the  detriment  of  third  persons. 

Security  for  Debt. — The  purpose  of  a  pledge  is 
to  secure  a  debt.    Hence,  there  can  be  no  pledge  unless 
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there  is  a  debt  to  be  secured.  This  debt  may  be  either 
that  of  the  pledgeor  or  of  some  person  else.  It  may  be 
either  a  past  or  a  future  debt  (89  Pa.,  54).  The  thing 
pledged  may  secure  one  or  many  debts,  but  the  pledgee 
can  not,  without  agreement,  hold  for  one  debt  property 
pledged  as  security  for  another  debt.  (89  Pa.,  54. 
See  also  12  Mass.,  300,  and  i  Pick  Mass.,  389.) 

The  pledge  may  also  be  made  a  continuing  security 
which  will  apply  to  any  future  transactions  between  the 
parties  (*  83  N.  Y.,  338,  and  89  Pa.,  54). 

Unless  the  parties  agree  otherwise,  when  a  thing 
is  pledged  it  is  as  security  for  the  whole  and  every  part 
of  the  debt.  Hence,  part  payment  of  the  debt  will  not 
destroy  the  pledge  as  security  for  the  residue. 

Rights  of  the  Parties. 

Pledgeor  and  Pledgee. — Either  the  pledgeor  or 
the  pledgee  can  maintain  an  action  against  third  parties 
for  any  damage  or  injury  that  may  be  done  the  subject 
of  the  pledge.  Recovery  by  either  will  bar  an  action  by 
the  other  (5  Binn.,  457). 

Pledgeor. — Assignment. — ^The  pledgeor  has  two 
principal  rights.  First,  He  has  the  right  to  assign  his 
interest  in  the  pledged  property  as  freely  as  if  it  were 
not  pledged.  But  the  assignee  takes  the  property  sub- 
ject, of  course,  to  the  rights  of  the  pledgee,  and  may 
even  become  liable  for  the  debt  secured. 

Redemption. — Second,  The  pledgeor  has  a  right 
to  redeem  the  pledged  property  by  payment  of  the  debt 
secured  (57  Pa.,  474)  at  any  time  before  a  sale  by 
foreclosure.     It  is  against  public  policy  to  insert  in 


*  This  is  a  leading  case  upon  this  principle  and  is  therefore  cited 
in  the  absence  of  a  suitable  Pennsylvania  case. 
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the  original  contract  a  clause  stating  that  the  pledge 
shall  be  irredeemable  if  the  terms  of  the  contract  are 
not  strictly  fulfilled.  But  it  has  been  held  that  the 
pledgeor's  right  to  redeem  may  be  released  by  a  subse- 
quent contract. 

Pledgee. — ^The  pledgee  has  two  distinct  classes  of 
rights.  I.  He  has  certain  rights  before  default  of  the 
pledgeor.  II.  He  has  additional  rights  after  default  of 
the  pledgeor. 

Rights  Before  Default. — Possession. — The 
pledgee  has  seven  principal  rights  before  default.  First, 
The  pledgee  acquires  such  a  special  property  in  the 
thing  pledged  as  to  give  him  a  right  of  possession 
good  as  against  the  w^orld  (17  Pa.,  416).  Upon 
the  death  of  the  pledgee  this  right,  in  the  absence 
of  any  other  disposition,  passes  to  his  personal 
representatives. 

Profits. — Second,  A  pledgee  has  the  right  to  hold 
the  profits  and  natural  increase  of  the  thing  pledged 
(*2  Ld.Raym.,909,and  i  Penny,  454,  and  i  P.  and  W., 
166).  But  he  holds  this  increase  in  trust  for  two  pur- 
poses— (a)  to  pay  the  debt  due  himself,  (b)  and  to 
restore  the  residue  to  the  pledgeor.  Thus,  if  sheep  are 
pledged,  the  pledgee  must  account  for  the  wool  sold 
and  the  young  born. 

Vote. — Third,  The  pledgee  has  not  only  the 
right  to  collect  and  account  for  dividends  on  stock 
and  interest  coupons  on  bonds,  but  he  also  has  the  right 
to  vote  such  stock  if  it  stands  in  his  name  on  the  books 
of  the  company  (41  Pa.,  54  and  7  Cow.,  N.  Y.,  402). 
If  the  stock  does  not  stand  in  the  pledgee's  name,  but  in 


*The  English  case  of  Coggs  vs.  Bernard  is  cited  because  it  is  the 
leading  case  on  this  principle. 
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the  name  of  the  pledgeor,  the  latter  has  the  right  to  votef 
(*7Cow.,  N.  Y.,  402). 

Reimbursement. — Fourth,  The  pledgee  has  the  right 
to  be  reimbursed  for  necessary  expenses  incurred  in 
keeping  and  caring  for  the  pledged  property.  Thus,  the 
pledgee  is  entitled  to  reimbursement  for  premiums  paid 
on  an  insurance  policy  or  for  any  assessments  on  stock 
which  he  has  been  compelled  to  pay.  Moreover,  a  pledgee 
of  stock  is  liable  thereon  for  unpaid  subscriptions  if  the 
stock  has  been  transferred  directly  to  him  and  the  trans- 
fer is  registered  on  the  books  of  the  corporation  (98 
Pa.,  505), — or,  it  seems,  if  after  such  transfer,  the 
pledgee  in  turn  transfers  the  stock  to  an  irresponsible 
third  person  (fgg  U.  S.,  628).  But  the  pledgee  of 
sto,:k  is  not  liable  for  unpaid  subscriptions  if  his  name 
is  not  registered  as  owner  on  the  books  of  the  com- 
pany. 

Assignment. — Fifth,  The  pledgee  may  assign  all 
of  his  interest  in  the  subject  of  the  pledge  (4  Watts, 
414,  and  73  Pa.,  153),  or  he  may  sub-pledge  it  to  secure 
payment  of  a  debt  of  his  own.  (See  Act  May  25,  1878, 
P.  L.,  155,  and  also  Act  June  10,  1881,  P.  L.,  107.) 

Use. — Sixth,  The  pledgee  may  use  the  thing 
pledged,  provided  it  be  not  the  worse  for  the  use.  But 
though  it  be  not  the  worse  for  it,  he  uses  the  thing 
pledged  at  his  peril — ^that  is,  he  is  answerable  for  dam- 
age occasioned  by  his  use  of  it  (4  Watts,  414). 

Title  Acquired. — Seventh,  The  general  rule  is 
that  the  pledgee  acquires  a  title  similar  to  that  which 


*  In  the  absence  of  an  illustrative  Pennsylvania  case  this  leading 
New  York  authority  is  cited. 

t  This  leading  authority  is  cited  in  the  absence  of  a  Pennsylvania 
case  on  the  principle. 
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the  pledgeor  has  and  no  greater  (22  Pa.,  471).  His 
title  is  good  or  defective  as  the  pledgeor's  title  is  good 
or  defective,  But  there  are  two  exceptions  to  this 
rule:  (a)  Where  a  person  takes  negotiable  paper 
before  maturity  and  advances  money  at  the  time  upon 
the  credit  of  such  paper,  he  is  a  bona  Me  holder  for 
value  and  has  an  original  and  paramount  right  of 
action  against  the  previous  parties  (10  Watts,  202; 
see  also  12  Pa.,  235).  Thus,  if  A  should  give  a 
promissory  note  payable  to  bearer  for  one  hundred 
dollars,  and  C  should  advance  fifty  dollars  on  it  to  B, 
who  stole  it  from  X,  the  real  owner,  and  take  the  note 
as  collateral  security,  C  would  have  a  right  of  action 
against  A  on  the  note. 

Since  this  rule  does  not  apply  in  the  case  of  non- 
negotiable  instruments — the  pledgee  of  which  acquires 
only  the  rights  of  the  pledgeor  and  takes  the  pledge 
subject  to  all  the  equities  which  existed  against  the 
pledgeor — it  becomes  a  question  of  importance  what  the 
law  in  this  connection  regards  as  a  negotiable  instru- 
ment. Besides  checks,  promissory  notes  and  drafts 
(Act  April,  1849,  P-  L.,  427),  warehouse  receipts  and 
bills  of  lading  are  also  made  negotiable  (Act  Septem- 
ber 24,  1866,  P.  L.,  1363).  But  certificates  of  stock 
in  a  corporation  are  not  regarded  as  negotiable  instru- 
ments (12  Phila.,  397  and  85  Pa.,  84).  Hence,  if  A 
pledge  stock  certificates  which  have  been  stolen  or 
obtained  by  fraud  from  B,  the  pledge  will  be  invalid, 
and  B  will  have  the  right  to  recover  the  pledged  stock. 
Neither  a  mint  certificate  (i  Phila.,  529)  nor  an  order 
to  pay  the  proceeds  of  sales  ( i  Miles,  3 1 )  is  negotiable. 

(b)  The  second  exception  to  the  general  rule  that 
a  pledgee  acquires  only  the  title  of  the  pledgeor  and  no 


74  PRINCIPLES    OF    PENNSYLVANIA    LAW 

greater,  is  where  the  pledgeor  has  been  clothed  by  the 
owner  with  the  indicia  or  evidence  of  ownership  (73 
Pa.,  153).  Under  this  circumstance  as  in  the  case 
of  negotiable  instruments,  the  pledgee  would  take  the 
subject  of  the  pledge  free  from  the  claims  of  the  real 
owner  (92  Pa.,  376). 

RiGiiTS  After  Default. — To  Sue. — The  pledgee 
after  default  of  payment  by  the  pledgeor  has  two  dis- 
tinct remedies  for  the  protection  and  enforcement  of 
his  rights.  First,  Unless  there  is  some  agreement  to 
the  contrary,  a  creditor  is  not  compelled  to  look  exclu- 
sively to  the  thing  pledged  as  security  for  repayment. 
He  may  look  to  the  general  credit  of  the  debtor. 
Hence,  he  may  sue  the  debtor  and  recover  a  judgment 
against  him  for  the  amount  of  the  debt  (98  Pa.,  80). 
But  where  the  pledgee  sues  on  the  pledge  debt,  he  must 
either  produce  the  thing  pledged  or  account  for  it  at 
the  trial  (98  Pa.,  80).  If  the  pledgee  has  converted 
the  pledge  into  money,  the  value  of  the  pledge  may  be 
set  off  against  the  claim  of  the  pledgee  (98  Pa.,  80). 

To  Sell. — Second,  The  second  remedy  is  for  the 
pledgee  to  sell  the  goods  pledged.  The  Act  of  January 
19,  1856  (Bright.  Purd.,  1652),  states  when  pledged 
goods  may  be  sold.  It  provides  that  no  dry  goods  or 
clothing  of  any  kind  can  be  sold  unless  it  shall  have 
remained  in  the  possession  of  the  pledgee  for  a  period 
of  four  months.  All  other  articles  must  remain  in  his 
possession  for  a  period  of  six  months.  Ten  days'  notice 
of  the  time  and  place  of  the  sale  must  also 
be  given  in  two  newspapers.  The  sale  must 
be  public  and  the  thing  pledged  must  be  sold  to 
the  highest  bidder.  If  there  is  any  surplus  money 
after   all   expenses  have  been   deducted,   it   must  be 
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turned  over  to  the  person  who  would  have  been  entitled 
to  redeem  the  pledge. 

Liabilities  of  the  Parties. 

Pledgeor. — The  pledgeor  has  four  principal  liabili- 
ties. First,  It  is  a  general  principle  of  law  that  a 
pledgeor  impliedly  warrants  his  title  as  an  absolute 
owner  by  delivering  property  in  pledge  (40  Pa.,  446). 
Hence,  he  is  liable  to  the  pledgee  for  any  amount  of 
money  which  the  pledgee  must  pay  to  perfect  his  title. 

Second,  The  interest  of  the  pledgeor  is  liable  to 
seizure  and  sale  on  execution  for  his  debts — rsubject,  of 
course,  to  the  rights  and  interests  of  the  pawnee  (95 
Pa.,  432).  Third,  The  pledgeor  is  liable  to  forfeit  the 
subject  of  the  pledge  if  he  should  default  in  comply- 
ing with  any  of  his  engagements  made  with  the  pledgee. 

Fourth,  As  indicated  the  pledgeor  is  liable  for  all 
expenses  contracted  by  the  pledgee  in  the  custody  and 
care  of  the  thing  bailed.     (Page  72.) 

Pledgee. — There  are  two  principal  obligations 
which  rest  upon  the  pledgee.  First,  A  pledge  is  for 
mutual  benefit,  and  the  law  requires  that  the  pledgee 
should  use  ordinary  diligence  in  the  care  of  the  thing 
pledged.  Hence,  he  is  liable  for  ordinary  neglect  in 
keeping  the  pledged  property  (46  Pa.,  504). 

What  constitutes  ordinary  care  is  to  be  determined 
by  the  nature  and  value  of  the  property,  the  relation 
of  the  parties,  and  all  other  attending  circumstances. 
Thus,  the  pledgee  of  a  negotiable  note  is  required  to 
use  a  different  kind  of  diligence  from  that  required  of 
-one  holding  wheat  or  other  merchandise  (8  Watts, 
192  ) .  In  general,  it  is  held  that  a  pledgee  who  neglects 
to  collect  a  negotiable  note  when  due  and  delays  till 
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the  parties  liable  become  insolvent,  is  guilty  of  negli- 
gence and  liable  for  such  neglect  (21  Pa.,  237). 

Second,  When  the  subject  of  the  pledge  is 
redeemed,  the  pledgee  must  redeliver  to  the  pledgeor 
the  identical  property  pledged  (5  Binn.,  457),  together 
with  all  its  increase  and  profits.  There  is  one  excep- 
tion to  this  general  rule.  The  identical  certificates  of 
stock  in  incorporated  companies  need  not  be  returned 
(5  Pa.,  41).  If  the  pledgee  is  unable  to  return  the 
identical  thing  pledged,  the  pledgeor  may  regard  the 
pledge  terminated.  In  which  case,  he  may  offer  to  pay 
his  debt  and  demand  the  thing  pledged  or  he  may  sue 
for  damages  (164  Pa.,  95). 

Termination  of  the  Pledge, 

There  are  five  ways  in  which  a  pledge  may  be  ter- 
minated. First,  The  subject  of  the  pledge  may  be 
redelivered  to  pledgeor.  Second,  The  debt  secured  by 
the  pledge  may  be  paid.  Third,  If  the  pledgee  refuse 
to  deliver  the  property  upon  the  proper  tender  of  the 
debt  due,  the  pledge  will  be  terminated  (113  Pa.,  417). 
Fourth,  A  sale  of  the  pledged  property  will,  of  course, 
terminate  the  pledge  (page  74).  Fifth,  As  indicated,  ■ 
a  conversion  of  the  goods  pledged  by  the  pledgee  may, 
at  the  option  of  the  pledgeor,  terminate  the  pledge 
(164  Pa.,  95). 

II.— LOCATIO. 

Definition  of  a  Locatio. 

A  locatio  or  hiring  is  a  bailment  in  which  com- 
pensation is  to  be  given  for  the  use  or  custody  of  a 
thing,  or  for  labor  and  services  about  it. 
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Essentials  of  a  Locatio. 

In  addition  to  the  essentials  of  all  bailments, 
a  contract  of  hiring  must  have  the  element  of  com- 
pensation for  the  hire. 

Parties. — The  parties  to  a  locatio  are  the  letter  and 
hirer.  The  former  is  the  person  who  transfers  the  use 
of  the  thing  to  another.  The  latter  is  the  person  who 
uses  or  performs  some  labor  about  the  subject  of  the 
bailment.  The  general  rules  of  competency  already 
given  apply  in  the  case  of  contracts  of  hiring. 

Subject  Matter. — The  subject  matter  of  the  hir- 
ing, of  course,  must  be  personal  property.  This  per- 
sonal property  must  be  in  existence,  for  the  contract 
becomes  a  nullity  if  the  thing  intended  to  be  hired  has 
never  existed  or  has  ceased  to  exist.  Moreover,  the 
thing  in  existence  should  be  capable  of  being  hired. 

Delivery  and  Acceptance. — There  can  be  no 
hiring  unless  "there  is  a  delivery  of  the  thing  hired  and 
also  an  acceptance  of  it.  Until  the  contract  is  con- 
summated by  delivery  and  acceptance,  there  is  only  a 
right  to  a  bailment.  This  delivery  and  acceptance  may 
be  either  actual  or  constructive,  and  may  be  through 
the  medium  of  agents. 

Compensation  for  Hire. — It  is  essential  to  a  con- 
tract of  hire  that  there  be  a  compensation  fixed  for 
such  hire,  otherwise  the  bailment  becomes  a  mere 
gratuitous  loan.  The  compensation  must  not  be  ex- 
pressly agreed  on.  It  may  be  tacitly  implied.  Thus, 
if  labor  is  to  be  performed  by  a  mechanic  and  no 
express  price  is  agreed  on,  then  a  reasonable  price  must 
be  paid  him.  What  is  reasonable  is  usually  ascertained 
by  taking  as  a  measure  the  customary  price  for  the  like 
service  at  the  place  where  the  contract  takes  efifect. 
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KINDS  OF  CONTRACTS  FOR  HIRE. 

There  are  five  principal  kinds  of  contracts  for  hire — 
(a)  Hire  of  Things;  (b)  Hire  of  Labor;  (c)  Hire  of 
Custody;  (d)  Hire  of  Carriage  of  Goods;  (e)  Hire 
of  Carriage  of  Passengers. 

Hire  of  Things. 

Essentials. — The  essentials  of  a  contract  of  hire 
of  things  for  use  differ  in  no  way  from  the  essentials 
just  given  as  applicable  to  all  contracts  for  hire.  Hence, 
the  rights  and  liabilities  of  the  parties  and  the  termina- 
tion of  the  relation  are  the  only  elements  which  should 
be  given  separate  consideration. 

Rights  of  the  Parties — Letter  and  Hirer. — 
Either  the  letter  or  the  hirer  may  maintain  an  action 
against  a  third  person  for  any  injury  to  or  jnterference 
with  the  property  pledged.  As  in  all  other  bailments, 
a  recovery  by  one  will  bar  a  recovery  by  the  other 
(4  Phila.,  24),. 

Letter. — As  in  all  bailments  the  letter  for  hire 
retains  a  general  property  in  the  thing  hired.  He 
still  remains  the  owner  of  the  chattel.  He  has  also 
an  absolute  property  in  the  price  paid  by  the  hirer  as 
compensation. 

Hirer. — The  hirer  has  three  principal  rights.  First, 
He  has  a  special  property  in  the  thing  hired  during 
the  continuance  of  the  contract  and  for  the  purposes 
expressed  or  implied  by  it.  Second,  Except  when  a 
personal  confidence  is  reposed  in  the  hirer  he  has  a 
right  to  assign  his  interest  in  the  thing  hired.  Third, 
The  hirer  has  also  the  exclusive  right  to  the  use  of  the 
thing  during  the  time  of  the  bailment.     No  person. 
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not  even  a  creditor  of  the  owner  or  the  owner  himself, 
has  a  right  to  disturb  him  in  such  use.  If,  during  the 
time  of  the  hiring,  the  thing  should  be  redelivered  to 
the  owner  temporarily,  he  is  bound  to  deliver  it  again 
to  the  hirer  (Hale  on  Bailments,  194-200). 

Liabilities  of  the  Parties — Letter. — There  are 
four  principal  liabilities  which  may  attach  to  the  letter 
of  a  thing  in  hire:  First,  The  letter  impliedly  war- 
rants that  his  title  is  sufficient  to  make  the  bailment  and 
to  give  the  hirer  quiet  possession  of  the  subject  of  the 
hire.  Hence,  the  letter  is  liable  to  the  hirer  for  any 
damage  suffered  in  consequence  of  the  assertion  or 
acceptation  of  a  third  person's  legal  claims  to  the  sub- 
ject of  the  bailment  (40  Pa.,  446).  Second,  As  in 
other  bailments,  the  letter  of  things  must  not  expose 
the  hirer  to  danger  through  defects  in  the  thing  hired. 
He  is  liable  for  any  damage  resulting  from  such  defects, 
provided  that  no  notice  was  given  and  the  defects  were 
known  to  him  or  would  have  become  known  if  he  had 
exercised  due  diligence. 

Third,  Provided  there  was  no  neglect  of  the  hirer, 
the  letter  must  bear  any  extraordinary  expense — as  the 
unforeseen  sickness  of  a  horse — which  permanently 
enhances  the  value  of  the  property  or  preserves  it  from 
loss.  Fourth,  The  letter  impliedly  warrants  that  the 
hirer  shall  have  quiet  possession  of  the  thing  hired. 
Hence,  he  is  bound  to  refrain  from  any  interference 
in  the  use  of  the  subject  of  the  hire,  and  is  liable  to- the 
hirer  for  any  damage  that  may  result  from  any  obstruc- 
tion in  the  use.  Nor  has  he  any  right  to  do  anything 
which  will  deprive  the  hirer  of  the  thing  during  the 
time  for  which  it  is  hired.     (Story  on  Bailments,  384- 

391  •) 
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Hirer. — Six  principal  obligations  rest  on  the  hirer. 
First,  He  must  exercise  ordinary  diligence  in  the  care 
of  the  thing  hired.  Hence,  he  is  liable  to  the  letter  for 
ordinary  negligence.  He  is  also  liable  to  third  parties 
for  any  damage  that  may  come  to  them  which  is  due  to 
his  negligent  use  of  the  thing  hired.  Of  course,  the 
ordinary  diligence  exacted  depends  upon  the  nature 
and  character  of  the  thing  hired.  In  general,  it  may  be 
said  that  the  hirer  is  bound  to  restore  the  thing  hired 
in  as  good  condition  as  he  received  it,  natural  wear  and 
tear  and  inevitable  accident  alone  excepted.  Second, 
The  hirer  impliedly  promisies  that  he  will  use  the  sub- 
ject of  the  hire  in  the  manner  specified  in  the  contract 
of  hire.  Hence,  he  is  liable  to  the  letter  if  he  applies 
it  to  any  other  use  than  that  for  which  it  is  hired  and 
damage  results  from  such  use.  Thus,  a  horse  hired  as 
a  saddle  horse  cannot  be  used  as  a  cart  horse,  or  to 
carry  loads.  But  where  the  hiring  is  general  any  pru- 
dent use  of  the  thing  is  permissible.  Third,  The  hirer 
must  bear  all  the  ordinary  and  incidental  expenses  in 
the  proper  care  of  the  property.  Fourth,  The  hirer  is 
not  only  liable  for  his  own  personal  default  and  negli- 
gence to  the  letter  and  to  third  persons,  but  he  is  also 
liable  for  the  default  and  negligence  of  his  children, 
servants  or  agents  about  the  thing  hired.  Thus,  if  the 
servant  of  the  hirer  carelessly  should  leave  open  the 
stable  door  of  the  hirer  and  the  hired  horse  is  stolen, 
the  hirer  would  be  responsible  for  the  loss.  Fifth, 
As  indicated  in  a  preceding  page,  the  hirer  must  pay 
compensation  for  the  use  of  the  thing  hired.  Sixth, 
The  hirer  must  also  redeliver  the  thing  hired  to  the 
letter -when  the  bailment  has  ceased.  If  he  fail  to 
deliver  it,  or  if  he  deliver  it  to  the  wrong  person,  or  if 
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he  deliver  it  in  an  injured  condition  due  to  his  neglect, 
he  will  be  liable  for  damages  to  the  letter.  (Story  on 
Bailments,  397;  see  9  Watts,  556.) 

Termination  of  the  Contract. — The  contract 
of  hire  of  things  may  be  extinguished  in  four  different 
ways.  First,  It  may  be  terminated  by  the  accomplish- 
ment of  the  object  for  which  the  thing  is  hired.  Second, 
The  loss  or  destruction  of  the  thing  by  an  inevitable 
accident-  will  terminate  the  contract.  Third,  The 
parties  may  voluntarily  dissolve  the  relation.  Fourth, 
The  mere  operation  of  law,  as  where  the  hirer  becomes 
proprietor  of  the  thing  hired,  will  terminate  the  relation. 

Hire  of  Labor. 

Definition  and  Essentials. — ^A  bailment  for  the 
hire  of  labor  is  where  one  furnishes  material  to  another 
who  is  to  perform  work  and  services  upon  it  for  com- 
pensation. The  parties  to  the  contract  of  hire  of  labor 
are  the  employer  and  workman.  The  former  delivers 
the  thing  upon  which  the  labor  is  to  be  rendered.  The 
latter  receives  the  thing  and  performs  the  labor.  The 
elements  that  enter  into  a  contract  of  hire  of  labor  are 
similar  to  those  essential  to  a  contract  of  hire  of  things, 
except  that  work  to  be  done  is  substituted  for  the 
thing  in  existence.  In  short,  there  must  be  (a)  work 
to  be  done;  (b)  this  work  must  be  done  for  a  com- 
pensation; (c)  and  there  must  be  a  lawful  contract 
between  the  parties. 

Rights  of  the  Parties — Employer 'and  Work- 
man.— Either  employer  or  employee  may  maintain  an 
action  against  third  parties  for  any  injury  to  the  thing 
bailed,  but  recovery  by  one  will  bar  an  action  by  the 

other. 
6 
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Employer. — The  employer  not  only  remains  owner 
of  the  thing  delivered  to  the  workman,  but  he  has  alsa 
a  right  of  property  in  any  materials  which  the  work- 
man may  use  in  repairing  the  thing  bailed. 

Workman. — Special  Property. — The  workman: 
has  three  principal  rights.  First,  He  has  a  special 
property  in  the  thing  bailed  which  is  good  as  against 
all  save  the  real  owner.  This  right  of  property  is  good 
even  against  the  employer  pending  the  accomplishment 
of  the  bailment  purpose  (i  Phila.,  5671;  i  Browne, 
43  ) .  Thus,  if  A  gave  to  B  yarn  to  be  woven  into  cloth, 
neither  A  nor  any  person  else  could  take  the  yarn  from 
B  until  it  was  woven  into  the  cloth.  Moreover  the  special 
property  of  the  workman  is  such  as  to  give  him  an  insur- 
able interest  in  the  subject  of  the  bailment.  Thus,  if  A  is. 
engaged  in  the  building  or  repairing  of  a  boat,  he  has- 
the  right,  as  a  matter  of  protection  to  himself,  to  insure 
such  boat  against  loss  by  its  destruction.  But  when  the 
loss  occurs,  he  can  recover  only  for  the  loss  which  he 
personally  has  sustained.  Of  course,  he  may  recover 
any  excess  over  his  own  interest,  but  he  must  hold  it 
in  trust  for  the  employer  (9  Pa.,  198).  It  should  be 
added  that  in  case  the  boat  should  burn  and  there  be  no- 
insurance,  the  employer  would  suffer  a  personal  loss^ 
for  all  the  materials  which  the  workman  might  have 
placed  in  the  thing  at  the  latter's  expense. 

Compensation. — Second,  The  workman  has  a 
right  to  expect  and  receive  compensation  for  his 
labor.  There  is  no  question  about  this  right  when  the 
work  is  fully  performed,  but  questions  often  arise 
where  there  is  but  part  performance.  The  workman's- 
right  to  recover  compensation  in  case  of  part  per- 
formance of  his  work  depends  upon  the  nature  of  the 
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contract  into  which  he  has  entered,  and  the  circum- 
stances of  each  case.    These  three  rules  may  be  given : 

(a)  Where  the  thing  is  not  completed  and  perishes 
through  no  fault  of  either,  the  workman  is  entitled  not 
only  to  compensation,  but  also  for  materials  furnished ; 

(b)  So,  also,  when  the  work  is  entirely  completed  and 
the  thing  is  destroyed  before  delivery,  without  fault 
on  either  party,  the  workman  might  recover  full  com- 
pensation; (c)  But  if  there  is  an  agreement  that  the 
work  must  be  done  as  a  whole,  for  a  stipulated  price 
payable  on  completion  of  the  job,  and  the  thing  perish 
before  delivery  without  fault  by  either  party,  then  the 
workman  can  not  recover  compensation  for  his  labor 
(Hale  on  Bailments,  217). 

Lien. — Third,  As  a  general  rule  every  bailee  for 
hire  who  performs  labor  or  services  about  the  thing 
bailed  has  a  lien  on  such  thing  to  secure  his  reasonable 
charges  (86  Pa.,  486;  95  Pa.,  345,  and  156  Pa.,  353). 
This  includes  mechanics,  tradesmen  and  laborers 
(2  Kent,  635),  also  warehousemen  (7  W.  &  S.,  466), 
commission  merchants,  factors,  and  all  common  car- 
riers (Act  December  14,  1863,  P.  L.,  1127)  ;  also 
agistors  and  livery-stable  keepers  (Act  April  7,  1807, 
4  Sm.,  403). 

Liabilities  of  Parties  —  Employer.  —  The 
employer  has  six  principal  liabilities.  He  is  liable  to 
the  same  extent  and  under  similar  circumstances  as  in 
a  contract  for  the  hire  of  things  for  a  breach  of  (i) 
warranty  of  title  and  for  any  (2)  latent  defects  in  the 
thing  bailed  that  result  in  damage  to  the  workman. 
(3)  As  outlined  in  a  preceding  paragraph,  he  is  liable 
to  the  workman  for  a  reasonable  compensation  for  the 
services  rendered  (page  82).     (4)  In  addition  to  this 
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compensation,  he  must  pay  for  all  proper  materials 
necessary  for  the  repair  of  the  thing  bailed.  (5)  As 
in  the  hire  of  things,  the  employer  must  bear  all 
extraordinary  expenses  incurred  in  an  unforeseen  and 
extreme  emergency.  (6)  The  employer  must  also 
accept  the  goods  when  redelivered  to  him  or  forfeit  his 
right  to  them  to  the  extent  of  the  lien  which  the  work- 
man has  upon  them  for  his  labor  or  services. 

Workman. — To  do  the  Work. — There  are  four 
principal  obligations  on  the  workman.  First,  He  must 
do  the  work  for  which  he  was  employed.  But  in  all 
cases,  except  where  personal  skill  or  talent  is  required, 
or  may  be  presumed  to  be  contracted  for,  the  work- 
man may  either  do  the  work  himself  or  have  it  done 
by  others  employed  by  him  (156  Pa.,  353).  The  work 
must  not  only  be  done,  but  it  must  be  done  well.  If 
it  be  done  unskilfully  or  with  bad  materials  the  con- 
tracting workman  will  be  liable  for  any  damages  which 
may  result  (i  W.  &  S.,  60).  The  work  must  also  be 
done  at  the  time  agreed  on.  If  it  is  not  finished  within 
the  time,  the  employer  is  entitled  to  damages  for  the 
delay.  Nor  must  the  time  within  which  the  work 
should  be  completed  be  expressly  stipulated.  It  may 
be  inferred  from  the  nature  of  the  contract.  Thus,  if 
A  contracts  to  build  a  convention  hall,  the  reasonable 
inference  is  that  he  agrees  to  have  the  hall  finished  by 
the  time  the  convention  is  to  meet. 

As  has  been  pointed  out  in  a  previous  paragraph, 
a  workman's  right  to  recover  for  part  performance  of 
his  work  depends  upon  the  nature  of  the  contract.  In 
general,  it  may  be  said  that  if  he  works  by  the  day, 
week,  month,  or  any  period  ol  time,  he  will  be  entitled 
to  recover  what  his  work  is  worth,  after  deducting  all 


BAILMENTS    FOR    BENEFIT    OF    BAILOR   AND    BAILEE    8$ 

damages  occasioned  by  his  default.  But  if  the  work 
is  done  under  an  agreement  to  complete  the  work  before 
receiving  compensation,  he  can  recover  nothing  until 
the  work  is  completed,  no  matter  how  close  to  com- 
pletion it  may  approach.  Thus,  A  contracts  to  build  a 
house  for  B  and  agrees  that  he  is  to  receive  no  com- 
pensation until  the  house  is  finished.  If  A  should  build 
the  house  so  far  as  to  make  it  tenantable  for  B  he 
could  not  recover  from  B  on  the  contract  until  it  was 
entirely  completed  (82  Pa.,  267;  but  see  8  W.  &  S., 
367)- 

Expenses. — Second,  The  workman  is  liable  for  all 
ordinary  and  incidental  expenses  necessary  to  the 
proper  execution  of  the  bailment.  He  is  presumed  to 
have  fixed  his  compensation  high  enough  to  have 
covered  them. 

Care  and  Diligence. — Third,  Ordinary  diligence 
is  the  measure  of  care  required  of  workmen.  Hence, 
they  are  liable  for  ordinary  neglect  (85  Pa.,  391). 
What  constitutes  ordinary  care  is,  of  course,  a  question 
to  be  determined  by  the  circumstances  of  each  case. 
The  care  in  repairing  a  watch  is  quite  different  from 
that  required  in  raising  a  marble  pillar.  In  general, 
where  any  skill  is  required  in  an  undertaking,  the  work- 
man will  be  presumed  to  have  contracted  to  use,  in  addi- 
tion to  ordinary  care,  sufficient  skill  to  perform  well  the 
undertaking.  If  he  does  not  have  the  proper  skill,  or 
if  he  fails  to  use  it,  he  is  liable  to  damages  to  the  same 
extent  as  if  he  were  negligent  in  the  care  of  the  thing 
bailed  (i  W.  &  S.,  60). 

Redelivery. — Fourth,  At  the  termination  of  the 
hiring  the  property  must  be  redelivered  to  the 
employer  or  delivered  over  to  some  third  party  desig- 


86  PRINCIPLES    OF    PENNSYLVANIA    LAW 

nated  by  him.     The  principles  governing  redelivery 
have  already  been  outlined. 

Termination  of  Contract. — The  contract  for 
the  hire  of  labor  or  services  may  be  terminated  in  ways 
similar  to  those  outlined  in  the  case  of  hire  of  things 
(pageSi). 

Hire  of  Custody. 

Definition  and  Kinds  of  Hire  of  Custody. — A 
contract  of  hire  of  custody  is  where  one  gives  another 
compensation  for  the  care  and  keeping  of  the  thing 
bailed.  It  differs  from  a  depositum  in  that  a  compensa- 
tion is  given  for  the  care  bestowed. 

There  are  six  principal  kinds  of  contracts  for  hire 
of  custody:  (i)  Warehousemen;  (2)  Forwarding 
Merchants;  (3)  Wharfinger;  (4)  Safe-deposit;  (5) 
Agistors  and  Livery-stable  Keepers  and  (6)  Factors. 

Warehousemen. — Definition  and  Liabilities  of 
a  Warehouseman. — A  warehouseman  is  a  person 
who  receives  for  compensation  goods  and  merchandise 
to  be  stored  in  his  warehouse.  Warehousemen  are 
bound  to  use  ordinary  care  and  diligence  in  preserving 
the  goods  placed  in  their  custody.  Hence,  they  are 
liable  only  for  want  of  such  diligence  and  care  (32  Pa., 
III).  In  determining  what  is  ordinary  care,  it  has 
been  stated  as  a  general  rule  of  law  that  whatever  a 
.diligent  man  would  deem  necessary,  under  any  given 
circumstances,  for  the  preservation  of  his  own  prop- 
erty must  be  done  by  the  individual,  or  corporation, 
or  city  that  undertakes  for  hire  the  preservation  of 
property  for  the  public  (118  Pa.,  490). 

A  warehouseman  is  not  liable  for  losses  occasioned 
by  accidental  fires,  unless  he  agreed  to  store  the  goods 
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in  a  fire-proof  building,  or  was  negligent  in  removing 
±hera.  Nor  is  the  warehouseman  liable  for  losses 
caused  by  rats,  if  he  has  constantly  in  the  building  a 
terrier  dog  or  a  cat,  and  is  in  no  way  negligent.  Nor 
is  he  liable  for  thefts,  unless  they  are  occasioned  by  his 
A'Vant  of  ordinary  care. 

Since  the  liabilities  of  a  carrier  and  a  warehouse- 
man are  different,  it  is  often  an  important  question  to 
•determine  where  the  liability  of  a  carrier  ends  and  that 
of  a  warehouseman  begins.  It  has  been  held  that  the 
liability  of  a  warehouseman  begins  as  soon  as  they  have 
been  delivered  to  the  warehouse  and  expressly  or  im- 
pliedly received  by  him  (32  Pa.,  1 1 1 ) .  Thus,  the  liability 
begins  as  soon  as  the  goods  arrive  and  the  crane  of  the 
warehouse  is  applied  to  raise  them  into  the  build- 
ing. 

Confusion  of  Goods. — When  the  warehouseman 
so  commingles  the  goods  bailed  with  his  own  that 
identity  can  n6t  be  traced,  the  inconvenience  of  the 
<;onfusion  is  thrown  upon  him.  When,  however,  the 
owners  have  assented  to  the  commingling,  each  remains 
the  owner  of  his  share  in  the  mass.  If  the  mass  is 
■converted  into  some  other  product — as  wheat  into 
ilour — each  is  entitled  to  his  proportionate  share, 
of  the  product  (117  Pa.,  589). 

Forwarding  Merchants.  — Definition  of  a 
Forwarding  Merchant. — A  forwarding  merchant  is 
a  person  who  for  a  compensation  receives  and  forwards 
^oods.  He  bears  the  expense  of  transportation,  but 
has  no  interest  in  the  vessels  or  wagons  which  trans- 
port the; goods,  and  in  this  he  differs  from  a  common 
carrier.  This  distinction,  as  will  be  seen  in  the  follow- 
ing paragraph,  is  important. 


88  PRINCIPLES    OF    PENNSYLVANIA    LAW 

Liabilities  of  a  Forwarding  Merchant. — The 
liability  of  a  forwarding  merchant  is  similar  to  that  of 
a  warehouseman  or  agent.  He  must  use  ordinary  dili- 
gence in  the  care  of  the  property  and  in  sending  the 
property  by  responsible  persons  (69  Pa.,  394  and 
9  Pa.,  148).    Hence,  he  is  liable  for  ordinary  neglect. 

Since  the  duties  of  a  common  carrier  are  similar  to 
those  of  a  forwarding  merchant,  and  since  the  former 
is  liable  for  a  higher  degree  of  care  and  diligence  than 
the  latter,  it  is  often  a  matter  of  nice  distinction  and 
also  of  importance  to  determine  in  what  capacity  he 
acts  (69  Pa.,  394).  Moreover,  the  forwarder  may  also 
be  the  common  carrier.  His  responsibility  in  case  of 
loss  can  be  determined  only  when  the  character  in  which 
he  acted  is  decided  upon.  Thus,  A  owns  a  warehouse 
and  is  engaged  in  carrying  goods  east  frorri  it  or  west 
to  it.  He  receives  goods  along  the  line  of  his  route 
which  he  carries  as  far  as  his  warehouse,  but  which 
must  be  deposited  in  his  warehouse  over  night  before 
they  can  be  forwarded  over  another  line  west.  During 
the  night  the  goods  are  destroyed  by  an  accidental  fire. 
The  question  is  whether  A  is  a  common  carrier  or  a 
mere  forwarder.  If  he  is  a  common  carrier,  he  must 
pay  the  full  value  of  the  goods — for  only  inevitable 
accident  will  excuse  him.  If  he  is  a  mere  forwarder, 
he  will  be  exonerated  from  all  liability — for  he  is  not 
liable  unless  he  is  guilty  of  ordinary  negligence.  In 
this  case  it  was  held  that  he  was  not  liable  because  his 
duty  as  carrier  had  ceased  and  his  duty  as  warehouse- 
man had  commenced  before  the  loss  (4  Term  Rep., 
581 ) .  A  forwarder  is  also  liable  for  the  negligence  of 
his  agents.  He  is  liable,  moreover,  for  an  inexcusable 
failure  to  follow  specific  instructions  (125  Pa.,  620). 
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Wharfinger. — Definition  and  Liabilities  of  a 
Wharfinger. — A  wharfinger  is  one  who  owns  or  keeps 
a  wharf  for  the  purpose  of  receiving  and  shipping  mer- 
chandise to  or  from  it  for  hire. 

The  liabihties  of  a  wharfinger  are  similar  to  those 
of  a  warehouseman.  He  is  required  to  take  ordinary 
care  of  the  goods  intrusted  to  him,  and  is  responsible 
for  ordinary  neglect  (32  Pa.,  iii).  As  in  the  case  of 
a  forwarder,  he  may  add  to  his  regular  duties  those 
of  a  common  carrier.  In  this  case  he  would,  of  course, 
be  liable  as  an  insurer  of  the  goods  in  his  possession. 
That  is,  he  would  be  liable  in  all  cases  of  loss  except 
those  occasioned  by  inevitable  accident. 

The  responsibility  of  a  wharfinger  begins  when  he 
acquires  and  ends  when  he  ceases  to  have  the  custody 
of  the  goods.  When  he  begins  and  when  he  ceases  to 
have  such  custody  depends  on  the  usages  of  trade  and 
of  business.  In  general,  it  may  be  stated  that  his 
responsibility  begins  when  the  goods  are  delivered  on 
the  wharf,  and  he  has  either  expressly  or  by  implica- 
tion received  them  (38  Pa.,  iii).  When  goods  are 
in  the  wharfinger's  possession  to  be  sent  on  board  of  a 
vessel  for  a  voyage,  as  soon  as  he  delivers  the  posses- 
sion and  the  care  of  them  to  the  proper  officers  of  the 
vessel  he  is  exonerated  from  any  further  responsibil- 
ity— even  though  the  goods  are  not  actually  removed 
(*  10  Gray,  369).  But  delivery  to  one  of  the  crew 
will  not  exonerate  him.  A  wharfinger  has  a  lien 
upon  all  goods  in  his  possession  for  the  balance 
of  his  account.  He  has  also  a  lien  on  a  vessel  for 
wharfage. 


*  This  Massachusetts  authority  is  cited  because  of  the  clear  dis- 
tinction which  it  makes. 
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Safe  Deposit  Companies. — Safe  deposit  com- 
panies rent  safes  or  boxes  in  their  vaults  to  depositors, 
and  engage  to  maintain  guard  over  the  vaults  and  to 
retain  no  right  of  access  to  the  safes  or  boxes  in  them- 
selves. \Vhile  it  has  been  held  in  a  New  York  case  that 
such  companies  are  bailees  for  hired  custody  (*43 
N.  Y.,  554),  yet,  in  effect,  the  contrary  has  been  held  in 
Pennsylvania  when  Judge  Sharswood  held  that  rented 
safes  can  not  be  the  subject  of  attachment  under  the 
Act  of  June  16,  1836  (P.  L.,  767),  which  provides  for 
the  attachment  of  a  debt  due  to  the  defendant,  or  a 
deposit  of  money  made  by  him,  or  goods  or  chattels 
pawned,  pledged  or  demised  (8  Phila.,  91 ).  There  can 
be  no  bailment  unless  there  is  delivery  and  possession 
of  the  thing  bailed.  As  there  is  neither  delivery  to 
nor  possession  in  the  safe  deposit  company,  it  would 
seem  that  they  could  not  be  held  liable  as  bailees  for 
custody  unless  they  had  by  express  contract  consented 
thereto  (85  Pa.,  391). 

Agistors. — Definition  and  Liability  of  Agistors. — 
An  agistor  is  one  who  takes  in  horses  or  other  animals 
to  pasture  at  certain  rates.  He  is  not,  like  an  inn- 
keeper, bound  to  take  all  horses  offered  to  him.  Nor 
is  he  liable  for  any  injury  done  to  such  animals  in 
his  care,  unless  he  has  been  guilty  of  ordinary 
negligence.  This  negligence  may  result  from  lack 
of  skill  or  ignorance,  as  well  as  from  lack  of  care.  An 
agistor  of  cattle  has  no  lien  for  their  keeping,  except 
by  special  agreement.  But  a  livery  man  has  been 
given  this  lien  by  special  act.  (See  Act  of  April  7, 
1807,  4  Sm.,  403.) 

*  This  leading  authority  is  given  so  that  the  Pennsylvania  deci- 
sions may  be  the  better  understood. 
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Factors. — DeHniiion  and  Liability  of  a  Factor. — 
As  has  been  defined,  a  factor  is  an  agent  to  whom  goods 
are  consigned  for  sale.  He  is  bound  to  follow  the  law- 
ful instructions  of  his  bailor  and  must  act  in  good  faith 
in  all  matters.  In  general,  a  factor  is  liable  for  a 
reasonable  exercise  of  skill,  and  for  ordinary  care  and 
•diligence  (120  Pa.,  218).  They  are  not  liable  forany 
Joss  by  theft,  robbery,  fire,  or  other  accident,  unless 
it  is  connected  with  their  own  negligence. 

Inn-keepers. — Deiinition  of  an  Inn-keeper. — An 
inn-keeper  is  one  who  holds  himself  out  to  furnish 
food  and  lodging,  or  lodging  alone  to  transients.  An 
inn-keeper  is  to  be  distinguished  from  (a)  keepers  of 
mere  restaurants  and  eating  houses,  (b)  from  persons 
g-iving  entertainment  only  occasionally,  (c)  from  lodg- 
ing and  boarding  house  keepers,  (d)  and  from  sleeping- 
car  and'  steamship  companies. 

Restaurants  and  Eating  Houses. — While  lodging 
alone  furnished  to  any  transient  person  who  may  apply 
will  constitute  an  inn-keeper,  yet  the  furnishing  of 
food  alone  without  lodging  does  not  make  one  an  inn- 
keeper and  subject  him  to  exceptional  liabilities  as 
such.  Nor  does  the  business  of  an  inn-keeper  carried 
on  in  one  part  of  the  premises  extend  the  liabilities  of 
an  inn-keeper  to  the  whole  premises.  Thus,  it  does 
not  follow  that  because  A  conducts  a  hotel  in  one  part 
of  his  premises  that  the  liabilities  of  an  inn-keeper 
attach  to  him  in  his  management  of  a  restaurant  or 
eating-house  in  the  same  premises.  Keepers  of  restaur- 
ants and  eating  houses  are  liable  to  their  customers  for 
ordinary  neglect  only. 

Occasional  Entertainment. — Occasional  entertain- 
ment, even  of  transients,  will  not  expose  one  to  the 
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liabilities  of  an  inn-keeper.  There  must  be  present 
this  element — the  tavern  keeping  must  to  some  extent 
be  a  regular  business — a  means  of  livelihood.  No  per- 
son should  be  charged  with  the  liabilities  of  an  inn- 
keeper unless  he  has  held  himself  out  to  the  world 
as  such.  Those  who  furnish  only  occasional  enter- 
tainment to  transients  must  exercise  ordinary  care 
and  diligence  in  caring  for  such  transients  and  their 
goods. 

Lodging  and  Boarding  Houses. — Keepers  of  lodg- 
ing and  boarding  houses  are  distinguished  from  inn- 
keepers in  three  particulars.  First,  The  proprietor 
does  not  hold  himself  9ut  to  the  public  as  being  pre- 
pared to  provide  accommodation  for  all  who  may  apply. 
Second,  He  is  not  bound  to  receive  any  person  unless 
he  chooses  to  do  so.  Third,  In  a  boarding  house  the 
guest  is  under  an  express  contract,  at  a  certain  rate  for 
a  certain  period  of  time.  But  in  an  inn  the  guest 
remains  from  day  to  day  upon  an  implied  contract 
(Hale  on  Bailments,  261). 

Lodging  and  boarding  house  keepers  are  liable, 
like  ordinary  bailees  for  hire,  for  ordinary  negligence. 
They  are  not  liable  for  losses  of  the  guests  by  theft  or 
accident  unless  their — ^the  proprietors' — negligence 
contributed  to  such  loss. 

An  establishment  may  be  both  a  boarding  house 
and  an  inn.  It  is  an  inn  in  respect  to  those  transients 
who  remain  from  day  to  day  without  any  express  con- 
tract, while  as  to  those  who  reside  there  from  week  to 
week,  month  to  month,  or  year  to  year  under  special 
contracts,  it  is  a  boarding  house. 

Sleeping-car  and  Steamship  Companies. — Sleeping- 
car  (3  Penny.,  78)  and  steamship  (118  Mass.,  275) 
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companies  do  not  occupy  the  relation  of  inn-keepers 
to  those  who  hire  berths  of  them.  But  they  are,  of 
course,  responsible  for  ordinary  neglect.  It  has  been 
held  that  they  should  keep  a  watch  during  the  night, 
see  to  it  that  no  unauthorized  person  enters  the  car, 
and  take  reasonable  care  to  prevent  thefts  by  the  occu- 
pants (3  Penny.,  78).  If  loss  should  •  occur,  through 
theft  or  accident,  no  recovery  could  be  had  unless  it  be 
shown  that  the  companies'  negligence  contributed  to 
the  loss. 

Guests. — A  guest  is  a  transient  who  patronizes  an 
inn  as  such  and  receives  accommodations  with  the  con- 
sent of  the  inn-keeper  (*  14  Johns,  N.  Y.,  175).  The 
essential  idea  of  a  guest  is  that  he  must  be  a  transient. 
A  transient  is  a  traveler,  a  wayfarer — one  whose  per- 
manent place  of  abode  is  not  the  inn  (*  94  N.  Y.,  i). 
It  is  not  necessary  for  a  transient  to  take  lodgings  to 
make  him  a  guest.  He  becomes  a  guest  if  he  visits  the 
place  with  the  purpose  of  using  it  as  a  public  house  and 
the  inn-keeper  or  his  servants  consent  to  such  use. 
Thus,  it  has  been  held  that  even  the  purchase  of  liquor 
is  sufficient.  But  no  person  can  become  a  guest  with- 
out the  consent  of  the  inn-keeper  or  his  agents. 

The  length  of  time  that  a  man  remains  at  an  inn 
or  any  agreement  he  may  make  as  to  the  price  of  board 
per  day  or  week  will  not  deprive  him  of  his  character 
as  a  guest  if  he  still  remain  a  transient  in  other  respects. 
But,  of  course,  as  we  have  seen,  a  person  may  come 
upon  a  special  contract  to  board  at  an  inn  and  be 
deemed  a  boarder.  In  general,  it  may  be  said  that  the 
relation  of  inn-keeper  and  guest  begins  the  moment  the 


*  These  New  York  cases  are  cited  because  of  the  concise  defini- 
tions which  they  contain. 
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guest  is  received  as  such.  He  need  not  be  assigned  to 
a  room  (*  5  Barb.  N.  Y.,  560). 

Rights  of  Inn-keepers. — Disorderly  Conduct. — ■ 
An  inn-keeper  has  three  principal  rights.  First,  For 
the  protection  of  the  good  name  of  his  inn  and  the 
other  guests,  he  may  refuse  to  receive  a  guest  who  con- 
ducts himself  in  a  disorderly  manner,  or  compel  such 
a  person  to  leave  the  inn  even  after  he  has  been  received 
as  a  guest. 

Lien.^Second,  All  proprietors  of  hotels,  inns,  and 
boarding  houses  have  a  lien  upon  the  goods  and  bag- 
gage belonging  to  any  boarder  for  any  amount  of 
indebtedness  contracted  for  board  and  lodging  for  any 
period  of  time  not  exceeding  two  weeks.  They  have 
also  a  right  to  detain  the  goods  and  baggage  until  the 
amount  of  the  indebtedness  is  paid,  and  if  it  is  not  paid 
after  the  expiration  of  three  months  the  goods  may  be 
sold  by  a  constable  upon  a  warrant  issued  by  an  alder- 
man or  justice  of  the  peace  (Act  May  7,  1855,  JP.  L., 
480).  They  have  also  a  lien  on  horses  for  their  keep 
(Act  April  7,  1807,  4  Sm.,  403).  So,  also,  they  may 
attach  wages  due  and  owing  such  persons  as  may  be 
indebted  to  them  for  boarding,  not  exceeding  the 
amount  of  four  weeks  (Act  May  8,  1876,  P.  L.,  139). 

Limit  of  Liability. — Third,  The  Act  of  May  7, 
1855  (P.  L.,  479),  gives  the  inn-keeper  the  right  to 
limit  his  liability  in  case  of  losses  suffered  by  his  guests. 
It  states  (i)  that  proprietors  of  inns — or  boarding 
houses — may  provide  a  good  and  secure  safe  in  a  con- 
venient place  for  the  safe  keeping  of  any  money,  goods, 
jewelry,  or  valuable  property;  (2)  that  notice  of  such 

*  This  New  York  case  is  cited  because  of  the  slight  acts  which  it 
held  sufficient  to  constitute  a  guest. 
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limitation  upon  the  inn-keeper's  liability  must  be  posted 
in  every  lodging-room,  parlor  and  public  hall,  stating 
the  place  where  the  valuables  may  be  deposited,  and 
(3)  that  no  responsibility  will  attach  to  the  inn-keeper 
or  boarding  house  keeper  for  the  loss  of  any  valuables 
not  deposited  in  the  safe.  But  this  act  does  not  exon- 
erate the  inn-keeper — even  though  the  guest  fails  to 
deposit  them  in  the  safe  designated — of  such  an  amount 
of  money,  and  such  articles  of  goods,  jewelry  and  valu- 
ables as  is  usual,  common,  and  prudent  for  any  guest 
or  boarder  to  retain  in  his  room  or  about  his  person 
(Act  May  7,  1855,  P.  L.,  479). 

Duties  of  Inn-keepers. — ^The  principal  duty  of 
an  inn-keeper  is  to  receive  all  guests.  It  is  a  general 
rule  that  so  long  as  he  has  accommodations  an  inn- 
keeper is  bound  to  receive  as  guests  all  reputable 
transient  persons  who  are  willing  and  able  to  pay  for 
the  entertainment  given.  He  may  refuse  admission  to 
a  disorderly  person,  but  not  to  one  on  account  of  his 
race  or  color.  So,  also,  he  must  admit  to  the  hotel  the 
goods  and  to  the  inn  stable  the  horses  of  the  guest.  He 
is  also  under  obligations  to  admit  to  the  hotel  all  those 
who  may  have  business  with  his  guests  (2  Pars.  Eq. 
Cases,  43). 

Liabilities  of  Inn-keepers. — The  general  rule, 
at  common  law,  is  that  an  inn-keeper  is  liable  as  an 
insurer  of  his  guests'  goods  in  all  cases  except  where 
the  goods  are  for  show  or  sale  (2  Kent.  Comm.,  596), 
and  where  the  goods  are  retained  in  the  exclusive  con- 
trol of  the  guest  ( i  Yeates,  34  ) .  That  is,  the  simple  loss 
of  the  goods  would  render  the  inn-keeper  liable,  unless 
he  could  show  that  they  were  lost  (a)  by  accidental 
fire,  (b)  by  act  of  God  or  public  enemy,  (c)  by  reason 
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of  inherent  nature,  or  (d)  by  fault  of  the  guest  or  his 
servant,  or  companion.  But,  as  indicated  in  a  preceding 
paragraph,  the  inn-keeper  has  the  power  to  limit  this 
extraordinary  liability.  (See  21  Pitts.  L.  J.,  102,  13 
Phila.,  2  and  87  Pa.,  376.)  However,  if  he  should  fail 
to  comply  with  the  requirements  of  the  act,  his  liability 
would  be  similar  to  that  under  the  common  law. 

As  indicated,  if  an  inn-keeper  has  a  suitable  room 
and  refuses  it  to  a  reputable  transient  who  is  willing  to 
pay  a  suitable  compensation,  he  is  liable  to  damages 
for  such  refusal. 

Termination  of  Relation. — The  relation  of  inn- 
keeper and  guest  may  be  terminated  in  three  different 
ways.  First,  The  misconduct  of  the  guest  may  end  it 
(2  Pars.  Eq.,  431).  Second,  The  guest  may  default 
in  his  payment  of  the  reasonable  charges  due  and  thus 
terminate  the  relation.  Third,  The  guest  may  termin- 
ate the  relation  whenever  he  chooses,  but.  he  must  give 
the  inn-keeper  notice,  or  he  will  be  liable  for  any 
charges  which  accrue  (Hale  on  Bailments,  297). 

Effect  of  Termination. — The  effect  of  the  termina- 
tion of  the  relation  is  to  relieve  the  inn-keeper  of  all 
responsibility  and  liability  to  the  guest  for  the  custody 
and  care  of  his  goods.  But  when  the  goods  are  left 
with  the  inn-keeper,  with  his  consent,  his  liability  con- 
tinues for  a  reasonable  time  thereafter. 

Hire  of  Carriage  of  Goods. 

Hire  of  carriage  of  goods  is  where,  for  a  compensa- 
tion, goods  of  one  person  are  carried  by  another  person 
or  corporation  from  one  place  to  another.  This  may 
be  performed  either  by  (a)  private  or  (b)  by  common 
carriers. 
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Private  Carriers. — Definition  and  General  Nature 
of  Private  Carriers. — A  private  carrier  is  one  who, 
although  not  engaged  in  such  business  as  a  public 
employment,  occasionally  carries  goods  from  one  place 
to  another.  This  is  the  general  definition,  but  it  has 
been  held  in  Pennsylvania  that  a  wagoner  carrying 
goods  for  hire  is  a  common  carrier,  though  this  is  not 
his  principal  business,  but  only  an  occasional  and 
incidental  employment  (i  W.  &  S.,  285).  He  may 
perform  these  services  either  (i)  for  or  (2)  without 
compensation.  If  the  services  are  performed  without 
compensation,  the  bailment  is  a  simple  mandatum,  and 
the  carrier  has  those  rights  and  liabilities  which  attach 
to  all  bailments  for  the  sole  benefit  of  the  bailor  (page 
54).  In  general,  the  bailee  for  gratuitous  carriage  is 
liable  only  for  gross  negligence. 

Where  goods  are  carried  by  a  private  carrier  for 
compensation,  the  bailment  is  in  all  respects  similar  to 
a  hiring  of  labor  and  services.  Hence,  the  carrier 
has  those  rights  and  liabilities  which  have  already, 
been  outlined  as  belonging  to  the  ordinary  bailee  for 
hire  (i  W.  &  S.,  285).  He  is  bound  to  ordinary  dili- 
gence and  a  reasonable  exercise  of  skill,  and,  of  course, 
is  liable  only  for  the  ordinary  neglect  of  himself  or 
agents  (9  Pa.,  148).  Even  where  the  private  carrier 
expressly  undertakes  to  carry  the  goods  safely  and 
securely,  he  will  be  held  liable  only  where  the  negli- 
gence of  himself  or  agents  contributed  to  the  loss.  He 
does  not  insure  the  safety  of  the  goods  against  losses 
by  thieves  or  inevitable  accident. 

Common  Carriers.  —  Definition  and  General 
Nature  of  Common  Carriers. — A  common  carrier  is 
one  who,  for  compensation,  holds  himself  forth  to  the 
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public  to  carry  the  goods  of  all  persons  indifferently 
from  place  to  place  (i  W.  &  S.,  286,  and  172  Pa.,  580). 
It  is  not  an  essential  characteristic  of  a  common  carrier 
that  the  employment  be  public  and  habitual.  As  indi- 
cated, it  has  been  held  that  the  employment  of  the 
carrier  may  be  merely  casual  or  occasional.  A  com- 
mon carrier  differs  from  a  private  carrier  in  five  essen- 
tial particulars.  First,  Common  carriers  are  liable  for 
the  loss  or  damage  of  all  goods  entrusted  to  them  except 
where  the  loss  occurred  through  inevitable  accident  or 
act  of  God;  while  private  carriers  are  liable  only  for 
bad  faith  or  ordinary  negligence.  Second,  Private 
carriers  may  stipulate  against  liability  for  negligence, 
while  common  carriers  can  not  (2  N.  Y.,  204,  see  alsO' 
32  Pa.,  414  and  114  Pa.,  523).  Third,  Common, 
carriers  have  a  lien  on  the  goods  they  carry  for  their 
charges,  while  private  carriers  have  no  such  lien 
(25  Pa.,  120).  Fourth,  A  common  carrier  is  liable  to- 
be  sued  for  an  unreasonable  refusal  to  carry  any  goods 
that  may  be  offered  to  him,  while  a  private  carrier  is 
not  exposed  to  such  liability  (6  W.  &  S.,  62).  Fifth,. 
It  is  essential  that  a  common  carrier  receive  a  com- 
pensation for  the  services  rendered,  while  a  private 
carrier  may  or  may  not  receive  such  compensation 
(3  Pa.,  451). 

Kinds  of  Common  Carriers. — Common  carriers 
are  of  two  kinds — (a)  carriers  by  land,  as  express 
companies  and  railroad  companies  as  to  baggage  and 
freight,  but  not  as  to  passengers,  and  (b)  carriers  by 
water,  as  ferries  and  steamboat  companies.  There  is  no 
essential  distinction  between  these  two  kinds  of  carriers. 

Rights  of  Common  Carriers. — Common  carriers 
acquire    five    distinct    general    rights.      First,    They 
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acquire  such  a  special  property  in  the  goods  dehvered 
as  to  give  them  a  right  of  action  against  any  person 
who  deprives  them  of  possession,  or  who  injures  the 
goods.  Second,  They  have  a  right  to  demand  that 
the  transportation  charges  be  paid  in  advance.  Of 
course,  this  right  may  be  waived  and  the  goods  may 
be  sent  "collect  on  delivery."  Third,  The  carrier  has 
the  right  to  demand  a  reasonable  remuneration  for  the 
custody  and  care  of  goods  accepted  for  delivery,  but 
which,  at  the  owner's  request,  have  been  restored  to 
him  before  any  carriage  of  the  goods  has  actually 
taken  place.  Fourth,  Common  carriers  have  a  right 
to  charge  a  reasonable  price  for  the  transportation  of 
the  goods  which  are  put  on  board,  carried  throughout 
the  whole  voyage,  and  delivered  at  the  end  to  the  mer- 
chant. What  is  reasonable  i^  a  question  of  fact  to  be 
determined  by  the  jury.  As  to  who  is  liable  for  this 
charge  of  transportation,  the  general  rule  is  that  the 
shipper  is  liable — even  though  he  is  .  not  the  true 
owner — until  the  person  to  whom  the  goods  are  shipped 
accepts  them,  when  he,  by  such  acceptance,  becomes 
in  the  eyes  of  the  law  the  owner,  and  hence  responsible 
for  the  freight  charges. 

As  to  the  right  of  the  common  carrier  to  discrim- 
inate in  its  charges  for  transportation  it  can  be  stated 
that  they  may  do  so  under  certain  limitations,  (a) 
If  the  charge  on  the  goods  of  the  party  complaining  is 
reasonable,  (b)  and  such  as  the  company  would  be 
required  to  adhere  to  as  to  all  persons  in  like  condition, 
and  (c)  if  the  charge  is  not  inconsistent  with  public 
interest,  a  company  may  charge  one  person  a  lower 
rate  than  another  (74  Pa.,  181 ;  see  also  Act  June  4, 
1883,  P.  L.,  72,  and  Sec.  3,  Art.  17  of  Constitution  of 
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Penna).  But  a  carrier  has  no  right  to  make  the  dis- 
crimination if  the  rate  charged  is  unjust  or  has  a  ten- 
dency to  create  a  monopoly  and  injure  another  shipper 
in  his  business  (47  Pa.,  338). 

Fifth,  The  carrier  has  also  a  lien  on  all  goods 
placed  in  his  custody  for  all  reasonable  charges  con- 
nected with  the  transportation  of  such  goods. 

Liabilities  of  Common  Carriers. — The  liabilities 
of  common  carriers  may  be  considered  under  the  gen- 
eral subjects  of  (a)  when  the  liabilities  begin,  (b)  when 
the  liabilities  end,  and  (c)  what  the  liabilities  in  general 
are. 

When  the  Liabilities  Begin. — In  general,  the 
responsibility  of  a  common  carrier  for  goods  intrusted 
to  him  commences  when  there  has  been  a  complete 
delivery  to  him  for  the  purpose  of  immediate  trans- 
portation (25  Pa.,  338).  A  complete  delivery,  as  we 
have  seen,  consists  not  alone  in  a  mere  "handing  over," 
but  also  in  the  acceptance  by  the  carrier  of  the  goods 
handed  over.  The  acceptance  may  be  either  actual  or 
constructive.  That  is,  it  may  be  by  word  of  mouth 
or  inferred  from  the  conduct  of  the  carrier.  Thus,  a 
constructive  acceptance  will  result  when  a  carrier 
prescribes  a  reasonable  place  and  manner  of  delivery 
and  one  has  complied  with  such  regulations.  This 
delivery  and  acceptance  may,  of  course,  be  made  by  duly 
authorized  agents,  and  the  delivery  may  be  made  wher- 
ever the  carrier  or  his  authorized  agent  will  accept  the 
goods. 

When  the  Liabilities  End. — Li  general,  the 
exceptional  liability  of  a  common  carrier  ends  when 
the  goods  are  delivered  to  (a)  the  consignee  (6  Whart., 
435).  Of  (b)  to  a  connecting  carrier  (69  Pa.,  394),  or 
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(c)  Stored  at  the  stipulated  destination  to  await  the 
consignee's  convenience  (30  Pa.,  247),  or  (d)  when 
there  is  a  sufficient  excuse  for  non-deHvery. 

Delivery  to  Consignee. — The  delivery  to  the  con- 
signee-may be  accomplished  in  four  different  ways. 
First,  The  carrier  may  make  personal  delivery  of  the 
goods  to  the  consignor.  This  personal  delivery  is 
required  in  all  cases  where  the  goods  are  carried  in 
wagons  and  it  is  the  custom  to  so  deliver  (6  Whart., 
435).  Express  companies  are  bound  to  personal  deliv- 
ery (72  Pa.,  274),  though  an  honest  attempt  to  deliver 
will  terminate  liability  except  for  negligence  (7  Phila., 
88).  Second,  Carriers  by  water  are  not  required  to 
make  a  personal  delivery  (i  Rawle,  203),  but  they 
are  required  to  give  the  consignee  notice  of  the  arrival 
and  a  reasonable  opportunity  to  remove  the  goods. 
But  the  carrier  may  show  a  custom  or  usage  which 
dispenses  with  notice  (69  Pa.,  374),  or  the  notice  may 
be  waived  by  contract.  Third,  Carriers  by  railroad 
are  required  neither  to  make  a  personal  delivery  nor 
to  give  notice  to  the  consignee.  Their  liability 
as  common  carriers  ceases  upon  the  arrival  of  the 
goods  in  good  order  at  the  point  of  destination,  but 
their  liability  as  warehousemen  commences  as  soon 
as  the  goods  are  deposited  in  the  warehouse  of  the  com- 
pany (60  Pa.,  109).  Of  course,  the  requirements  as  to 
delivery  by  a  railroad  company  may  be  varied  by  con- 
tract or  custom  (69  Pa.,  374).  Fourth,  In  the  case 
of  a  carrier  of  baggage  the  exceptional  liability  of  a 
common  carrier  does  not  cease  until  the  owner  has 
had  a  reasonable  time  to  remove  it  after  having  been 
unloaded  by  the  carrier  and  placed  in  position  for 
delivery. 
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Delivery  to  Connecting  Carriers. — As  a  general 
rule,  a  commpn  carrier  relieves  itself  of  all  liability 
when  it  has  delivered  the  goods  in  good  order  to  a 
connecting  carrier  (69  Pa.,  394).  But  the  carrier  may 
by  special  contract  extend  its  liability  and  become  liable 
until  the  goods  have  reached  their  ultimate  destination. 
This  contract,  either  express  or  implied,  extending  the' 
liability  beyond  the  point  of  delivery  to  the  connecting 
carrier  must,  however,  be  clearly  proved  (68  Pa.,  272). 

Stored  at  Warehouse. — As  indicated  in  a  preceding- 
paragraph,  the  carrier  must  hold  the  goods  at  the  point 
of  destination  until  the  consignee  calls  for  them.  Dur- 
ing the  time  that  the  goods  remain  in  the  warehouse, 
the  liability  of  the  carrier  is  that  of  an  ordinary  ware- 
houseman— responsible  for  ordinary  negligence  (30 
Pa.,  247). 

Valid  Excuses  for  Non-Delivery. — There  are  three 
valid  excuses  for  not  delivering  the  goods  to  the  con- 
signee. First,  That  they  were  demanded  and  delivered 
to  one  having  a  paramount  title.  Thus,  A  receives 
goods  for  transportation  from  B  which  in  fact  belong 
to  C  and  who  is  entitled  to  them.  If  C  should  demand 
possession  of  the  goods  while  they  are  in  the  custody  of 
A,  A  would  be  justified  in  delivering  them  to  him  (6 
Whart.,  418).  Second,  It  is  a  general  rule  of  law  that 
an  unpaid  vendor  has  the  right  to  retake  goods  in  the 
custody  of  a  carrier  at  any  time  before  they  have 
arrived  at  the  original  destination  contemplated  by 
the  purchaser  (7  Pa.,  301).  Hence,  when  the  con- 
signor exercises  this  right  and  the  possession  of  the 
goods  is  restored  to  him,  the  carrier  has  a  valid  excuse 
for  not  delivering  to  the  consignee;  nor  are  the  goods 
liable  for  freight  dlie  from  the  consignee   (126  Pa., 
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485.)  Third,  A  carrier  is  not  responsible  for  the 
non-delivery  of  goods  when  they  are  injured  or  lost 
by  (a)  act  of  God  (147  Pa.,  343),  (b)  by  the  act  of 
the  public  enemy  (59  Pa.,  32),  (c)  nor  for  losses 
occasioned  by  the  inherent  nature  of  the  goods  (6 
Watts,  424),  (d)  by  the  act  of  the  shipper  himself  or 
•of  his  agents  (3  W.  &  S.,  21),  or  (e)  by  public 
authority  (26  Pa.,  340). 

What  the  Liabilities  Are. — A  common  carrier 
has  three  principal  liabilities.  First,  He  is  liable  for  any 
breach  of  his  duty  to  carry  goods  for  all  who  may 
solicit  his  services.  Second,  He  is  liable  for  loss  or 
•damage  to  the  goods  carried.  Third,  He  is  liable  for 
idelay  in  the  transportation  of  the  goods. 

Breach  of  Duty  to  Carry  Goods  for  All. — Subject 
to  several  limitations,  it  is  the  duty  of  a  common  car- 
rier to  accept  and  transport  all  goods  offered.  Hence, 
a  breach  of  this  duty  will  render  the  carrier  liable  in 
damages  to  the  person  whose  goods  are  refused  (24 
Pa.,  378).  But  there  are  five  limitations  to  this  gen- 
eral rule  which  will  be  considered  separately.  First, 
Common  carriers  are  not  obliged  to  accept  goods  which 
they  do  not  profess  to  carry,  nor  to  carry  by  any  other 
than  the  customary  means  and  route.  The  liability 
for  refusal  to  carry  extends  only  to  the  public  profes- 
sion they  have  made  (2  Watts,  443).  Thus,  they  can 
not  be  compelled  to  carry  passengers  when  they  have 
•offered  to  carry  only  freight,  or  to  carry  by  railroad 
where  they  carry  only  by  wagon.  Second,  Common 
carriers  are  not  obliged  to  accept  goods  when  their 
facilities  are  insufficient  to  handle  them,  nor  are  they 
obliged  to  supply  increased  facilities  because  more 
goods  are  tendered  than  usual.     This  rule  is  subject, 
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of  course,  to  the  condition  that  the  carriers  have  already 
provided  sufficient  facilities  to  handle  all  the  traffic 
which  reasonably  could  be  anticipated. 

Third,  A  common  carrier  is  not  obliged  to  accept 
goods  not  fit  for  shipping,  or  which  are  suspicious,  or 
dangerous,  or  likely  to  injure  goods  already  received 
(36  Fed.  Rep.,  86).  Fourth,  Common  carriers  are  not 
bound  to  accept  goods  when  offered  by  one  who  is  not 
the  true  owner  or  his  authorized  agent,  and  if  they  do 
so,  they  have  no  lien  on  the  goods  as  against  the  real 
owner  for  their  charges.  Fifth,  As  indicated,  a  com- 
mon carrier  is  not  obliged  to  accept  and  carry  goods 
unless  the  transportation  charges  are  paid  in  advance. 

Loss  or  Damage  to  Goods. — Common. carriers  are 
liable  for  loss  or  damage  to  the  goods  shipped  either  as 
(a)  insurers,  or  (b)  as  ordinary  bailees  for  hire. 

As  Insurers. — The  general  rule  is  that  common 
carriers  are  insurers  of  goods  carried  in  that  capacity 
against  all  losses  or  damage,  except  those  caused  by 
(a)  act  of  God,  (b)  by  the  act  of  the  public  enemy, 
(c)  by  the  inherent  nature  of  the  goods,  (d) 
by  the  act  of  the  shipper  himself,  or  of  his 
agent,  or  (e)  by  the  public  authority  (166  Pa., 
184).  "Act  of  God"  means  the  action  of  the  ele- 
mentary forces  of  nature,  entirely  unconnected  with 
any  human  agency  or  other  cause,  as  an  unusual  snow 
storm  (3  Phila.,  82),  or  an  extraordinary  flood  (147 
Pa.,  343).  "Public  enemy"  means  pirates,  or  an 
organized  military  force  with  which  the  country  of  the 
carrier  is  at  war  (59  Pa.,  32).  "Inherent  nature  of 
goods"  means  that  the  loss  occurs  as  a  result  of  a  vice, 
defect,  or  infirmity  in  the  goods — as  where  fruit  decays 
or  liquids  evaporate  (6  Watts,  424).    "Act  of  the  ship- 
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per  or  his  agent"  means  that  the  fraud  or  fault  of  the 
shipper  or  his  agent  contributed  to  the  loss.  Thus,  a 
carrier  would  not  be  liable  as  insurer  for  the  loss  of  a 
box  of  jewelry  marked  "Glass — this  side  up  with  care" 
(3  W.  &  S.,  21  and  see  i66  Pa.,  184)  ;  nor  would  it  be 
liable  for  a  box  improperly  directed  (19  Pa.,  243). 
"Public  authority"  means  that  the  goods  were  taken 
from  the  custody  of  the  carrier  by  due  process  of  law, 
as  by  an  attachment  (26  Pa.,  340). 

This  rule  as  to  the  liability  of  common  carriers  as 
insurers  applies  with  equal  force  to  carriers  of  live 
stock  and  of  the  baggage  of  passengers.  It  is  a  well 
settled  principle  in  Pennsylvania  that  carriers  of  live 
stock  are  common  carriers,  and  as  such  are  liable 
whenever  a  carrier  of  other  freight  would  be  (32  Pa., 
414).  The  owners  of  such  live  stock  or  their  agents 
have  the  right  at  all  seasonable  hours  to  enter  any  of 
the  stock  yards  of  the  railroad  company  for  the  pur- 
pose of  feeding  and  caring  for  the  animals  (Act 
December  16,  1863,  P.  L.,  1124). 

Carriers  of  passengers  are  bound  also  to  carry  the 
passengers'  reasonable  baggage,  and  are  insurers  of 
its  safe  delivery  (123  Pa.,  140).  "Baggage"  includes 
such  articles  of  personal  convenience  or  necessity  as  are 
usually  carried  by  passengers  for  their  personal  use, 
and  not  merchandise  and  other  valuables  (5  Rawle, 
179,  3  Pa.,  451,  and  14  Pa.,  129).  Such  articles  of 
baggage  the  common  carrier  must  transport  free  of 
charge  to  the  weight  of  one  hundred  pounds  and  to  the 
value  of  three  hundred  dollars  (Act  April  11,  1867, 
P.  L.,  69). 

While  the  carrier  is  not  compelled  to  carry  mer- 
chandise, yet  if  he  accepts  it  as  baggage,  he  will  be 
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liable  to  the  same  extent  as  an  insurer  of  its  safety  as 
if  it  were  actually  and  technically  baggage.  But  under 
no  circumstances  is  a  railroad  company,  which  provides 
a  baggage  car,  liable  for  loss  or  damage  to  any  property 
not  deposited  there  by  the  passenger,  or  which  is  not 
placed  by  him  or  her  in  the  car  in  which  he  or  she  is 
to  be  transported  (Act  April  ii,  1867,  P.  L.,  69;  see 
also  83  Pa.,  446). 

As  Ordinary  Bailee  for  Hire. — Since  the  common 
carrier  is  liable  as  an  insurer,  his  additional  liability  as 
an  ordinary  bailee  for  hire  is  of  importance  only  where 
his  own  negligence  contributed  to  a  loss  or  injury 
caused  by  one  of  the  excepted  perils,  as  act  of  God,  pub- 
lic enemy,  or  inherent  nature  of  goods.  For  a  com- 
mon carrier  is  liable  even  where  the  loss  is  caused  by 
an  excepted  peril,  if  his  negligence  contributed  to  it. 
Thus,  where  goods  become  wet  in  transit  and  would  be 
injured  if  allowed  to  remain  so,  the  carrier  would  1^ 
liable  if  he  neglected  to  dry  them  (18  Pa.,  224).  'So, 
also,  live  animals  must  have  food  and  water,  and  the 
carrier  will  be  liable  for  neglect  in  not  caring  for  them 
by  providing  suitable  places  for  feeding  and  watering. 
It  has  been  held  that  the  carrier  is  not  bound  to  inter- 
rupt his  voyage  to  preserve  the  goods,  and  that  a 
carrier's  duty  to  save  life  is  higher  than  his  duty  to 
preserve  goods  (87  Pa.,  234). 

Delay  in  the  Delivery  of.  the  Goods. — A  common 
carrier  is  bound  to  follow  the  usual  route  of  carriage 
or  the  route  contracted  for  (4  Whart.,  204),  and  must 
use  reasonable  care  and  diligence  to  avoid  delay  in  fol- 
lowing such  route  (36  Pa.,  360).  But  this  duty  does 
not  compel  a  carrier  to  incur  extraordinary  expense 
in  hastening  delivery  when  the  usual  route  of  carriage 


BAILMENTS  FOR  BENEFIT  OF  BAILOR  AND  BAILEE     lO/ 

is  blocked  by  accident  (68  Pa.,  302).  As  a  general 
rule,  the  common  carrier  is  liable  only  when  he  fails 
to  deliver  the  goods  within  a  reasonable  time.  What 
is  such  reasonable  time  is  to  be  determined  by  the 
circumstances  of  each  case.  But  where  the  carrier 
specially  agrees  to  transport  and  deliver  the  goods 
within  a  prescribed  time,  he  is  absolutely  liable  for 
failure  to  do  so.  He  is  not  even  excused  for  a  delay 
caused  by  circumstances  beyond  his  control,  as  act  of 
God,  or  public  enemy.  Thus,  an  extraordinary  freshet 
will  not  excuse  delivery  within  a  stipulated  time. 

Special  Contracts  by  Carriers. — Carriers  may 
enlarge  or  limit  their  liabilities  by  special  contracts  of 
carriage.  This  may  be  accomplished  by  two  methods — 
(a)  by  contracts  and  (b)  by  notices. 

Contracts  Limiting  Liability. — It  is  a  general  rule 
of  law  that  common  carriers  may  by  express  contract 
limit  their  liability  to  that  of  ordinary  bailees  for  hire, 
but  they  cannot  stipulate  against  liability  for  negli- 
gence, either  of  themselves  or  of  their  agents.  Thus, 
common  carriers  may  by  contract  relieve  themselves 
from  liability  for  losses  caused  by  inevitable  accidents, 
such  as  fire  (67  Pa.,  211),  or  perils  of  navigation  (4 
Whart.,  204).  So,  also,  they  may  limit  the  amount  of 
damages  to  be  recovered  (Siy^  Pa.,  315),  they  may 
stipulate  the  time  within  which  claims  must  be  filed 
(153  Pa.,  302),  or  they  may  provide  for  the  termina- 
tion of  the  carriers'  liability,  at  small  stations,  imme- 
diately on  delivery  and  without  notice  (183  Pa.,  174). 
But,  as  indicated,  no  contract  can  be  made  by  common 
carriers  which  will  relieve  them  of  liability  for  losses 
caused  by  their  own  negligence  or  misfeasance  (30  Pa., 
242). 
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Notices  Limiting  Liability. — A  common  carrier  may 
limit  its  liability  by  a  general  notice.  But  to  make  the 
notice  effectual  it  is  necessary  that  the  terms  of  the 
notice  be  clear  and  explicit  and  that  the  shipper 
expressly  assent  to  them  or  be  fully  informed  of  them 
and  their  effect  ( i6  Pa.,  y7) .  This  is  because  a  notice 
is  in  the  nature  of  an  offer,  and  must  be  accepted  or 
assented  to  before  it  can  result  in  a  contract. 

Notices  of  reasonable  regulations  and  notices  whose 
object  is  to  obtain  from  the  shipper  information  which 
the  carrier  has  a  right  to  require  are  binding,  when 
brought  home  to  the  shipper,  even  without  his  assent 
(Hale  on  Bailments,  page  445). 

Hire  of  Carriage  of  Passengers. 

Carriers  of  passengers  are  persons  or  corporations 
engaged  in  the  transportation  of  human  beings.  These 
carriers  may  be  either  (a)  private,  or  (b)  public  or 
common.  A  private  carrier  of  passengers  is  one  who 
carries  only  on  special  contracts.  Common  carriers 
of  passengers  are  those  who  hold  themselves  out  to 
carry  all  proper  persons  who  apply. 

Common  Carriers  of  Passengers. — The  principal 
classes  of  common  carriers  of  passengers  are  owners  of 
omnibuses,  stage-coaches,  railroad  companies,  street 
car  companies,  and  steamboat  companies.  In  consider- 
ing the  subject  of  the  carriage  of  passengers,  it  is  essen- 
tial to  know  who  are  passengers. 

Passengers. — A  passenger  is  one  who  travels  in  a. 
public  conveyance  by  virtue  of  a  contract  with  the 
carrier,  either  expressed,  or  implied  from  the  payment 
of  fare  or  that  which  is  accepted  as  the  equivalent  of  a 
fare  (96  Pa.,  256).    The  employees  of  the  company  are 
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not  passengers  (23  Pa.,  384).  Nor  are  the  persons 
employed  in  other  capacities  on  a  train,  as  express 
messengers,  postal  clerks,  or  vendors  of  newspapers  and 
refreshments  (96  Pa.,  296,  but  contra  108,  Mass., 
7),  considered  as  passengers.  A  person  traveling  on  a 
pass  given  by  an  authorized  agent  of  the  carrier  is  a 
passenger  (3  Walk.,  210;  51  Pa.,  315,  and  57  Pa., 
335),  but  those  who  attempt  to  steal  passage  are  tres- 
passers, and  the  company  owes  them  no  duty  except  to 
abstain  from  wilful  injury  (see  subject  of  Torts).  But 
the  presumption  is  always  that  a  person  rides  as  a 
passenger  and  not  as  a  trespasser  (113  Pa.,  519). 
One's  relation  as  a  passenger  commences  as  soon  as 
he  comes  under  the  control  of  the  train  employees, 
and  continues  until  he  has  been  discharged  safely  from 
the  cars  (154  Pa.,  364). 

Duties  of  Passengers. — Passengers  have  three 
principal  duties  to  perform.  First,  They  are  bound 
to  submit  to  all  reasonable  rules  and  regulations  which 
the  carriers  may  adopt  for  the  convenience  of  the  pub- 
lic and  for  the  promotion  of  their  own  interests  (158 
Pa.,  302;  see  also  115  Pa.,  135). 

Second,  They  are  bound  to  exhibit  their  tickets 
when  requested  to  do  so  by  the  conductor.  For  a 
refusal  to  comply  with  this  request  they  may  be  legally 
ejected  from  the  train.  But  no  unnecessary  violence 
dare  be  used  in  such  ejection  (7  Phila.,  11). 

Third,  They  must  surrender  the  ticket  to  the  con- 
ductor before  the  destination  is  reached. 

Rights  of  Common  Carriers  of  Passengers. — 
Compensation. — A  common  carrier  of  passengers  has 
three  principal  rights.  First,  He  has  a  right  to  expect 
and  receive  a  reasonable  compensation  for  the  services 
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rendered.  This  cortipensation  is  regulated  by  statute. 
All  railroads  exceeding  fifteen  miles  in  length  can  not 
charge  more  than  three  cents  per  mile,  while  those  rail- 
roads less  than  fifteen  miles  in  length  may  charge  five 
cents  per  mile  for  passengers,  and  fifteen  cents  per 
hundred  pounds  for  the  entire  distance  for  merchandise 
(Act  May  5,  1876,  P.  L.,  116). 

Regulations. — Second,  A  public  carrier  of  passen- 
gers may  make  and  enforce  reasonable  regulations  for 
the  management  of  its  vehicles  and  the  conduct  of 
passengers.  Thus,  a  carrier  may  forbid  passengers 
from  riding  in  the  baggage  car  or  on  the  platform  (92 
Pa.,  21),  or  forbid  passengers  to  talk  to  street  car 
conductors  (29  L.  I.,  124),  or  it  may  demand  extra 
fare  from  passengers  who  enter  a  train  without  tickets 
(131  Pa.,  422),  or  it  may  require  passengers  to  deposit 
their  fare  in  a  box  (i  W.  N.  C,  446),  immediately, 
upon  entering  the  car  (29  L.  I.,  124),  or  it  may  require 
passengers  on  certain  trains  or  certain  street  car  lines 
to  hold  tickets  of  a  certain  kind  (113  Pa.,  519). 

But  whatever  the  regulation  it  must  be  shown  that 
notice  of  such  regulation  was  brought  home  to  the 
passenger  (79  Pa.,  373). 

Lien. — Third,  The  carrier  of  passengers  has  a 
lien  upon  the  luggage  or  baggage  of  the  passenger  for 
his  fare,  but  the  carrier  has,  of  course,  no  lien  on  the 
passenger  or  the  clothes  he  has  on  (Story  on  Bail- 
ments, 604). 

Liabilities  of  Common  Carriers  of  Passen- 
gers.— Refusal  to  Accept  all  Passengers. — ^There 
are  four  principal  liabilities  of  a  common  car- 
rier. First,  A  common  carrier  of  passengers  is 
bound  to  accept  for  transportation  all  proper  persons 
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who  apply,  so  long  as  he  has  room  in  his  vehicle  and 
they  are  able  and  willing  to  pay  for  the  transportation 
(55  Pa.,  209).  Hence,  liability  attaches  to  the  carrier 
for  any  refusal  to  carry  a  proper  passenger.  Of  course, 
a  carrier  is  not  bound  to  carry  persons  who  are  drunk 
(76  Pa.,  510),  or  disorderly  (76  Pa.,  510),  or  infected 
with  contagious  disease,  or  one  whose  business  or 
purpose  on  the  train  is  illegal.  But  a  carrier  has  no 
right  to  refuse  to  carry  a  person  on  account  of  his  race, 
or  color.  A  negro  can  not  be  refused  transportation 
(Act  March  22,  1867,  P.  L.,  38). 

Refusal  to  Furnish  Equal  Accommodation. — 
Second,  A  public  carrier  of  passengers  must  furnish 
equal  accommodations  to  all  persons  under  like  circum- 
stances, and  will  be  liable  to  the  passenger  aggrieved  if 
he  fail  to  do  so.  But  he  may  make  reasonable  discrim- 
inations according  to  sex,  kind  of  ticket,  or  length  of 
journey.  But  whatever  discriminations  are  made,  they 
must  be  equitable  and  founded  in  good  public  policy 
(4  Phila.,  255).  No  discrimination  can  be  made  on 
account  of  the  passenger's  nativity,  color,  race,  social 
position,  or  their  political  or  religious  beliefs  (55  Pa., 
209). 

Injury  to  Person  of  Passenger. — Third,  Since 
common  carriers  of  passengers  can  not  exercise  the 
same  control  over  persons  which  they  can  over  inani- 
mate objects,  they  are  not  held  to  the  exceptional 
liability  for  injuries  that  occur  to  passengers  as  for 
damage  and  loss  to  property.  While  not  insurers  of 
safety  they  are  yet  bound  to  the  very  highest  degree  of 
care  and  diligence  in  the  conduct  of  the  business  of 
transportation  (64  Pa.,  265  and  157  Pa.,  103).  In  gen- 
eral, a  carrier  of  passengers  is  responsible  for  injuries 
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received  in  the  course  of  their  transportation,  which 
might  have  been  avoided  or  guarded  against  by  the 
exercise  on  the  part  of  the  carrier  of  extraordinary  vig- 
ilance aided  by  the  highest  skill  (*I02  U.  S.,  451). 
But  carriers  are  not  responsible  for  hidden  defects  in 
their  appliances  w^hich  no  human  care  or  skill  could 
have  either  detected  or  prevented  (8  Pa.,  479). 

A  carrier  is  liable  also  for  injury  to  a  passenger 
from  the  wrongful  acts  of  its  agents  or  servants  done 
within  the  course  of  their  employment. 

Of  course,  the  carrier  will  not  be  liable  under  any 
circumstances  if  it  can  be  shown  that  the  injured  pas- 
senger in  any  way  by  his  negligence  contributed  to 
the  accident  (92  Pa.,  21). 

Delay  in  Transportation. — Fourth,  Where  a  com- 
mon carrier  of  passengers  publishes  a  time  table  he 
makes  an  offer  to  the  public  to  transport  in  accordance 
with  it  all  persons  who  may  apply.  When  the  offer  is 
accepted  by  the  purchase  of  a  ticket,  a  contract  is 
created  and  the  carrier  is  liable  for  any  damage  caused 
by  his  failure  to  use  due  diligence  to  transport  the 
passenger  according  to  the  published  time  table  (ti4 
Allen,  Mass.,  433).  Of  course,  the  carrier  has  the 
right  to  vary  the  time  of  running  his  train — provided 
he  gives  due  notice  of  the  change  (ti4  Allen,  Mass., 
■'433)- 

Special  Contracts  Limiting  Liability  of 
Carriers  of  Passengers. — It  is  a  general  rule  of 
law  that  carriers  of  passengers  can  not  by  special  con- 
tract limit  their  liability  for  their  own  or  their  servants' 

*  This  case  is  cited  because  it  is  a  leading  authority. 

t  This  leading  Massachusetts  case  is  cited  because  no  good  illus- 
trative case  can  be  found  in  Pennsylvania. 
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negligence  (51  Pa.,  315  and  166  Pa.,  184).  This 
rule  of  law  applies  alike  in  cases  where  the  passengers 
travel  on  a  free  pass  as  well  as  where  they  pay  a  price  in 
money  (57  Pa.,  335).  The  rule  will  likewise  not  per- 
mit a  carrier  to  relieve  himself  from  responsibility  for 
the  gross  negligence  of  his  employees  (23  Pa.,  532). 


BANKRUPTCY 

I.  Brief  History  of  Bankruptcy. 
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I.— BRIEF  HISTORY  OF  BANKRUPTCY. 

Bankruptcy  Among  the  Romans. — The  law  of 
bankruptcy  is  founded  upon  the  fundamental  principle 
that  when  a  man  can  not  pay  his  just  debts,  the  prop- 
erty that  still  remains  to  him  belongs  to  his  creditors 
and  should  be  distributed  ratably  among  them  in  satis- 
faction of  his  debts.  This  principle  first  found  recogni- 
tion, in  a  modified  form,  among  the  Romans.  A  law 
proposed  by  Julius  Caesar  provided  that  if  a  debtor 
gave  all  his  property  to  his  creditors,  he  was  secured 
from  imprisonment  and  corporal  punishment  (Black- 
stone  Comm.,  Vol.  II.,  473).  Prior  to  this  law,  it 
seems  that  the  respective  rights  of  creditors  and  debtors 
could  not  be  considered  in  connection  with  each  other. 
Either  both  the  body  and  property  of  the  debtor  were 
at  the  mercy  of  the  creditor  or  the  creditor  was  at  the 
mercy  of  a  perjuring  debtor.  The  early  laws  of  the 
Romans  gave  the  creditors  the  right  to  imprison,  or 
sell  the  debtor  and  his  family  into  perpetual  slavery, 
114 
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or  to  cut  his  body  to  pieces  and  share  it  proportionately. 
Later,  consideration  for  the  debtor  led  to  the  enacting 
of  the  equally  unjust  law  which  provided  that  an 
insolvent  debtor  would  not  be  compelled  to  give  up  any 
property  whatever  if  he  would  swear  that  he  had  not 
sufficient  property  to  pay  his  debts.  The  law  intro- 
duced by  Julius  Caesar  was  an  attempt  to  recognize  the 
relative  rights  of  both  debtor  and  creditor.  It  extended 
to  all  classes  of  persons,  but  did  not  release  or  dis- 
charge the  debt.  The  future  acquisitions  of  the  debtor 
were  liable  for  the  debt. 

Bankruptcy  in  England. — The  EngHsh  system 
of  bankruptcy  originated  in  1542,  and  has  never  been 
abolished  since  that  time.  It  has,  however,  been  fre- 
quently modified.  An  extended  statement  of  the  suc- 
cessive changes  will  not  be  attempted  in  this  connec- 
tion. It  will  be  sufficient  to  state  here  that  bankruptcy 
is  no  longer  considered  in  England,  as  originally,  a 
criminal  offense,  and  that  our  present- bankruptcy  law 
closely  resembles,  if  not  founded  upon,  the  several 
English  bankruptcy  acts. 

Bankruptcy  in  the  United  States. — The  his- 
tory of  bankruptcy  in  the  United  States  may  be  divided 
into  four  well  defined  periods,  corresponding  to  the 
several  systems  of  bankruptcy  established  by  Congress. 
The  first  period  extends  from  April  4,  1800,  (2  Stat,  at 
L.,  19,)  when  the  act  establishing  the  first  system  of 
bankruptcy  became  a  law,  to  December  19,  1803  (2 
Stat,  at  L.,  248),  when  this  system  of  bankruptcy  was 
abolished.  The  Act  of  1800  differed  from  all  subse- 
quent acts  creating  a  uniform  system  of  bankruptcy 
in  that  there  was  no  provision  in  it  for  voluntary  bank- 
ruptcy.   The  bankruptcy  proceeding  could  be  instituted 
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only  by  a  creditor  after  the  debtor  had  committed  an 
act  of  bankruptcy  specified  in  the  act. 

The  second  period  extends  from  the  passage  of  the 
Act  of  August  19,  1841  (s  Stat,  at  L.',  440),  to  the 
repeal  of  this  same  act  on  March  3,  1843  (5  Stat,  at 
L.,  614).  This  second  act  establishing  a  uniform 
system  of  bankruptcy  throughout  the  United  States 
provided  for  voluntary  as  well  as  involuntary  bank- 
ruptcy. In  addition  to  the  unpopularity  of  this  act 
resulting  from  the  inconvenience  of  reaching  Federal 
Courts,  it  became  the  subject  of  political  contention 
and  was  repealed. 

The  third  period  of  bankruptcy  in  the  United  States 
begins  with  the  Act  of  March  2,  1867  (14  Stat,  at  L., 
517),  and  ends  with  the  Act  of  June  7,  1878  (20  Stat, 
at  L.,  99),  which  abolished  the  system  created  by  the 
Act  of  1867  on  September  i,  1878.  The  Act  of  1867 
provided  for  both  voluntary  and  involuntary  bank- 
ruptcy. There  were  two  objections  to  it.  These  objec- 
tions were  (a)  the  great  expense  in  administering  it 
and  (b)  the  inefficiency  of  the  officers  appointed  to 
assist  the  courts  in  executing  the  law. 

The  fourth  period  includes  the  present  system  of 
bankruptcy,  which  was  established  by  the  Act  of  July 
I,  1898  (30  Stat,  at  L.,  544).  Of  the  provisions  of 
this  act  we  shall  now  inquire. 

II.— COURTS   OF   BANKRUPTCY   AND   THEIR 
JURISDICTION. 

Jurisdiction  of  Courts  of  Bankruptcy  as  to  Territory. 

The  Act  of  1898  (Sec.  i,  cl.  8,),  creates  courts  of 
bankruptcy  by  conferring  jurisdiction  in  bankruptcy; 
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on  the  district  courts  of  the  United  States,  the  Supreme 
Court  of  the  District  of  Columbia,  and  the  United 
States  Courts  in  the  Indian  Territory  and  Alaska. 
There  are  three  United  States  District  Courts  in  the 
State  of  Pennsylvania — the  eastern,  the  middle  and  the 
western.  The  eastern  district  comprises  the  counties  of 
Berks,  Bucks,  Chester,  Delaware,  Lancaster,  Lehigh, 
Montgomery,  Northampton,  Philadelphia  and  Schuyl- 
kill. The  middle  district  comprises  the  counties  of 
Adams,  Bradford,  Cameron,  Carbon,  Centre,  Columbia, 
Clinton,  Cumberland,  Dauphin,  Franklin,  Fulton, 
Huntingdon,  Juniata,  Lackawanna,  Lebanon,  Luzerne, 
Lycoming,  Mifflin,  Monroe,  Montour,  Northumber- 
land, Perry,  Pike,  Potter,  Susquehanna,  Sullivan, 
Tioga,  Union,  Wayne,  Wyoming  and  York.  The 
western  district  comprises  the  counties  of  Allegheny, 
Armstrong,  Beaver,  Bedford,  Blair,  Butler,  Cambria, 
Clarion ,  Clearfield,  Crawford,  Elk,  Erie,  Fayette, 
Forest,  Greene,  Indiana,  Jefferson,  Lawrence,  McKean, 
Mercer,  Somerset,  Venango,  Warren,  Washington  and 
Westmoreland. 

The  court  for  the  eastern  district  is  held  on  the 
third  Mondays  in  February,  May,  August,  and  Novem- 
ber, at  Philadelphia. 

The  place  of  holding  court  for  the  western  district 
is  at  Pittsburg.  The  times  and  places  of  holding  court 
in  the  middle  district  are  at  Scranton  on  the  first  Mon- 
day of  March  and  first  Monday  of  October,  at  Wil- 
liamsport  on  the  second  Monday  of  January  and  second 
Monday  of  June,  and  at  Harrisburg  on  the  first  Mon- 
day of  May  and  the  second  Monday  of  November. 
It  should  be  stated  in  this  connection  that  the  circuit 
courts  of  the  United  States  have  no  bankruptcy  juris- 
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diction,  but  that  they  have  jurisdiction  in  matters  of 
law  or  in  equity  which  may  grow  out  of  bankruptcy 
proceedings  (Act  1898,  Sec.  23  a,  and  see  91  U.  S., 
521). 

Jurisdiction  of  Bankruptcy  as  to  Powers  Conferred. 

Bankruptcy  courts  are  statutory  in  their  origin. 
They  have,  therefore,  no  powers,  authority  or  jurisdic- 
tion except  that  which  is  expressly  conferred  or  neces- 
sarily implied  to  give  full  force  and  effect  to  the  juris- 
diction which  has  been  expressly  conferred  upon  them 
(Federal  Cases,  No.  9825  and  178  U.  S.,  524). 

What  Powers  are  Expressly  Conferred. — The 
statute  (Act  1898,  Sec.  2,)  expressly  confers  upon  the 
courts  of  bankruptcy  such  jurisdiction  at  law  and  in 
equity  as  will  enable  them  to  exercise  original  jurisdic- 
tion in  bankruptcy  proceedings  as  follows :  ( i )  "To 
adjudge  persons  bankrupt  (a)  who  have  had  their  prin- 
cipal places  of  business,  resided,  or  had  their  domicile 
within  their  respective  territorial  jurisdictions  for  the 
preceding  six  months,  or  the  greater  portion  thereof,  or 
(b)  who  do  not  have  their  principal  place  of  business, 
reside,  or  have  their  domicile  within  the  United  States, 
but  have  property  within  their  jurisdictions,  or  (c)  who 
have  been  adjudged  bankrupts  by  courts  of  competent 
jurisdiction  without  the  United  States  and  have  prop- 
erty within  their  jurisdictions ; 

(2)  Allow  claims,  disallow  claims,  reconsider 
allowed  or  disallowed  claims,  and  allow  or  disallow 
them  against  bankrupt  estates ; 

(3)  Appoint  receivers  or  the  marshals,  upon  appli- 
cation of  parties  in  interest  *  *  *  ^.q  ^.^j^g  charge 
of  the  property  of  bankrupts  after  the  filing  of  the  peti- 
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tion  and  until  it  is  dismissed  or  the  trustee  is  qualified ; 

(4)  Arraign,  try,  and  punish  bankrupts,  officers, 
and  other  persons,  and  the  agents,  officers  members 
of  the  board  of  directors  or  trustees  *  *  *  of  cor- 
porations for  violations  of  this  act,  *  *  *  jn 
accordance  with  the  laws  of  the  United  States  *  *  * 
regulating  trials  for  the  alleged  violation  of  laws  of  the 
, United  States; 

(  5  )  Authorize  the  business  of  bankrupts  to  be  con- 
ducted for  limited  periods  by  receivers,  the  marshals, 
or  trustees,  if  necessary  in  the  best  interests  of  the 
estates ; 

(6)  Bring  in  and  substitute  additional  persons  or 
parties  in  proceedings  in  bankruptcy  when  necessary 

(7)  Cause  the  estates  of  bankrupts  to  be  collected, 
reduced  to  money,  and  distributed,  and  determine  con- 
troversies in  relation  thereto     *     *     *; 

(8)  Close  estates,  wherever  it  appears  that  they 
have  been  fully  administered,  by  approving  the  final 
accounts  and  discharging  the  trustee,  and  re-open  them 
whenever  it  appears  that  they  were  closed  before  being 
fully  administered ; 

(9)  Confirm  or  reject  compositions  between 
debtors  and  their  creditors,  and  set  aside  compositions 
and  reinstate  the  cases ; 

(10)  Consider  and  confirm,  modify  or  overrule,  or 
return  with  instructions  for  further  proceedings, 
records  and  findings  certified  to  them  by  referees ; 

(11)  Determine  all  claims  of  bankrupts  to  their 
exemptions ; 

(12)  Discharge  or  refuse  to  discharge  bankrupts 
and  set  aside,  discharge  and  reinstate  the  cases ; 
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(13)  Enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprison- 
ment, or  fine  and  imprisonment; 

(14)  Extradite  bankrupts  from  their  respective 
districts  to  other  districts; 

(15)  Make  such  orders,  issue  such  process,  and 
enter  such  judgments  in  addition  to  those  specifically 
provided  for  as  may  be  necessary     *     *     * ; 

(16)  Punish  persons  for  contempt  committed 
before  referees; 

^j^-j  *  *  *  Appoint  trustees,  and  upon  com- 
plaints of  creditors,  remove  trustees  for  cause  upon 
hearings  and  after  notice  to  them; 

(18)  Tax  costs  whenever  they  are  allowed  by  law, 
and  render  judgments  therefor  against  the  unsuccessful 
party,  or  the  successful  party  for  cause,  or  in  part 
against  each  of  the  parties,  and  against  estates,  in  pro- 
ceedings in  bankruptcy;  and 

(19)  Transfer  cases  to  other  courts  of  bank- 
ruptcy." 

It  should  be  added  that  the  statute  also  provides 
that  "Nothing  in  this  section  shall  be  construed  to 
deprive  a  court  of  bankruptcy  of  any  power  it  would 
possess  were  certain  specific  powers  not  herein 
enumerated." 

When  the  Jurisdiction  Attaches. — The  juris- 
diction of  the  United  States  Courts  attaches  as  soon  as 
the  petition  of  bankruptcy  is  filed  (Act  1898,  Sec.  I., 
cl.  10),  and  extends  over  the  bankrupt  and  his  estate, 
and  all  parties  and  questions  connected  therewith. 
However,  the  title  of  the  bankrupt's  property  does  not 
vest  in  the  trustee  until  the  debtor  is  formally  adjudged 
a  bankrupt  and  the  trustee  is  appointed  and  qualified 
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( 104  U.  S.,  228) .  After  the  debtor  has  been  adjudged 
bankrupt  and  the  property  is  in  the  legal  custody  of  the 
court,  it  can  not  be  affected  or  interfered  with  by  any 
other  court.    (Federal  Cases,  No.  16,982,  and  20  How., 

583-) 

Effect  of  Jurisdiction  Attaching. — The  gen- 
eral effect  of  the  jurisdiction  attaching  is  to  place  the 
property  of  a  bankrupt  in  the  custody  of  the  United 
States  and  to  make  the  bankrupt  and  parties  connected 
with  him  amenable  to  the  general  bankruptcy  law  of 
the  Federal  Government. 

Eifect  on  Suits  by  and  Against  Bankrupts. — As  to 
the  effect  which  the  filing  of  a  petition  has  on  suits  by 
and  against  bankrupts,  the  act  provides  that  a  suit 
which  is  founded  upon  a  claim  from  which  a  discharge 
would  be  a  release,  and  which  is  pending  against  a  per- 
son at  the  time  of  the  filing  of  the  petition  against  him, 
must  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a 
bankrupt,  such  action  may  be  further  stayed  until 
twelve  months  after  the  date  of  such  adjudication; 
or  if  within  that  time  such  person  applies  for  a  dis- 
charge, then  until  the  question  of  such  discharge  is 
determined  (Act  1898,  Sec.  1 1  a).  However,  the  court 
may  order  the  trustee  to  enter  his  appearance  and  to 
prosecute  or  defend  as  trustee  any  pending  suit  (Act 
1898,  Sec.  lib). 

When  an  action  is  brought  against  a  bankrupt  in 
other  courts  than  those  of  bankruptcy  after  the  filing 
of  the  petition,  the  general  rule  is  that  such  action  is 
barred  until  the  petition  is  dismissed  or  the  right  of  the 
bankrupt  discharged  is  determined.  Thus,  under  the 
Act  of  1867,  it  was  held  improper  to  take  proceedings 
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in  any  other  court  to  levy  on  execution  (Federal  Cases, 
No.  1 0,939), or  to  foreclose  a  mortgage  (Federal  Cases, 
No.  7,725),  or  to  replevin  goods  (Federal  Cases,  No. 
16,982),  or  to  enforce  a  mechanics'  lien  (103  Mass., 
233;  see  also  as  to  general  liens,  45  Atk.,  440).  Of 
course,  this  general  rule  of  law  does  not  relate  to  such 
subsequent  proceedings  as  may  be  authorized  by  the 
court  of  bankruptcy,  nor  does  it  bar  suits  which  relate 
to  matter  subsequent  to  the  commencement  of  bank- 
ruptcy proceedings,  or  to  property  which  is  not  properly 
a  part  of  the  estate  of  the  bankrupt.  Thus,  a  debt  con- 
tracted after  the  filing  of  the  petition  of  bankruptcy 
may  be  collected  out  of  the  subsequently  acquired  prop- 
erty of  the  bankrupt. 

To  What  Court  Should  the  Application  for  a  Stay 
be  Made. — The  bankruptcy  act  is  binding  on  either 
state  or  federal  courts.  The  application  for  a  stay  in 
the  proceedings  may  be  made  to  either  court.  However, 
the  simple  and  proper  procedure  is  for  the  bankrupt, 
who  is  defendant  in  a  suit  pending  in  a  state  court,  to 
file  in  such  state  court  a  petition  setting  forth  by  cer- 
tified copy  of  the  petition  in  bankruptcy  the  fact  of  the 
pending  proceedings  in  bankruptcy,  and  asking  for  a 
stay  as  provided  for  in  the  Act  of  1898  (Sec.  11  a). 
The  application  for  a  stay  should  be  made  to  the  bank- 
ruptcy court  of  the  United  States  only  when  the  state 
court  refuses  to  grant  the  stay  (See  97  Fed.  Rep.,  322). 
The  application  is  made  in  a  court  of  bankruptcy  by 
petition,  supported  by  afifidavits.  The  petition  should 
state  the  suit,  the  court  in  which  it  is  pending,  the  cause 
of  action,  and  show  that  it  is  founded  upon  a  debt  prov- 
able in  bankruptcy,  and  that  the  suit  may  be  properly 
stayed  (Federal  Cases,  No.  12,054). 
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Limitations  to  the  Exercise  of  Jurisdiction. — 
There  are  two  principal  restrictions  to  the  exercise  of 
the  power  and  authority  conferred  upon  courts  of  bank- 
ruptcy. First,  The  power  conferred  extends  only  to 
those  persons  or  parties  who  may  be  adjudged  bank- 
rupts (see  pages  124  to  128).  Second,  Courts  of  bank- 
ruptcy are  expressly  limited  to  the  exercise  of  bank- 
ruptcy jurisdiction  within  their  respective  territorial 
limits.  Thus,  a  writ  of  subpoena  or  other  process  can 
not  be  served  beyond  the  limits  of  the  district  of  the 
court  issuing  the  writ  (Federal  Cases,  No.  7,329  and 
91  U.  S.,  517;  but  see  Act  1898,  Sec.  41).  However, 
this  limitation  does  not  prevent  a  non-resident  of  the 
district  from  proving  his  claim  (Federal  Cases,  7,956), 
or  otherwise  entering  his  appearance  voluntarily 
(  Federal  Cases,  7,85 1 ) .  But  when  a  voluntary  appear- 
ance has  been  once  entered  it  can  not  be  withdrawn 
without  the  consent  of  the  court  (Federal  Cases,  14,327 
and  6  How.,  106).  Nor  does  this  limitation  prevent 
ancillary  proceedings  in  other  districts.  Courts  of 
bankruptcy  of  one  district  have  jurisdiction  to  entertain 
ancillary  proceedings  to  perfect  and  accomplish  the 
objects  of  the  general  statute  relating  to  bankruptcy 
(91  U.  S.,  516,  and  Federal  Cases,  9,768).  Thus, 
where  the  person  and  property  are  beyond  the  reach  of 
process  of  the  court  in  which  the  bankruptcy  proceed- 
ings are  pending,  the  trustee  may  resort  to  ancillary 
proceedings  in  a  court  of  bankruptcy  having  jurisdic- 
tion of  the  person.  (See  178  Pa.,  524.)  It  should  be 
added,  however,  that  ancillary  jurisdiction  is  but  auxil- 
iary, and  does  not  imply  power  of  one  district  to  carry 
out  and  enforce  the  judgment  and  orders  of  another 
(5  Fed.  Rep.,  513). 
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III.— BANKRUPTS. 

The  subject  of  bankrupts  will  be  outlined  under  the 
general  heads  of  A,  Who  May  Become  Bankrupts;  B, 
Acts  of  Bankruptcy ;  C,  Duties  of  Bankrupts ;  D,  Pro- 
tection and  Extradition  of  Bankrupts;  E,  Death  or 
Insanity  of  Bankrupts,  and  F,  Exemptions  Claimed  by 
Bankrupts. 

Who  May  Become  Bankrupts. 

-  Definition  of  a  Bankrupt. — The  act  defines  the 
word  bankrupt  to  include  (a)  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  com- 
position aside,  or  to  revoke  a  discharge  has  been  filed, 
or  (b)  who  has  filed  a  voluntary  petition,  or  (c)  who 
has  been  adjudged  a  bankrupt  (Act  1898,  Sec.  i,  cL 
4).  Bankrupts  may  be  either  (i)  voluntary  or  (2) 
involuntary. 

Voluntary  Bankrupts. — The  act  provides  that 
any  person  who  owes  debts,  except  a  corporation,  may 
become  a  voluntary  bankrupt  (Act  1898,  Sec.  4  a). 
The  term  persons  is  defined  by  the  act  to  include  cor- 
porations, except  when  otherwise  specified,  and  officers, 
partnerships,  and  women  (Act  1898,  Sec.  i,  cl.  19). 
The  term  debt  includes  any  debt,  demand,  or  claim 
provable  in  bankruptcy  (Act  1898,  Sec.  i,  cl.  11).  It 
must  be  absolutely  owing  as  a  fixed  liability,  whether 
payable  or  not  at  the  time  of  filing  the  petition  (Act 
1898,  Sec.  63  a.  See  page  200).  The  debt  may  be  for 
any  amount,  as  no  limit  is  fixed  by  the  statute. 

Involuntary  Bankrupts. — Who  May  Become 
Involuntary  Bankrupts. — The  act  provides  that  (a)  any 
natural  person,  except  a  wage-earner  or  a  person 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil. 
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(b)  any  unincorporated  company  (see  Act  1898,  Sec. 
5),  and  (c)  any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing,  or  mer- 
cantile pursuits,  owing  debts  to  the  amount  of  one 
thousand  dollars  or  over,  may  be  adjudged  an  involun- 
tary bankrupt  upon  default  or  on  impartial  trial,  and 
shall  be  subject  to  the  provisions  and  entitled  to  the 
benefits  of  this  act.  (d)  .Private  bankers,  but  not 
national  banks  or  banks  incorporated  under  state  or 
territorial  laws,  may  be  adjudged  bankrupts  (Act  1898, 
Sec.  4  b).  Of  course,  none  of  these  can  be  adjudged 
bankrupt  unless  they  are  insolvent  (Act  1898,  Sec.  3  b; 
as  to  when  a  person  is  deemed  insolvent,  see  page  181). 

Who  May  Not  Become  Involuntary  Bankrupts. — 
It  will  be  seen  from  this  section  that  the  statute 
expressly  excludes  five  different  classes  of  persons. 
First,  It  excludes  wage-earners  (See  loi,  Fed.  Rep., 
807).  The  act  defines  a  wage-earner  to  mean  an 
individual  who  works  for  wages,  salary,  or  hire  at  a 
rate  of  compensation  not  exceeding  $1,500  per  year 
(Act  1898,  Sec.  I,  cl.  27). 

Second,  Persons  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil  are  excluded.  It  has  been  held  that 
the  words  tillage  of  the  soil  do  not  so  limit  the  remain- 
der of  the  phrase  as  to  prevent  the  person  who  is 
engaged  in  raising  live  stock  from  coming  within  the 
exception  (102  Fed.  Rep.,  287). 

Third,  National  banks  are  not  included  in  the  bank- 
rupt act,  because  when  they  are  insolvent  their  affairs 
are  wound  up  under  a  special  statute  (see  Rev.  Stat., 
5,220  and  5,243,  and  also  Federal  Cases,  No.  9,051). 

Fourth,  Banks  incorporated  under  state  or  terri- 
torial laws  are  also  excluded,  because  their  affairs. 
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when  involved,  may  be  settled  under  the  laws  of  the 
state  or  territory  creating  them  (see  Federal  Cases, 
No.  13,990). 

Fifth,  All  persons  are  excluded  from  becoming- 
involuntary  bankrupts  whose  debts  do  not  amount  to 
$1,000  or  over. 

It  should  be  added  that  the  bankruptcy  act  deals 
with  living  persons.  Hence,  a  deceased  person  can  not 
be  adjudged  a  bankrupt  (4  Fed.  Rep.,  802).  Nor  can 
either  executors  or  trustees  be  adjudged  bankrupts  in 
such  capacity,  even  though  authorized  by  a  will  or 
otherwise  to  carry  on  a  business  as  a  part  of  the  admin- 
istration of  an  estate  (7  Pac.  L.  R.,  165,  and  see 
Federal  Cases  No.  3,536). 

May  Aliens,  Infants,  Lunatics  and  Married 
Women  Become  Bankrupts? — Aliens. — An  alien 
may  •  become  either  a  voluntary  or  involuntary 
bankrupt  (Federal  Cases,  No.  5,536),  provided  he 
has  property  within  the  United  States  or  has  had  a 
principal  place  of  business  or  residence  therein  for  six 
months  or  the  greater  portion  thereof  (Act  1898,  Sec. 
2,  cl.  I,  and  see  i  Cush.  Mass.,  531).  If  the  alien  is  a 
non-resident  and  the  court  can  not  get  jurisdiction  of  his 
person,  it  may  at  least  get  jurisdiction  of  his  property 
within  its  district. 

Infants. — It  is  a  familiar  general  rule  that  an  infant 
is  not  liable  for  debts  contracted  by  him  during  his 
infancy.  (See  subject  of  Contracts.)  Hence,  as  a 
general  rule,  an  infant  can  not  become  either  a  volun- 
tary or  involuntary  bankrupt  (Federal  Cases,  No. 
3,815).  However,  the  infant  may  make  during  his 
infancy  a  valid  contract  for  necessaries.  After  becoming 
of  age,  he  may  also  ratify  a  contract  made  during  his 
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infancy.  In  either  of  these  cases  it  seems  that  the  other 
contracting  party  may  compel  the  infant  to  become  an 
involuntary  bankrupt  (93  Fed.  Rep.,  942,  but  as  to 
necessaries  see,  in  the  absence  of  an  express  authority. 
Federal  Cases,  No.  3,815  and  6  Allen,  118). 

Lunatics. — A  person  who  can  not  manage  his  own 
affairs  or  who  has  been  judicially  declared  insane  can 
not  commit  an  act  of  bankruptcy  ( loi  Fed.  Rep.,  244). 
However,  if  he  commits  an  act  of  bankruptcy  while 
sane  and  afterwards  becomes  ifisane,  he  may  be 
adjudged  a  bankrupt  in  involuntary  proceedings  even 
against  the  consent  of  his  guardian  (Federal  Cases,  No. 
11,371).  But,  it  should  be  added,  that  the  death  or 
insanity  of  a  bankrupt  does  not  abate  the  proceedings. 
They  may  be  conducted  and  concluded  in  the  same 
manner,  so  far  as  possible,  as  though  he  had  not  died 
or  become  insane  (Act  1898,  Sec.  8  a). 

Married  Women. — The  general  rule  is  that  when 
a  woman  may  contract  and  owe  a  debt  she  may 
be  adjudged  a  voluntary  or  involuntary  bankrupt 
(Federal  Cases,  3,006  and  8,649  note).  Except  in 
four  cases  (see  subject  of  Contracts),  a  married  woman 
in  Pennsylvania  may  enter  into  contracts  as  freely 
as  if  she  were  a  femme  sole.  Hence,  in  this  State 
the  general  rule  may  be  stated  that  a  married 
woman  may  become  either  a  voluntary  or  involuntary 
bankrupt. 

What  Corporations  May  be  Adjudged  Bank- 
rupt.— The  act  provides  that  any  corporation  engaged 
principally  in  manufacturing,  trading,  printing,  pub- 
lishing, or  mercantile  pursuits  may  be  adjudged  bank- 
rupt (Act  1898,  Sec.  4  b).  Corporations  are  defined  by 
the  act  to  mean  all  bodies  having  any  of  the  powers 
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and  privileges  of  private  corporations  not  possessed  by 
individuals  or  partnerships,  and  shall  not  include 
limited  or  other  partnership  associations  organized 
tinder  laws  making  the  capital  subscribed  alone 
responsible  for  the  debts  of  the  association  (Act  1898, 
Sec.  I,  cl.  6).  Manufacturing  corporations,  it  has  been 
held,  are  those  engaged  in  the  making  of  goods  or 
wares  of  any  kind  by  hand  or  machinery  (7  How.,  794 
and  145  N.  Y.,  377,  and  155  N.  Y.,  408,  where  it  was 
held  that  a  company  engaged  in  slaughtering  and 
xefrigerating  mutton  was  not  engaged  in  manufactur- 
ing). A  trading  corporation  is  one  whose  business 
is  the  buying  and  selling  or  bartering  of  personal  prop- 
erty for  the  purpose  of  making  a  profit.  (See  the 
excellent  opinion  in  98  Fed.  Rep.,  711.)  The  test  to 
determine  whether  or  not  a  corporation  is  of  this  char- 
acter is  not  the  frequency  or  quantity  of  the  trading, 
but  rather  the  intention  to  trade  (3  Camp.,  Eng.,  233, 
and  see  3  Starke,  Eng.,  56,  where  a  single  act  of  trade 
was  held  sufficient).  The  words  mercantile  pursuits 
seem  to  have  a  little  broader  signification  than  the  word 
trading.  Mercantile  is  defined  by  the  Century  Dic- 
tionary "as  having  to  do  with  trade  or  commerce;  of 
or  pertaining  to  merchants,  or  the  traffic  carried  on  by 
merchants."  It  signifies  the  buying  and  selling  of 
goods  or  merchandise  or  dealing  in  the  purchase  and 
sale  of  commodities,  not  occasionally  and  incidentally, 
but  habitually  as  a  business  (98  Fed.  Rep.,  711  and 
2-]  Pa.,  494). 

It  should  be  added  in  this  connection  that  it  seems 
that  railroad,  steamship,  canal,  and  insurance  com- 
panies can  not  be  adjudged  bankrupts.  The  intent  of 
the  makers  of  the  general  bankruptcy  law  seems  to 
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have  been  to  leave  such  corporations  to  the  laws  of  the 
state  creating  them  (see  Cong.  Record,  Vol.  31,  1898, 
7.205). 

Acts  of  Bankruptcy. 

Who  May  Commit  an  Act  of  Bankruptcy. — 
The  general  rule  is  that  any  person  who  may  be 
adjudged  a  bankrupt  may  commit  an  act  of  bankruptcy. 
This  act,  however,  must  be  committed  by  the  insolvent 
(Act  1898,  Sec.  3  a)  person  himself  or  with  his 
knowledge  and  consent.  An  act  of  bankruptcy  can  not 
be  committed  by  an  agent  without  the  knowledge  and 
consent  of  the  principal  (12  Chan.  Div.,  522).  Under 
the  Act  of  1867  each  partner  had  to  commit  some  act 
of  bankruptcy,  or  there  could  be  no  adjudication  of 
bankruptcy  against  a  partnership  (Federal  Cases  No. 
11,632).  The  Act  of  1898,  however,  provides  that 
the  court  of  bankruptcy  which  has  jurisdiction  of  one 
of  the  partners  may  have  jurisdiction  of  all  the  partners 
and  of  the  administration  of  the  partnership  and 
individual  property  (Act  1898,  Sec.  5  b).  Does  this 
section  of  the  present  law  change  the  former  rule  and 
make  the  act  of  one  partner  the  act  of  bankruptcy  for 
all  the  partners?  (See  Federal  Cases,  No.  17,044, 
■where  it  was  held  that  the  sale  by  one  partner  of  his 
interest  in  an  insolvent  firm  to  a  co-partner  was  an  act 
of  bankruptcy.  See  also  98  Fed.  Rep.,  976,  where  it 
was  held  that  an  act  of  bankruptcy  committed  by  one 
partner  which  is  within  the  delegated  scope  of  his 
authority  constitutes  an  act  of  bankruptcy  on  the  part 
of  the  firm.) 

When  the  Act  of  Bankruptcy  Must  be  Com- 
jiiiTTED. — The  act  provides  that  the  debtor  must  have 
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committed  the  act  of  bankruptcy  within  fouf  months 
before  the  filing  of  the  petition  (Act  1898,  Sec.  3  b). 
The  act  also  provides  that  this  time  shall  be  computed 
by  excluding  the  first  and  including  the  last,  unless  the 
last  fall  on  a  Sunday  or  holiday,  in  which  event  the 
day  last  included  shall  be  the  next  day  thereafter  which 
is  not  a  Sunday  or  a  legal  holiday  (Act  1898,  Sec. 
31,  and  94  U.  S.,  553).  The  term  holiday  includes 
Christmas,  the  Fourth  of  July,  the  Twenty-second  of 
February  and  any  day  appointed  by  the  President  of 
the  United  States  or  the  Congress  of  the 
United  States  as  a  holiday  or  as  a  day  of  public 
fasting  or  thanksgiving  (Act  1898,  Sec.  i,  cl.  14). 
The  date  of  the  recording  or  registering  of  the  transfer 
or  assignment  is  to  be  taken  as  the  time  from  which 
the  four  months  are  to  run  when  the  act  of  bankruptcy 
consists  (a)  in  having  made  a  transfer  of  any  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his 
creditors  or  for  the  purpose  of  giving  a  preference 
*  *  *,  or  (b)  a  general  assignment  for  the  benefit 
of  his  creditors,  if  by  law  such  recording  or  registering^ 
is  required  or  permitted,  or,  if  it  is  not,  from  the  date 
when  the  beneficiary  takes  notorious,  exclusive  or  con- 
tinuous possession  of  the  property  unless  the  petitioning- 
creditors  have  received  actual  notice  of  such  transfer  or 
assignment  (Act  1898,  Sec.  3  b). 

What  are  Acts  of  Bankruptcy. — The  statute 
enumerates  five  acts  which  are  considered  acts  of  bank- 
ruptcy. These  acts  relate  to  (a)  the  fraudulent  trans- 
ferof  property,  (b)  to  preferences  created  by  thie  debtor, 
(c)  to  preferences  created  by  legal  pro'ceeding,  (d)  to 
assignments  for  the  benefit  of  creditors,  and  (e)  to  a 
petition  of  voluntary  bankruptcy  (Act  1898,  Sec.  3  a). 
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Fraudulent  Transfer,  Concealment,  or  Removal  of 
Property. — A  person  has  committed  an  act  of  bank- 
ruptcy when  he  has  conveyed,  transferred,  concealed  or 
removed,  or  permitted  to  be  concealed  or  removed, 
any  part  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors,- or  any  of  them  (Act  1898,  Sec. 
3  a).  The  word  transfer  is  defined  by  the  act  to 
include  the  sale  and  every  other  mode  of  disposing  of 
or  parting  with  property  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mort- 
gage, gift,  or  security  (Act  1898,  Sec.  i,  cl.  25).  Sec- 
tion 67  e  of  the  general  bankruptcy  act  declares  void 
all  such  transfers  which-  are  made  within  four  months 
prior  to  the  filing  of  the  petition  of  bankruptcy.  Sec- 
tion 70  e  of  the  same  act  permits  the  trustee  to  sue  in 
equity  and  avoid  a  transfer  made  even  sooner  than  four 
months  prior  to  bankruptcy.  It  will  be  noticed  that  the 
statute  requires  that  the  transfer  be  accompanied  with 
the  intent  to  hinder,  delay,  or  defraud.  This  intent  must 
be  clearly  proved  as  a  fact  (Federal  Cases,  3,297,  and 
4,260).  Of  course,  intent,  being  a  state  of  mind,  can 
not  be  established  by  direct  proof.  It  can  be  proved 
only  by  inferetice  from  the  person's  acts  or  declarations 
(18  Wend.,  374  and  395,  and  Federal  Cases,  4>093)- 
Thus,  A  makes  a  transfer  of  property  to  B,  the  con- 
sidefation  for  which  is  mutual  love  and  friendship. 
This  conveyance  is  fraudulent  and  void,  and  the  burden 
is  upon  B  to  overcome  the  presumption  of  a  fraudulent 
intent  (18  Wend.,  374  and  395). 

In  addition  to  a  fraudulent  tfansfef,  the  eoncealing:' 
or  removing  of  property  with  the  sarne  intent  con- 
stitutes an  act  of  bankruptcy  (see  Federal  Cases,  No. 
5,009).     The  concealment  or  removal  ftitist  not  be 
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physical.  It  is  sufficient  i£  there  is  an  actual  conceal- 
ment of  the  actual  title  (Federal  Cases,  No.  6,951). 
The  term  conceal^  includes  secrete,  falsify,  and  mutilate 
(Act  1898,  Sec.  I,  cl.  22).  Moreover,  in  addition  to 
defrauding  the  creditor,  any  transfer,  concealment,  or 
removal  of  property  will  constitute  an  act  of  bank- 
ruptcy, if  it  be  made  with  the  intent  to  but  hinder  or 
delay  the  creditor  in  enforcing  his  rights.  Thus,  it  is 
an  act  of  bankruptcy  for  A  to  sell  his  property  to  B 
for  a  small  sum  in  cash  and  to  give,  with  intent  to  delay 
creditors,  a  long  time  note  for  the  balance  of  the  pur- 
chase money  (Federal  Cases,  5,520). 

■Furthermore,  the  fraud  must  be  against  or  delay  the 
debtor's  creditor.  Section  i,  clause  9,  defines  the  word 
creditor  to  include  any  one  who  owns  a  demand  or 
claim  provable  in  bankruptcy.  What  debts  or  claims 
are  provable  in  bankruptcy  will  be  considered  in  the 
subsequent  pages. 

Preferences  Created  by  the  Debtor. — The  act  pro- 
vides that  a  person  has  committed  an  act  of  bankruptcy 
when  he  has  transferred,  while  insolvent,  any  portion 
of  his  property  to  one  or  more  of  his  creditors  with 
intent  to  prefer  such  creditors  over  his  other  creditors 
(Act  1898,  Sec.  3  a,  cl.  2).  It  will  be  seen  that  three 
essentials  must  concur  in  order  that  a  preference  cre- 
ated by  a  debtor  may  constitute  an  act  of  bankruptcy. 

First,  The  debtor  must  have  transferred  property 
of  his  own  to  a  creditor.  What  constitutes  a  transfer 
has  just  been  stated.     (Page  131.) 

Second,  The  debtor  must  have  been  insolvent 
at  the  time  of  the  transfer.  A  person  is  deemed 
insolvent  whenever  the  aggregate  of  his  property, 
exclusive  of  any  property  which  he  may  have  conveyed, 
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transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  shall  not,  at  a  fair  valuation, 
be  sufficient  in  amount  to  pay  his  debts  (Act  1898,  Sec. 
I,  cl.  15;  see  also  page  181). 

Third,  The  debtor  must  have  intended  to  prefer 
such  creditors  over  his  other  creditors.  A  person  is 
deemed  to  have  given  a  preference  if,  being  insolvent, 
(a)  he  has  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  f'avor  of  any  person,  or  (b) 
made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors 
of  the  same  class  (Act  1898,  Sec.  60  a,  and  see  pages 
1 34  and  135).  The  intent  to  create  this  preference  is  to 
be  inferred  from  the  acts  and  declarations  of  the  debtor 
(13  Wall.,  48). 

It  should  be  added  in  this  connection  that 
the  statute  provides  that  the  trustee  may  avoid 
a  preference  only  (a)  when  the  preference  shall 
be  given  within  four  months  before  the  filing  of  a  peti- 
tion or  after  the  filing  of  the  petition  and  before  the 
adjudication,  and  (b)  when  the  person  to  be  benefited 
shall  have  had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference  (Act  1898,  Sec. 
60  b).  Of  course,  in  determining  whether  a  preference 
created  by  a  debtor  amounts  to  an  act  of  bankruptcy, 
the  intent  of  the  debtor  is  considered  alone  and  inde- 
pendent of  the  belief  of  the  person  to  be  benefited  by 
avoiding  the  transfer. 

The  following  acts  have  been  held  to  constitute  such 
preferences  as  amount  to  acts  of  bankruptcy :  To  trans- 


134  PRINCIPLES    QF    PENNSYLVANIA    LAW 

fer  (Federal  Cases,  No.  6,735)  or  mortgage  (Federal 
Cases  12,002)  all  of  his  property  to  one  creditor  or  a 
part  of  the  creditors,  to  pay  wages  (Federal  Cases,  No. 
17,780)  or  any  one  creditor  in  full  (Federal  Cases,  No. 
10,559)  when  insolvent,  to  transfer  a  note  to  a  creditor 
as  security  for  a  pre-existing  debt  (Federal  Cases,  No. 
12,815),  or  to  transfer  property  for  present  and  future 
advances  (Federal  Cases,  No.  11,344).  On  the  other 
hand,  it  has  been  held  not  to  constitute  an  act  of  bank- 
ruptcy when  a  payment  is  made  under  the  belief  that 
the  debtor  is  solvent  (Federal  Cases,  No.  9,925),  or  to 
make  a  change  of  securities  (Federal  Cases,  No. 
17,307),  or  to  pay  a  percentage  on  claim_s  of  a  part  of 
the  creditors  when  the  others  will  receive  the  same 
percentage  (Federal  Cases,  No.  7,496),  or  to  pay  rent 
in  order  to  preserve  a  valuable  lease  (Federal  Cases, 
No.  9,441,  but  see  contra  Federal  Cases,  No.  13,115). 

Preferences  Created  by  Legal  Proceeding. — The 
act  provides  that  an  act  of  bankruptcy  may  be  com- 
mitted by  a  person's  having  sufifered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  at  least  five 
days  before  a  sale  or  final  disposition  of  any  property 
affected  by  such  preferences  vacated  or  discharged  such 
preference  (Act  1898,  Sec.  3,  cl.  3,  and  91  Fed.  Rep., 
624).  It  will  be  seen  that  three  elements  are  necessary 
to  constitute  an  act  of  bankruptcy  under  this  pro- 
vision. 

First,  The  debtor  must  have  been  insolvent  at  the 
time  the  preference  was  created. 

Second,  The  debtor  must  have  suffered  or  per- 
mitted the  preference  without  having  vacated  or  dis- 
charged it  within  five  days  before  the  sale  or  disposition 
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of  the  property.  The  phrase  suffered  or  permitted 
means  that  the  preference  might  be  created  by  legal 
proceedings,  although  the  debtor  did  nothing  tending 
to  procure  the  preference  or  to  show  an  affirmative 
desire  that  the  preference  be  created  (96  Fed.  Rep., 
812,  and  see  the  Act  of  1867  and  17  Wall,  483).  If 
a  debtor  remains  passive  and  supine  and  permits  his 
property  to  be  taken  by  one  creditor  at  the  expense  of 
the  others,  he  has  suffered  or  permitted  a  preference 
to  be  obtained  and  thereby  committed  an  act  of  bank- 
ruptcy (96  Fed.  Rep.,  812,  and  93  Fed.  Rep.,  188). 

Third,  The  preference  must  have  been  obtained  by 
a  creditor  through  legal  proceedings.  The  phrase  legal 
proceedings  has  reference  to  any  proceedings  in  3. 
court  of  justice  by  which  the  property  of  the  debtor 
is  seized  and  diverted  from  his  general  creditors  (98 
Fed.  Rep.,  812).  These  legal  proceedings  are  of  many 
kinds.  But  whatever  kind  may  be  employed  by  the 
creditor,  if  the  result  of  the  proceedings  gives  him  a 
preference  over  other  creditors  of  the  same  class,  the 
insolvent  debtor  is  therefore  charged  with  a  clearly 
implied  duty  to  vacate  or  discharge  the  preference 
-within  five  days  before  the  sale  or  disposition  of  the 
property.  If  the  debtor  fails  to  move,  his  inaction  is 
regarded  as  a  confession  that  he  is  hopelessly  insolvent, 
and  is  conclusive  proof  that  he  consents  to  the  prefer- 
ence (see  the  excellent  opinion  of  McPhersoNj  /.,  in 
93  Fed.  Rep.,  188). 

Assignments  for  the  Benefit  of  Creditors. — The 
act  provides  that  an  act  of  bankruptcy  is  committed 
when  a  person  makes  a  -general  assignment  for  the 
benefit  of  creditors  (Act- 1898,  Sec.  3,  cl.  4,  and  see  90 
Fed.  Rep.,  475). 
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This  general  assignment  is  an  act  of  bankruptcy, 
although  made  without  preferences,  without  actually- 
intending  to  defraud  creditors,  and  without  insol- 
vency (see  92  Fed.  Rep.,  337,  and  174  U.  S.,  594). 
But  it  must  not  be  supposed  that  general  assign- 
ments for  the  benefit  of  creditors  are  void.  They 
are  rather  valid,  unless  invalidated  by  subsequent  bank- 
ruptcy proceedings.  (See  91  U.  S.,  496.)  It  is  only 
the  adjudication  of  bankruptcy  on  the  ground  of  the 
general  assignment  that  avoids  and  invalidates  such 
assignment  and  subjects  the  property  assigned  to  the 
jurisdiction  of  the  bankruptcy  court  to  be  administered 
under  the  general  bankruptcy  act  (91  Fed.  Rep.,  366,. 
and  174U.  S.,  594). 

It  has  been  held  that  a  general  assignment  is  none 
the  less  an  act  of  bankruptcy  because  it  is  void  under 
the  state  law  so  that  it  can  not  be  enforced  (Federal 
Cases,  No.  9,420),  or  because  it  is  defectively  executed 
(Federal  Cases,  No.  8,133,  but  see  also  Federal  Cases, 
No.  4,143,  where  it  was  held  that  a  deed  of  assign- 
ment without  revenue  stamps  could  not  be  offered  in 
evidence). 

Petition  of  Voluntary  Bankruptcy. — The  act  pro- 
vides that  an  act  of  bankruptcy  is  committed  when  a 
person  has  admitted  in  writing  his  inability  to  pay  his 
debts  and  his  willingness  to  be  adjudged  a  bankrupt 
on  that  ground  (Act  1898,  Sec.  3,  cl.  5).  It  is  not 
necessary  that  a  petition  be  filed  in  court.  Any  admis- 
sion written  and  signed  by  the  debtor  is  sufficient.  It 
has  been  held  that  such  written  admission  made  by  a 
corporation  is  sufficient  to  sifpport  an  involuntary  peti- 
tion in  bankruptcy  (91  Fed.  Rep.,  630,  and  100  Fed. 
Rep.,  439). 
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Duties  of  Bankrupts. 

The  bankrupt  has  six  principal  duties.  These  duties 
are  (a)  to  attend  meetings,  (b)  to  comply  with  orders 
of  the  court,  (c)  to  examine  claims  against  the  estate, 
(d)  to  execute  papers,  (e)  to  prepare  a  schedule  of 
debts  and  assets,  and  (f)  to  submit  to  an  examination. 

Duty  to  Attend  Meetings. — Section  7,  cl.  i,  of 
the  general  act  provides  that  the  bankrupt  shall  attend 
the  first  meeting  of  his  creditors,  if  directed  by  the 
court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon 
his  application  for  a  discharge,  if  filed.  It  will  be  seen 
that  the  only  meeting  which  the  act  compels  the  bank- 
rupt to  attend  is  that  at  which  the  application  for  his 
discharge  is  heard.  He  must  attend  this  meeting  with- 
out an  order  of  court,  or  service  of  notice,  and  no  matter 
how  great  the  distance  he  must  travel  to  attend  such 
meeting.  He  is  not  compelled  to  attend  the  first  or 
any  subsequent  meeting  unless  specially  ordered  to  do 
so  (Federal  Cases,  No.  4,124).  Nor  is  he  in  any  case 
required  to  attend  a  meeting  of  his  creditors,  or  at 
or  for  an  examination  at  a  place  more  than  one  hundred 
and  fifty  miles  distant  from  his  home  or  principal  place 
of  business  (Act  1898,  Sec.  7,  proviso  clause).  But 
when  a  bankrupt  is  required  to  attend  a  meeting  of 
creditors  at  any  place  other  than  the  city,  town,  or 
village  of  his  residence,  he  shall  be  paid  his  actual 
expenses  from  the  estate  (Act  1898,  Sec.  7,  proviso 
clause). 

Duty  to  Comply  with  the  Orders  of  the 
Court. — The  act  further  makes  it  the  duty  of  the 
bankrupt  to  comply  with  all  lawful  orders  of  the  court 
(Act  1898,  Sec.  7,  cl.  2).  The  act  defines  the  term 
court  to  mean  the  court  of  bankruptcy  in  which  the 
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proceedings  are  pending,  and  may  include  the  referee 
(Act  1898,  Sec.  I,  cl.  7,  and  see  Sec.  41).  The  court 
of  bankruptcy  is  expressly  authorized  by  the  act  to 
rnake  the  following  orders  (a)  to  adjudge  a  person 
bankrupt  (Sec.  2,  cl.  i),  (b)  to  direct  him  to  attend 
meetings  (Sec.  7,  cl.  i),  (c)  to  examine  claims  (Sec. 
7,  proviso  clause),  (d)  to  execute  papers  (Sec.  7,  cl. 
4),  (e)  to  order  his  arrest  and  imprisonment  (Sec.  9), 
(f)  to  appear  for  examination  (Sec.  7,  cl.  9,  and  Sec. 
21  a),  and  generally  to  make  such  orders,  issue  such 
process,  and  enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessary  for  th? 
enforcement  of  the  provisions  of  the  act  (Sec.  2,  cl. 

15). 

It  has  b?en  held  that  an  order  of  court  is  binding 
Upon  the  bankrupt  until  it  is  set  aside  or  reversed — 
even  though  the  court  making  it  is  without  jurisdiction 
(121  U.  S.,  14,  and  see  9  Fed-  Rep.,  317,  and  24  Fed. 
Rep.,  432).  It  should  be  added  that  courts  of  bank' 
fuptcy  are  empowered  to  enforce  obedience  by  bank^ 
rupts  to  their  orders  by  fine  or  imprisonment  or  by  fine 
and  imprisonment  (Act  1898,  Sec.  2,  cl.  13;  see  sub- 
ject of  Contempt,  page  217).  But  where  a  bankrupt 
has  used  due  diligence  to  comply  with  an  order  of  court, 
he  should  not  be  fined  or  imprisoned  (Federal  Cases, 
No.  2,427). 

Duty  to  Examine  Claims. — The  act  provides 
that  it  is  the  duty  of  the  bankrupt  to  examine  the  cor- 
rectness of  all  proofs  of  claims  filed  against  his  estate 
(Act  1898,  Sec.  7,  cl.  3).  However,  the  bankrupt  can 
not  be  required  to  examine  claims  except  when  pre- 
sented to  him,  unless  ordered  by  the  court,  or  a  judge 
thereof,  for  cause  shown  (Act  1 898,  Sec,  7,  proviso 
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clause).  The  act  also  makes  it  the  duty  of  the  bank- 
rupt, in  case  any  person  has  to  his  knowledge  proved  a 
false  claim  against  his  estate,  to  disclose  that  fact 
immediately  to  his  trustee  (Sec.  7,  cl.  7).  Indeed, 
the  act  in  general  makes  it  the  duty  of  the  bankrupt 
to  inform  his  trustee  immediately  of  any  attempt,  by 
his  creditors  or  other  persons,  to  evade  the  provisions 
of  this  act  coming  to  his  knowledge  (Sec.  7,  cl.  6). 

Duty  to  Execute  Papers. — It  is  the  duty  of  the 
bankrupt  to  execute  and  deliver  such  papers  as  may  be 
ordered  by  the  court  (Act  1878,  Sec.  7,  cl.  4).  Thus, 
the  court  may  order  the  bankrupt  to  execute  such  papers 
as  will  enable  the  trustee  to  be  admitted  to  prosecute 
in  his  own  name  a  pending  suit  (Federal  Cases,  12, 
285),  or  to  execute  an  assignment  of  a  license  (98  Fed. 
Rep.,  89)  or  an  insurance  policy  (100,  Fed.  Rep.,  770). 
The  act  also  expressly  makes  it  the  duty  of  the  bank- 
rupt to  execute  to  his  trustee  transfers  of  all  his  prop- 
erty in  foreign  countries  (Act  1898,  Sec.  7,  cl.  5). 

Duty  to  Prepare  a  Schedule. — It  is  the  duty  of 
the  bankrupt  to  prepare,  make  oath  to,  and  file  in  court 
within  ten  days,  unless  further  time  is  .granted,  after 
the  adjudication,  if  an  involuntary  bankrupt,  and  with 
the  petition  if  a  voluntary  bankrupt,  a  schedule  of  his 
property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a  list 
of  his  creditors,  showing  their  residences,  if  known,  if 
unknown,  that  fact  to  be  stated,  the  amounts  due  each 
of  them,  the  consideration  thereof,  the  security  held  by 
them,  if  any,  and  a  claim  of  such  exemptions  as  he 
may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for 
the  clerk,  one  for  the  referee,  and  one  for  the  trustee 
(Act  1898,  Sec.  7,  cl.  8). 
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It  will  be  noticed  that  in  the  case  of  voluntary 
bankruptcy,  the  schedules  must  be  filed  with  the  peti- 
tion. An  involuntary  bankrupt  must  file  such  a 
schedule  within  ten  days  after  the  adjudication,  unless 
further  time  is  granted  by  the  court.  When  the  invol- 
untary bankrupt  is  absent  or  can  not  be  found,  it  is  the 
duty  of  the  petitioning  creditor  to  file,  within  five  days 
after  the  date  of  the  adjudication,  a  schedule  giving- 
the  names  and  places  of  residence  of  all  the  creditors 
of  the  bankrupt,  according  to  the  best  information  of 
the  petitioning  creditor.  If  the  debtor  is  found  and  is 
served  with  notice  to  furnish  a  schedule  of  his  creditors 
and  fails  to  do  so,  the  petitioning  creditor  may  apply 
for  an  attachment  against  the  debtor,  or  may  himself 
furnish  such  schedule  as  aforesaid  (Gen.  Ord.,  9). 
The  Supreme  Court  of  the  United  States,  pursuant  to 
section  thirty  of  the  act,  has  prepared  a  form  for 
schedules.  This  fact  renders  it  unnecessary  to  consider 
the  details  of  the  schedules.  It  will  be  sufficient  in  this 
connection  to  state  that  the  same  form  of  schedule  is 
used  in  both  voluntary  and  involuntary  proceedings, 
and  in  proceedings  to  have  a  partnership  declared  bank- 
rupt ;  and  that  the  schedules  must  in  all  cases  be  filed  in 
triplicate. 

Duty  to  Submit  to  an  Examination. — The  act 
provides  that  it  is  the  duty  of  the  bankrupt  when 
present  at  the  first  meeting  of  his  creditors,  and  at  such 
other  times  as  the  court  shall  order,  to  submit  to  an 
examination  concerning  the  conducting  of  his  business, 
the  cause  of  his  bankruptcy,  his  dealings  with  his  credi- 
tors and  other  persons,  the  amounts,  kind,  and  where- 
abouts of  his  property,  and  in  addition  all  matters 
which  may  affect  the  administration  and  settlement  of 
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his  estate;  but  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  pro- 
ceeding (Act  1898,  Sec.  7,  cl.  9).  The  subject  of  the 
€xamination  of  the  bankrupt  will  be  considered  under 
the  general  head  of  Proceedings  in  Bankruptcy  (page 
211). 

Protection,  Arrest  and  Extradition  of  Bankrupts. 

Protection  of  Bankrupt  from  Arrest. — The 
act  provides  that  a  bankrupt  shall  be  exempt  from 
arrest  upon  civil  process  except  in  the  following  cases : 
First,  When  issued  from  a  court  of  bankruptcy  for 
contempt  or  disobedience  of  its  lawful  orders;  Second, 
When  issued  from  a  state  court  having  jurisdiction, 
and  served  within  such  state,  upon  a  debt  or  claim 
from  which  his  discharge  in  bankruptcy  would  not  be 
a  release,  and  in  such  case  he  shall  be  exempt  from 
such  arrest  when  in  attendance  upon  a  court  of  bank- 
ruptcy or  engaged  in  the  performance  of  a  duty  imposed 
by  this  act  (Act  1898,  Sec.  9  a,  and  see  Gen.  Ord., 

30)- 

It  will  be  noticed  that  the  exemption  from  arrest  is 
limited  to  bankrupts,  i.  e.,  to  debtors  against  whom  a 
petitionof  voluntaryorinvoluntary  bankruptcy  has  been 
filed,  and  that  it  extends  during  the  whole  period  of  the 
pendency  of  the  proceedings  in  bankruptcy,  but  ceases 
at  the  determination  of  the  proceedings  for  discharge 
(Federal  Cases,  No.  7,768  and  3,964).  It  will  also  be 
seen  that  the  protection  afforded, is  from  arrest  only  and 
not  from  imprisonment.  Hence,  if  a  debtor  is  arrested 
prior  to  his  being  adjudged  a  bankrupt,  the  act  does 
not  authorize  his  release  from  imprisonment  (Federal 
Cases,  No.  17,0^0) .    However,  when  the  arrest  is  made 
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after  the  debtor  has  been  adjudged  bankrupt,  the  court 
may  order  his  release  (see  page  144).  The  protection 
afforded  a  bankrupt,  it  will  also  be  observed,  is  from 
arrest  upon  civil  process.  There  is  nothing  in  the 
statute  to  prevent  the  arrest  and  imprisonment  of  a 
bankrupt  upon  a  criminal  charge  (105  Mass.,  517). 

When  a  Bankrupt  May  be  Arrested. — There 
are  four  classes  of  cases  in  which  a  bankrupt  may  be 
arrested. 

First,  He  may  be  arrested  upon  a  criminal  pfocess 
issued  from  a  court  of  bankruptcy  or  other  federal 
court,  or  from  a  state  court. 

Second,  He  may  be  arrested  for  contempt  or  dis- 
obedience of  the  lawful  orders  issued  by  a  court  of 
bankruptcy  (Act  1898,  Sec.  9  a).  Disobedience  of 
the  orders,  processes,  or  writs  of  a  referee  will  likewise 
expose  the  bankrupt  to  arrest  (Act  1898,  Sec.  41  a, 
and  Sec.  2,  cl.  16). 

Third,  The  bankrupt  may  be  arrested  upon  a  debt 
not  released  by  a  discharge  in  bankruptcy  (Act  1898, 
Sec.  9  a).  There  are  two  essential  elements  that  must 
be  present  before  a  legal  arrest  can  be  made  under  this 
provision  of  the  act.  (a)  The  arrest  must  be  made 
within  the  state  in  which  the  court  issuing  the  process 
is  held,  (b)  The  suit  must  be  founded  upon  a  debt  or 
claim  from  which  a  discharge  in  bankruptcy  will  not 
release  him.  The  act  provides  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  provable 
debts,  except  such  as  ( i )  are  due  as  a  tax  levied  by  the 
United  States,  the  state,  county,  district  or  munici- 
pality in  which  he  resides ;  (2)  are  judgments  in  actions 
for  frauds,  or  obtaining  money  by  false  pretenses  or 
false    representations,   or   for   wilful   and   malicious 
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injuries  to  the  person  or  property  of  another;  (3)  have 
not  been  duly  scheduled  in  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless,  such  creditor  had  notice  or  actual 
knowledge  of  the  proceeding  in  bankruptcy;  (4)  were 
created  by  his  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer  or  in  any 
fiduciary  capacity  (Act  1898,  Sec.  17.  See  pages 
252  and  253). 

It  will  be  noticed  that  the  act  makes  an  important 
exception  to  the  general  rule  permitting  the  bankrupt's 
arrest  upon  a  debt  not  released  by  a  discharge  in  bank- 
ruptcy. The  language  of  the  act  is  that  in  such  case 
the  bankrupt  shall  be  exempt  from  such  arrest  when 
in  attendance  upon  a  court  of  bankruptcy  or  engaged 
in  the  performance  of  a  duty  imposed  by  the  act  (Act 
1898,  Sec.  9  a). 

Fourth,  The  last  cause  for  which  a  bankrupt  may 
be  arrested  is  for  the  purpose  of  examination.  The 
act  provides  that  the  judge  may  at  any  time  after  the 
filing  of  a  petition  by  or  against  a  person,  and  before 
the  expiration  of  one  month  after  the  qualification  of 
the  trustee,  upon  satisfactory  proof  by  the  affidavits  of 
at  least  two  persons  that  such  bankrupt  is  about  to 
leave  the  district  in  which  he  resides  or  has  his  principal 
place  of  business  to  avoid  examination,-  and  that  his 
departure  will  defeat  the  proceeding's  in  bankruptcy, 
issue  a  warrant  to  the  marshal,  directing  him  to  bring 
such  bankrupt  forthwith  before  the  court  for  examina- 
tion (Act  1898,  Sec.  9  b). 

It  will  be  observed  that  two  essentials  must  be  com- 
plied with  in  order  to  have  a  warrant  issued  for  the  arrest 
of  a  bankrupt  for  the  purpose  of  examination,   (a)   The 
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warrant  must  be  issued  after  the  filing  of  the  petition 
by  or  against  a  person,  and  before  the  expiration  of  one 
month  after  the  quaHfication  of  the  trustee,  (b)  The 
motion  for  a  warrant  must  be  supported  by  the  affi- 
davits of  at  least  two  persons.  These  affidavits  must 
clearly  and  distinctly  aver  three  things.  They  must 
show  ( I )  that  the  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of 
business,  (2)  that  he  is  leaving  the  district  to  avoid 
examination,  and  (3)  that  his  departure  will  defeat  the 
proceedings  in  bankruptcy.  It  would  seem  that  a  bank- 
rupt might  be  permitted  to  leave  the  district  for  his 
health  or  to  engage  in  business  elsewhere,  or  for  any 
other  cause,  except  to  avoid  examination.  The  phrase 
upon  satisfactory  proof  would  seem  to  indicate  that 
counter  affidavits  might  be  filed  by  the  bankrupt  as 
showing  the  purpose  and  intention  of  his  proposed 
leaving  the  district. 

How  Long  the  Bankrupt  May  be  Detained. — The 
act  provides  that  if  upon  hearing  the  evidence  of  the 
parties  it  shall  appear  to  the  court  or  a  judge  thereof 
that  the  allegations  are  true  and  that  it  is  necessary, 
he  shall  order  such  marshal  to  keep  such  bankrupt  in 
custody  not  exceeding  ten  days,  but  not  imprison  him 
until  he  shall  be  examined  and  released  or  give  bail 
conditioned  for  his  appearance  for  examination,  from 
time  to  time,  not  exceeding  in  all  ten  days,  as  required 
by  the  court,  and  for  his  obedience  to  all  lawful  orders 
made  in  reference  thereto.  (Act  1898,  Sec.  9  b;  see 
also  Federal  Cases,  No.  12,737,  that  the  arrest  is  not 
in  any  way  a  satisfaction  of  a  creditor's  debt. ) 

How  a  Bankrupt  May  be  Released  from  Custody. — 
A  bankrupt  who  is  unlawfully  held  in  custody  may  be 
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released  upon  a  writ  of  habeas  corpus.  (See  Gen.  Ord., 
30,  and  Federal  Cases,  No.  17,900.)  It  is  immaterial 
whether  the  process  for  arrest  was  issued  by  a  state  or 
federal  court.  However,  where  the  process  was  issued 
by  a  state  court,  the  application  for  release  should  be 
made  in  that  court  (Federal  Cases,  No.  95,387).  But 
the  refusal  of  the  state  court  is  not  final  (Federal  Cases, 
No.  17,623).  The  application  for  a  writ  of  habeas 
corpus  is  made  in  the  usual  manner,  i.  e.,  by  petition 
±0  the  judge  of  the  bankruptcy  court,  signed  by  the 
bankrupt,  and  supported  by  the  oath  of  the  person 
making  the  application. 

When  a  Bankrupt  May  be  Extradited. — The 
act  provides  that  whenever  a  warrant  for  the  apprehen- 
sion of  a  bankrupt  has  been  issued,  and  he  is  found 
Tvithin  the  jurisdiction  of  a  court  other  than  the  one 
issuing  the  warrant,  he  may  be  extradited  in  the  same 
manner  in  which  persons  under  indictment  are  extra- 
dited from  one  district  within  which  a  district  court 
lias  jurisdiction  to  another  (Act  1898,  Sec.  10,  and 
see  Sec.  2,  cl.  14). 

It  will  be  observed  that  two  elements  are  essential 
to  support  extradition.  (a)  A  warrant  must  have 
been  issued  for  the  arrest  of  the  bankrupt,  and  (b)  he 
must  be  found  beyond  the  jurisdiction  of  the  court 
issuing  the  warrant  and  within  the  jurisdiction  of 
another  court  of  bankruptcy. 

Death  or  Insanity  of  Bankrupts. 

Abatement. — The  act  provides  that  the  death  or 
insanity  of  a  bankrupt  shall  not  abate  the  proceedings, 
but  the  same  shall  be  concluded  in  the  same  manner, 
50  far  as  possible,  as  though  he  had  not  died  or  become 
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insane  (Act  1898,  Sec.  8).  Proceedings  are  com- 
menced when  the  petition  has  been  filed  in  a  court  of 
bankruptcy.  It  has  been  held  that  proceedings  against 
a  partnership  do  not  abate  by  reason  of  the  death  of  one 
partner  (Federal  Cases,  No.  6,896).  A  discharge  from 
bankruptcy  may  be  granted  after  the  death  of  a  bank- 
rupt to  his  personal  representative. 

Rights  of  Dower  and  Allowance. — The  act 
makes  this  proviso,  that  in  case  of  death  the  widow  and 
children  shall  be  entitled  to  all  rights  of  dower  and 
allowance  fixed  by  the  laws  of  the  state  of  the  bank- 
rupt's residence  (Act  1898,  Sec.  81).  Besides  the 
Avidow's  right  of  dower  (see  subject  of  Real  Property) 
the  Act  April  14,  1851,  (P.  L.,  613),  provides  that  the 
■widow  or  the  children  of  any  decedent  dying  within  the 
Commonwealth  of  Pennsylvania,  testate  or  intestate,  may 
retain  either  real  or  personal  property  belonging  to 
the  said  estate  to  the  value  of  three  hundred  dollars. 

Under  the  proviso  of  the  general  bankruptcy  act 
the  law  is  settled  that  an  inchoate  right  of  dower  is 
no  part  of  the  bankrupt's  property,  and  that  it  can  not 
be  barred  by  a  trustee's  sale  or  any  other  proceedings 
in  bankruptcy  against  him  (109  U.  S.,  84,  and  see 
Federal  Cases,  No.  6,437).  It  has  been  held  that  the 
wife  may  claim  dower  even  when  she  joined  with  her 
husband  in  a  fraudulent  assignment  of  his  property 
which  was  subsequently  set  aside  (Federal  Cases,  No. 
3,308). 

Exemptions  That  May  Be  Claimed  by  Bankrupts. 

What  Property  is  Exempt. — The  general  bank- 
ruptcy statute  provides  that  it  shall  not  affect  the  allow- 
ance   to    bankrupts    of    the    exemptions    which     are 
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prescribed  by  the  state  laws  in  force  at  the  time  of 
the  filing  of  the  petition  in  the  state  wherein  they 
have  had  their  domiciles  for  the  six  months  or  the 
greater  portion  thereof  immediately  preceding  the  filing 
of  the  petition  (Act' 1898,  Sec.  6).  The  laws  of  Penn- 
sylvania exempt  property,  real  or  personal,  to  the  value 
of  $300,  exclusive 

(a)  Of  all  wearing  apparel  of  the  defendant  and 
his  family,  and  all 

(b)  Bibles  and  school  books  in  use  (Act  April  9, 
1849,  P-  L.,  533;  see  3  Gr.,  30)  ; 

(c)  Of  all  sewing-machines  (Act  of  April  17, 
1869,  P.  L.  69,  and  Act  March  4,  1870,  P.  L.,  35)  ; 

(d)  Of  all  pianos,  melodeons,  organs  (Act  May 
13,  1876,  P.  L.,  171); 

(e)  Sewing-machines  and  type-writing  machines 
(Act  June  25,  1875,  P.  L.,  282),  leased  or  hired  by 
persons  residing  in  the  Commonwealth — provided  the 
persons  so  leasing  or  hiring  the  said  instruments  give 
notice  to  the  landlord  of  such  hiring  or  leasing  (see 
87  Pa.,  461,  that  the  notice  must  be  given  before  the 
right  to  distrain  has  accrued) ;  and 

(f)  Of  all  uniforms^  arms,  ammunition  and  accou- 
trements of  members  of  the  National  Guard  (Act  May 
4,  1864,  232).  The  statute  of  the  United  States  also 
exempts  all  military  uniforms,  arms  and  equipments 
(Revised  Statutes,  1,628). 

It  might  be  added  in  this  connection  that  the 
statutes  of  Pennsylvania  do  not  permit  any  exemption 
to  be  claimed  (a)  upon  a  judgment  for  $100.00  or  less 
for  wages  for  manual  labor  (Act  March  4,  1887,  P. 
L.  4),  or  (b)  upon  a  judgment  for  board  for  four 
weeks  or  less  (Act  April  4,  1889,  P.  L.,  23;  see  7^ 
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c.  c,  548,  where  it  was  held  that  if  the  record  showed 
a  judgment  for  more  than  four  weeks'  board,  the 
plaintiff  could  not  issue  execution  for  but  four  weeks' 
board  and  thus  deprive  the  defendant  of  the  right  of 
exemption,  and  see  133  Pa.,  89),  or  (c)  upon  a  judg- 
ment obtained  for  assigning  or  sending  a  claim  to  be 
collected  against  a  resident  of  the  Commonwealth 
by  proceedings  in  attachment  in  a  foreign  state  (Act 
May  23,  1887,  P.  L.,  164,  and  see  145  Pa.,  363). 

The  Domicile  of  the  Bankrupt. — The  law  of  the 
domicile  wherein  the  bankrupt  has  resided  for  more 
than  three  of  the  six  months  immediately  preceding  the 
filing  of  the  petition  determines  what  exemption  may 
be  claimed  by  him.  The  domicile  of  a  bankrupt  depends 
tipon  two  elements — (a)  his  residence  in  a  certain  place, 
(b)  coupled  with  his  intention  to  remain  in  that  place 
(see  Century  Diet,  and  129  U.  S.,  328).  It  will  be 
seen  that  the  bankrupt  can  establish  but  one  domicile 
within  the  six  months  immediately  preceding  the  filing 
of  the  petition.  It  would  seem  that  he  would  not  be 
entitled  to  any  exemption  when  he  has  not  had  a  resi- 
dence of  more  than  three  months  in  any  state.  The 
domicile  of  a  corporation  is  the  state  in  which  it  was 
created,  and  can  not  be  changed  (145  U.  S.,  450). 

Where  there  are  Liens  on  Exempt  Prop- 
erty.— It  is  the  well  settled  rule  of  law  that  all  liens 
on  property  remain  unimpaired  and  unaffected  by  bank- 
ruptcy proceedings,  and  may  be  enforced  in  the  state 
court  (Federal  Cases,  No.  11,869).  As  to  the  efifect 
of  liens  on  exempt  property,  it  seems  as  a  general  rule 
that  a  mortgage,  mechanics'  lien  for  improvements  and 
a  vendor's  lien  (Federal  Cases,No.  10,975  and  17,562), 
are  superior  to  the  right  of  exemption  and  that  other 
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liens  are  subordinate  to  it.  (But  see  Collier  on  Bank- 
ruptcy 81  and  82.)  Thus,  a  bankrupt  has  a  lot  of 
ground  against  which  there  is  a  mortgage,  a  mechanics' 
lien,  and  a  lien  on  account  of  a  judgment  note.  If  the 
lot  sells  for  more  than  the  mortgage,  the  balance  of  the 
proceeds  would  be  paid  in  the  following  order,  (i) 
the  mechanics'  lien,  (2)  the  exemption  to  the  bank- 
rupt, and  (3)  the  general  judgment  liens. 

Who  May  Claim  Exemptions. — The  right  of 
exemption  may  be  claimed  by  the  bankrujpt  or  any 
members  of  his  family  (Federal  Cases,  No.  13,071)  or 
by  the  agent  or  attorney  of  either  (32  Pa.,  82).  As 
to  the  right  of  partners  to  claim  separate  exemption 
from  partnership  assets,  the  rule  seems  to  be  that  this 
may  be  done  when  the  law  of  the  state  under  which 
the  exemption  is  claimed  permits  it  (see  91  Fed.  Rep., 
745,  and  96  Fed.  Rep.,  529,  and  93  Fed.  Rep.,  789). 
The  decisions  in  Pennsylvania  hold  that  partners  are 
not  severally  entitled  to  retain  $300.00  out  of  partner- 
ship assets  ( I  Phila.,  352) .  But  each  partner  is  entitled 
to  the  exemption  out  of  his  separate  property  (8  Phila., 
236).  It  has  been  held  that  a  non-resident  can  not 
claim  exemption  (6  W.  N.  C,  330). 

How  THE  Exemption  May  be  Waived. — It  seems 
to  be  the  general  rule  that  where  a  debtor  would  be 
held  to  have  waived  his  right  to  exemption  in  a  state 
court,  that  right  will  also  be  held  to  be  waived  in  a 
court  of  bankruptcy.  The  general  rule  in  Pennsylvania 
is  that  the  right  to  claim  exemption  is  a  personal  privi- 
lege, and  may  be  waived  either  (a)  expressly  or  (b) 
impliedly  (6  Watts,  34,  and  19  Pa.,  255).  The  right  is 
expressly  waived  where  there  is  ( i )  a  contract  to  that 
effect  (6  Watts,  34)  or  (2)  surrender  of  the  privilege 
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(25  Pa.,  273).  A  waiver  of  the  right  may  be  implied 
from  the  (i)  neglect  or  (2)  fraud  of  the  debtor. 

The  statute  expressly  makes  it  the  duty  of  the  bank- 
rupt to  claim  his  right  to  exemption  in  the  schedule 
which  he  is  compelled  to  file  (Act  1898,  Sec.  7,  cl.  8). 
If  he  fail  to  make  his  claim  in  the  schedule,  and  neglect 
to  assert  his  claim  before  the  sale  of  the  property,  he 
will  be  considered  to  have  waived  his  right  (19  Pa., 
255  and  18  Pa.,  307,  and  see  69  Pa.,  68). 

There  is  much  conflict  as  to  whether  from  the 
attempted  fraud  of  a  debtor  his  waiver  of  the  right  to 
exemption  is  to  be  implied.  This  question  most  fre- 
quently arises  under  two  circumstances — (a)  where 
there  has  been  a  conveyance  of  property  in  fraud  of 
creditors,  and  (b)  where  property  is  purchased  on  the 
eve  of  bankruptcy. 

The  law  is  well  settled  in  Pennsylvania  that  a 
defendant  can  not  claim  the  benefit  of  the  exemption 
law  out  of  property  which  he  has  conveyed  in  fraud  to 
his  creditors  (29  Pa.,  219,  3  Gr.,  30,  and  37  Pa.,  90). 
There  is,  however,  no  uniformity  in  the  cases  of  bank- 
ruptcy decided  in  the  United  States  courts  in  which 
this  question  arose.  The  decisions  are  irreconcilable 
(following  Pennsylvania  rule  see  Federal  Cases,  Nos. 
7,635,  5,660  and  4,579,  but  contra  see  Federal  Cases, 
Nos.  10,957,  13,071  and  1,071). 

As  to  property  purchased  on  the  eve  of  bankruptcy, 
there  is  also  a  hopeless  conflict  of  authority.  That 
such  purchaser  commits  a  fraud  upon  his  creditors  which 
will  give  to  the  trustee  a  right  to  take  the  property 
from  him,  free  of  any  claim  of  exemption,  see  Federal 
Cases,  Nos.  1,652  and  18,067.  The  contrary  has  been 
held  in  Federal  Cases,  No.  6,362  and  54  Fed.  Rep.,  70. 
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IV.— OFFICERS  IN  BANKRUPTCY. 

The  principal  officers  in  bankruptcy  are  A — Referees, 
B — Trustees,  C — Clerks,  D — Marshals,  and  E — Attor- 
ney-General. 

A. — Referees. 

Appointment,  Removal  and  Absence  of 
Referees. — The  office  of  referee  is  created  by  section 
33  of  the  general  act  of  bankruptcy.  The  referee  is 
both  a  judicial  and  administrative  officer  of  the  court. 
He  is  appointed  by  the  judge  of  the  United  States  court 
-within  the  territorial  limits  of  which  he  exercises  juris- 
diction (Act  1898,  Sec.  34  a).  A  referee  is  appointed 
for  a  term  of  two  years,  but  may,  in  the  discretion  of 
the  judge,  be  removed  at  any  time  because  (a)  his 
services  are  not  needed  or  (b)  for  any  other  cause. 
Whenever  the  office  of  a  referee  is  vacant,  or  its  occu- 
pant is  absent  or  disqualified  to  act,  (a)  the  judge  may 
act,  or  (b)  appoint  another  referee,  or  (c)  another 
referee  holding  an  appointment  under  the  same  court 
may,  by  order  of  the  judge,  temporarily  fill  the  vacancy 
(Act  1898,  Sec.  43). 

Number  and  Districts  of  Referees. — The  act 
provides  that  such  number  of  referees  shall  be  appointed 
as  may  be  necessary  to  assist  in  expeditiously  transact- 
ing the  bankruptcy  business  pending  in  the  various 
courts  of  bankruptcy  (Act  1898,  Sec.  37  a).  As  to 
the  districts  of  referees,  it  was  the  evident  intention  of 
the  act  to  have,  at  least,  one  referee  for  each  county. 
The  language  of  the  act  is  that  courts  of  bankruptcy 
shall  have  jurisdiction  *  *  *  to  designate,  and 
from  time  to  time  change,  the  limits  of  the  districts  of 
feferees,  so  that  each  county,  where  the  services  of  a 
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referee  are  needed,  may  constitute  at  least  one  district 
(Act  1898,  Sec.  34  a). 

Qualifications  of  Referees. — The  act  provides 
that  individuals  shall  not  be  eligible  to  appointment  as 
referees  unless  they  are  respectively  (a)  competent  to 
perform  the  duties  of  that  office;  (b)  not  holding  any 
office  of  profit  or  emolument  under  the  laws  of  the 
United  States  or  of  any  state  other  than  Commis- 
sioners of  Deeds,  Justices  of  the  Peace,  Masters  in 
Chancery,  or  Notaries  Public;  (c)  not  related  by  con- 
sanguinity or  affinity,  within  the  third  degree  as  deter- 
mined by  the  common  law;  to  any  of  the  judges  of 
the  courts  of  bankruptcy  or  circuit  courts  of  the  United 
States,  or  of  the  justices  or  judges  of  the  appellate 
courts  of  the  districts  wherein  they  may  be  appointed ; 
and  (d)  residents  of,  or  have  their  offices  in,  the  terri- 
torial districts  for  which  they  are  to  be  appointed  (Act 
1898,  Sec.  35  a). 

It  will  be  seen  that  the  first  essential  of  eligibility  is 
that  the  person  appointed  be  competent  to  perform  the 
duties  of  the  office.  Under  the  Act  of  1867,  no  person 
was  competent  unless  he  was  a  member  of  the  bar. 

The  second  essential  is  that  he  holds  no  office  of 
profit  or  emolument  under  the  laws  of  the  United  States 
or  of  any  state.  Profit  or  emolument  means  compensa- 
tion for  services  or  that  which  is  annexed  to  the  position 
or  office  as  salary,  fees,  and  perquisites  (  Century  Diet., 
and  105  Pa.,  300). 

The  third  requisite  is  that  the  appointee  be  not 
related  by  consanguinity  or  affinity  within  the  third 
degree  *  *  *  to  any  of  the  judges  *  *  *, 
Affinity  means  relationship  by  marriage.  Consan- 
guinity means  blood  relationship.    As  to  the  method  of 
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computing  the  different  degrees  of  relationship  see 
Blackstone's  Comm.,  Vol.  II.,  page  206,  and  45  Pa., 
432. 

The  fourth  requirement  is  that  the  person  reside  or 
have  his  office  in  the  territorial  district  for  which  he  is 
to  be  appointed. 

Oath  and  Bond  of  a  Referee. — Before  a  referee 
can  enter  upon  his  duties  he  must  (a)  take  the  oath  of 
office  and  (b)  give  a  bond  for  the  faithful  performance 
of  his  official  duties.  The  oath  which  he  is  required  to 
take  is  that  which  is  prescribed  for  the  judges  of  the 
United  States  courts  (Act  1898,  Sec.  36  a). 

The  act  requires  that  referees,  before  assuming  the 
duties  of  their  offices,  and  within  such  time  as  the  dis- 
trict courts  of  the  United  States  having  jurisdiction 
shall  prescribe,  shall  respectively  qualify  by  entering 
into  bond  to  the  United  States  in  such  sum  as  shall  be 
fixed  by  such  courts,  not  to  exceed  five  thousand  dol- 
lars, with  such  sureties  as  shall  be  approved  by  such 
courts,  conditioned  for  the  faithful  performance  of 
their  official  duties  (Act  1898,  Sec.  50  a).  The  act 
requires  at  least  two  sureties  upon  each  bond  (Sec. 
50  e),  and  that  some  evidence  be  given  as  to  the  actual 
value  of  the  property  of  the  sureties  (Sec.  50  d).  The 
actual  value  of  the  property  of  the  sureties,  over  and 
above  their  liabilities  and  exemptions,  on  each  bond 
must  equal  at  least  the  amount  of  such  bond  (Sec. 
50  f).  Corporations  organized  for  the  purpose  of 
becoming  sureties  upon  bonds,  or  authorized  by  law  to 
do  so,  may  be  accepted  as  sureties  upon  the  bonds  of 
referees  *  *  *  (Sec.  50  g).  These  bonds  of 
referees  *  *  *  must  be  filed  of  record  in  the 
office  of  the  clerk  of  the  court  and  may  be  sued  upon  in 
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the  name  of  the  United  States  for  the  use  of  any  per- 
son injured  by  a  breach  of  their  conditions  (Sec.  50  h). 
However,  suits  upon  referees'  bonds  can  not  be  brought 
subsequent  to  two  years  after  the  alleged  breach  of 
the  bond  (Sec.  50  1). 

Jurisdiction  of  Referees. — Provisions  of  the 
Statute. — Section  38  a  of  the  Act  of  1898  provides  that 
referees  respectively  are  hereby  invested,  subject  always 
to  a  review  by  the  judge,  within  the  limits  of  their 
districts  as  established  from  time  to  time  with  jurisdic- 
tion 

(i)  To  consider  all  petitions  referred  to  them  by 
the  clerks  and  make  the  adjudications  or  dismiss  the 
petitions; 

(2)  Exercise  the  powers  vested  in  courts  of  bank- 
ruptcy for  the  administering  of  oaths  to  and  the  exam- 
ination of  persons  as  witnesses  and  for  requiring  the 
production  of  documents  in  proceedings  before  them, 
except  the  power  of  commitment ; 

(3)  Exercise  the  powers  of  the  judge  for  the 
taking  possession  and  releasing  of  the  property  of  the 
bankrupt  in  the  event  of  the  issuance  by  the  clerk  of  a 
certificate  showing  the  absence  of  a  judge  from  the 
judicial  district,  or  the  division  of  the  district,  or  his 
sickness,  or  inability  to  act; 

(4)  Perform  such  part  of  the  duties,  except  as  to 
questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  con- 
ferred on  courts  of  bankruptcy  and  as  shall  be 
prescribed  by  rules  or  orders  of  the  courts  of  bank- 
ruptcy of  their  respective  districts,  except  as  herein 
otherwise  provided ;  and 

(5)  Upon  the  application  of  the  trustee  during  the 
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examination  of  the  bankrupts,  or  otiier  proceedings, 
authorize  the  employment  of  stenographers  at  the 
expense  of  the  estates  at  a  compensation  not  to  exceed 
ten  cents  per  folio  for  reporting  and  transcribing  the 
proceedings. 

Territorial  Jurisdiction  and  General  Judicial 
Power  of  Referees. — It  will  be  seen  that  the  territorial 
jurisdiction  of  a  referee  is  limited  to  the  county  or 
district  for  which  he  is  appointed,  except  when  he  is 
appointed  by  the  judge  to  temporarily  fill  a  vacancy 
in  another  district  (Act  1898,  Sec.  43).  The  referee 
has,  in  general,  the  same  judicial  power  as  a  judge  in 
the  performance  of  his  duties  (Sec.  38,  cl.  4).  How- 
ever, the  act  makes  four  exceptions  to  this  general  rule. 

(a)  The  referee  has  no  power  to  commit  for  contempt 
(Sees.  41,  38,  cl.  b,  and  2,  cl.  16).    Applications  for 

(b)  a  discharge  (see  99  Fed.  Rep.,  689),  (c)  or  for 
the  approval  of  a  composition,  or  (d)  for  an  injunction 
to  stay  proceedings  of  a  court  or  officer  of  the  United 
States  or  of  a  state  must  be  heard  and  decided  by  the 
judge  (Sec.  38.,  cl.  d,  and  Gen.  Ord.,  12,  cl.  3).  But 
the  judge  may  refer  such  application,  or  any  specified 
issue  arising  thereon,  to  the  referee  to  ascertain  and 
report  the  facts  (Gen.  Ord.,  12,  cl.  3). 

As  a  general  rule,  the  referee  has  no  power  to  act 
until  the  case  has  been  referred  to  him  by  a  court  of 
bankruptcy.  (See  Gen.  Ord.,  12.)  This  reference 
may  be  made  by  the  judge  of  the  district.  The  clerk 
is  required  to  make  the  reference  in  the  absence  of  the 
judge  (Act  1898,  Sec.  18,  f  and  g).  This  reference 
shottld  be  made  immediately  after  a  person  has  been 
adjudged  a  bankrupt  (Act  1898,  Sec.  22  a).  It  may 
be  made  generally  to  the  referee  or  specially  with  only 
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limited  authority  to  act  in  the  premises  or  to  consider 
and  report  upon  specified  issues  (Sec.  22  a).  It  may 
be  made  to  any  referee  within  the  territorial  jurisdiction 
of  the  court,  if  the  convenience  of  the  parties  in  interest 
will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt 
does  not  do  business,  reside,  or  have  his  domicile  in  the 
district  (Sec.  22  a).  Moreover,  the  judge  may,  at  any 
time,  (i)  for  the  convenience  of  the  party  or  (2)  for 
cause,  transfer  a  case  from  one  referee  to  another  (Sec. 
22  b). 

The  acts  of  referees  are  subject  always  to  review 
by  the  judge  (Sec.  38  a).  General  Order  27  provides 
that  when  a  bankrupt,  creditor,  trustee,  or  other  person 
shall  desire  a  review  by  the  judge  of  any  order  made  by 
the  referee,  he  shall  file  with  the  referee  his  petition 
therefor,  setting  out  the  error  complained  of;  and  the 
referee  shall  forthwith  certify  to  the  judge  the  question 
presented,  a  summary  of  the  evidence  relating  thereto, 
and  the  finding  and  order  of  the  referee  thereon. 

Judicial  Power  to  Make  an  Adjudication. — ^The 
power  to  consider  all  petitions  referred  to  him  by  the 
clerk  and  make  adjudications  or  dismiss  the  petitions 
(Sec.  38  a)  includes  both  voluntary  and  involuntary 
petitions  (Sec.  18,  cl.  f,  g).  Of  course,  in  the  first 
instance  it  is  the  duty  of  the  judge  to  make  the  adjudi- 
cation (Act  1898,  Sec.  2,  cl.  i).  The  referee  has  the 
power  to  make  adjudication  only  when  the  judge  or 
clerk  refers  the  petition  to  him  for  that  purpose. 

Judicial  Pozuer  to  Administer  Oaths  and  Examine 
Witnesses. — The  referee  is  given  power  to  administer 
oaths  in  all  cases  (Sec.  38,  cl.  2),  except  upon  hearings 
in  courts  (Sec.  20,  cl.  i).  He  is  also  empowered  to 
summon  and  examine  persons  as  witnesses,  and  require 
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the  production  of  documents  in  proceedings  before  him 
(  Sec.  38,  cl.  2.  As  to  whether  a  referee  has  this  power 
over  a  trustee  see  2  Fed.  Rep.,  851,  and  Act  of  1898, 
Sec.  49).  When  a  witness  is  summoned,  the  subpoena 
must  be  issued  by  the  clerk  of  the  court  of  bankruptcy 
(Gen.  Ord.,  3).  The  examination  of  the  witness  is 
conducted  as  in  any  court.  A  record  should  be  kept 
of  the  examinations,  and  for  this  purpose  the  referee 
is  authorized  to  employ  a  stenographer  at  the  expense 
of  the  estate  ( Sec.  38,  cl.  5  ) . 

Judicial  Power  to  take  Possession  of  and  Release 
the  Bankrupt's  Property. — After  a  case  has  been 
referred  to  a  referee,  the  referee  has  power  to  take 
possession  of  and  release  the  bankrupt's  property — ^pro- 
vided the  clerk  issues  a  certificate  showing  the  absence 
of  a  judge  from  the  judicial  district,  or  the  division  of 
the  district,  or  his  sickness  or  inability  to  act  (Sec. 
38,  cl.  3  and  Sec.  69). 

Of  course,  in  any  event,  the  referee  can  exercise 
control  over  the  bankrupt's  property  only  after  the 
case  has  been  referred  to  him  and  before  the  trustee 
has  qualified  (Act  1898,  Sec.  70).  During  this  interim, 
upon  application  of  parties  in  interest,  the  referee  may 
appoint  a  receiver  or  marshal  to  take  charge  of  the 
bankrupt's  property  (Act  1898,  Sec.  2,  cl.  3,  and  Sec. 
38,  cl.  4),  or  even  to  conduct  the  business  of  the  bank- 
rupt (Sec.  2,  cl.  5,  and  Sec.  38,  cl.  4).  When  a  mar- 
shal or  receiver  takes  possession  of  property  after  the 
petition  is  filed,  but  before  an  adjudication,  a  bond  of 
indemnity  must  be  filed  (Act  1898,  Sec.  38,  cl.  3,  and 
Sec.  69).  But  no  bond  is  required  when  the  posses- 
sion is  taken  by  the  receiver  or  marshal  after  adjudica- 
tion. 
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Duties  of  Referees.  —  Provisions  of  the 
Statute. — The  act  provides  that  referees  shall 

(i)  Declare  dividends  and  prepare  and  deliver  to 
trustees  dividend  sheets  showing  the  dividends  declared 
and  to  whom  payable; 

(2)  Examine  all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts  and  cause  such  as  are 
incomplete  or  defective  to  be  amended ; 

(3)  Furnish  such  information  concerning  the 
estates  in  process  of  administration  before  them  as  may 
be  requested  by  the  parties  in  interest ; 

(4)  Give  notices  to  creditors  as  herein  provided; 

(5)  Make  up  records  embodying  the  evidence  (see 
Gen.  Ord.,  No.  23),  or  the  substance  thereof,  as  agreed 
upon  by  the  parties  in  all  contested  matters  arising 
before  them,  when  requested  to  do  so  by  either  of 
the  parties  thereto,  together  with  their  findings  therein, 
and  transmit  them  to  the  judges ; 

(6)  Prepare  and  file  the  schedules  of  property  and 
lists  of  creditors  required  to  be  filed  by  the  bankrupts, 
or  cause  the  same  to  be  done  when  the  bankrupts  fail, 
refuse,  or  neglect  to  do  so; 

(7)  Safely  keep,  perfect,  and  transmit  to  the  clerks 
the  records  herein  required  to  be  kept  by  them  when 
the  cases  are  concluded ; 

(8)  Transmit  to  the  clerks  such  papers  as  may  be 
on  file  before  them  whenever  the  same  are  needed  in 
any  proceedings  in  courts,  and  in  like  manner  secure 
the  return  of  such  papers  after  they  have  been  used,  or, 
if  it  be  impracticable  to  transmit  the  original  papers, 
transmit  certified  copies  thereof  by  mail; 

(9)  Upon  application  of  any  party  in  interest, 
preserve  the  evidence  taken  or  the  substance  thereof  as 
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agreed   upon   by   the    parties    before   them   when    a 
stenographer  is  not  in  attendance;  and 

(10)  Whenever  their  respective  offices  are  in  the 
same  cities  or  towns  where  the  courts  of  bankruptcy 
convene,  call  upon  and  receive  from  the  clerks  all 
papers  filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them  (Act  1898,  Sec.  39  a). 

(11)  In  addition  to  these  duties,  the  referee,  in 
the  absence  of  the  judge,  is  required  to  preside  at  the 
first  meeting  of  the  creditors  (1898,  Sec.  55  b). 

(12)  He  must  prepare  a  list  of  debts  proved  at 
this  meeting  (see  Form  No.  19) ; 

(13)  He  must  appoint  a  trustee  in  the  absence  of 
an  election  by  the  creditors  (Sec.  44)  ; 

(14)  Notify  the  trustee  of  his  appointment  and 
the  penal  sum  of  his  bond  (Gen.  Ord.,  16),  and 

(15)  Approve  such  bond.  But  referees  should 
not  interfere  with  or  influence  the  choice  of  a  trustee 
(Federal  Cases,  No.  12,971). 

Duty  to  Keep  Records. — Except  in  the  cases  of  the 
duties  to  keep  records  and  give  notices  nothing 
need  be  added  to  the  mere  statement  of  the  several 
duties.  In  the  case  of  the  referees'  records  the  act 
provides  that  a  record  of  proceedings  in  each  case  before 
a  referee  is  required  to  be  kept  as  nearly  as  may  be  in 
the  same  manner  as  records  are  now  kept  in  equity 
cases  in  the  circuit  courts  of  the  United  States  (Act 
1898,  Sec.  42  a).  The  referee  may  be  required  to  pre- 
serve the  substance  of  all  the  evidence  taken  (Sec.  39, 
cl.  9,  and  Sec.  38,  cl.  5,  and  Gen.  Ord.,  22).  He  is 
required  to  endorse  on  each  paper  filed  with  him  the 
date  and  the  hour  of  filing  and  a  brief  statement  of  its 
character  (Gen.  Ord.,  2).    The  record  of  the  proceed- 
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ings  in  each  case  must  be  kept  in  a  separate  book  or 
books  (Sec.  42  b).  The  book  or  books  containing  such 
record  must,  when ,  the  case  is  concluded  before  the 
referee,  be  certified  to  by  him,  and,  together  with  such 
papers  as  are  on  file  before  him,  be  transmitted  to  the 
court  of  bankruptcy  and  shall  there  remain  as  a  part  of 
the  records  of  the  court  (Sec.  42  c). 

Duty  to  Give  Notices. — Section  58  a  of  the  Act  of 
iSgSprovides  that  creditors  shall  have  at  least  ten  days' 
notice  by  mail,  to  their  respective  addresses  as  they 
appear  in  the  list  of  creditors  of  the  bankrupt,  or  as 
afterwards  filed  with  the  papers  of  the  case  by  the 
creditors,  unless  they  waive  notice  in  writing  of 

(i)   All  examinations  of  the  bankrupt; 

(2)  All  hearings  upon  applications  for  the  con- 
firmation of  compositions  or  the  discharge  of  bank- 
rupts; 

(3)  All  meetings  of  creditors; 

(4)  All  proposed  sales  of  property;  . 

(5)  The  declaration  and  time  of  payment  of  divi- 
dends ; 

(6)  The  filing  of  the  final  accounts  of  the  trustee, 
and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon; 

(7)  The  proposed  compromise  of  any  controversy ; 
and 

(8)  The  proposed  dismissal  of  the  proceedings. 
Compensation  and  Expenses    of  Referees. — 

Compensation.- — The  act  provides  that  referees  shall 
receive  as  full  compensation  for  their  services,  payable 
after  they  are  rendered,  a  fee  of  ten  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is  filed  in  each 
case,  except  when  a  fee  is  not  required  from  a  volun- 
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tary  bankrupt,  and  from  estates  which  have  been 
administered  before  them  one  per  centum  commission 
on  sums  to  be  paid  as  dividends  and  commissions  (see 
97  Fed.  Rep.,  547,  :ind  Federal  Cases,  12,942),  or  one- 
half  of  one  per  centum  on  the  amount  to  be  paid  to 
creditors  upon  the  confirmation  of  a  composition 
(Act  1898,  Sec.  40  a). 

Whenever  a  case  is  transferred  from  one  referee  to 
another,  the  judge  shall  determine  the  proportion  in 
which  the  fee  and  commissions  therefor  shall  be  divided 
between  the  referees  (Sec.  40  b).  In  the  event  of  the 
reference  of  a  case  being  revoked  before  it  is  concluded, 
and  when  the  case  is  especially  referred,  the  judge  shall 
■determine  what  part  of  the  fee  and  commissions  shall 
be  paid  to  the  referee  ( Sec.  40  c) .  Clause  4  of  General 
Order  No.  35  provides  in  any  case  in  which  the  fees 
of  the  clerk,  referee  and  trustee  are  not  required  by 
the  act  to  be  paid  by  a  debtor  before  filing  his  petition 
to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  dur- 
ing the  pendency  of  the  proceedings  in  bankruptcy, 
may  order  those  fees  to  be  paid  out  of  the  estate;  or 
may  after  notice  to  the  bankrupt,  and  satisfactory  proof 
that  he  then  has  or  can  obtain  the  money  with  which 
to  pay  those  fees,  order  him  to  pay  them  within  a  time 
specified,  and,  if  he  fails  to  do  so,  may  order  his  peti- 
tion to  be  dismissed. 

Expenses: — General  Order  No.  35  provides  that  the 
■compensation  of  referees,  prescribed  by  the  act,  shall  be 
in  full  compensation  for  all  services  performed  by  them 
under  the  act,  or  under  these  general  orders ;  but  shall 
not  include  expenses  necessarily  incurred  by  them  in 
publishing  or  mailing  notices,  in  traveling,  or  in  per^ 
petuating   testimony,    or   other   expenses    necessarily 
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incurred  in  the  performance  of  their  duties  under  the 
act  and  allowed  by  special  order  of  the  judge  (clause  i). 
All  of  the  referee's  expenses  must  be  reported  in  detail^ 
under  oath,  and  be  examined  and  approved  or  disapproved 
by  the  court  (Act  1898,  Sec.  62).  The  referee  may- 
require  indemnity  for  expenses  (Gen.  Ord.,  10). 

B. — Trustees. 

Appointment  and  Number  of  Trustees. — As 
in  the  case  of  a  referee,  the  office  of  trustee  is  created 
by  statute  (Act  1898,  Sec.  33).  The  act  provides  that 
the  creditors  of  a  bankrupt  estate  shall,  at  their  first 
meeting  after  the  adjudication  or  after  a  vacancy  has 
occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set 
aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy  of 
the  trustee,  appoint  one  trustee  or  three  trustees  of  such 
estate.  If  the  creditors  do  not  appoint  a  trustee  or 
trustees  as  herein  provided,  the  court  shall  do  so  (Act 
1898,  Sec.  44). 

It  will  be  seen  that  the  creditors  in  the  first  instance- 
have  the  right  to  appoint  either  one  or  three  trustees. 
(  See  page  196  as  to  who  may  vote  for  trustees. )  It  has 
been  held  that  while  such  appointment  is  subject  to  the 
approval  or  disapproval  of  the  referee  or  judge  (Gen. 
Ord.,  13),  yet  neither  should  interfere  with  or  obstruct 
such  choice,  except  upon  clear  proof  of  incompetence 
for  duty  or  non-residence  (98  Fed.  Rep.,  576).  The 
referee  or  judge  can  appoint  a  trustee  only  when  the 
creditors  fail  to  do  so  (Sec.  44).  When  the  power 
of  appointment  is  exercised  by  the  referee  or  judge, 
the  same  person  should  not  be  appointed  in  all  cases 
XGen.  Ord.,  14). 
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Qualifications  of  Trustees. — The  act  provides 
that  trustees  may  be  ( i )  individuals  who  are  respect- 
ively (a)  competent  to  perform  the  duties  of  that  office, 
and  (b)  reside  or  have  an  office  in  the  judicial  district 
within  which  they  are  appointed,  or  (2)  corporations 
authorized  by  their  charters  or  by  law  to  act  in  such 
capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed  (Act  1898,  Sec.  45, 
and  see  Federal  Cases,  No.  6,231).  Either  a  creditor 
of  a  bankrupt  or  such  creditor's  attorney  may  become 
a  trustee  (Federal  Cases,  No.  1,043).  But  a  near 
relative,  an  attorney,  or  a  confidential  clerk  of  the  bank- 
rupt should  not  be  appointed  (Federal  Cases,  No. 
11,354  and  18,216).  The  trustee  should  be  imme- 
diately notified  of  his  appointment  by  the  referee  (Gen. 
Ord.,  16).  This  notice  should  contain  a  statement  of 
the  penal  amount  of  the  trustee's  bond,  and  a  request 
that  he  immediately  notify  the  referee  of  his  acceptance 
or  rejection  of  the  trust  (Gen.  Ord.,  16).  In  case  the 
trust  is  refused,  the  vacancy  must  be  filled  at  the  next 
meeting  of  the  creditors  (Act  1898,  Sec.  44). 

Bond  of  the  Trustee. — If  the  trustee  notifies  the 
referee  of  his  acceptance  of  the  trust,  he  must  qualify. 
The  act  provides  that  trustees,  before  entering  upon  the 
performance  of  their  official  duties,  and  within  ten  days 
after  their  appointment,  or  within  such  further  time, 
not  to  exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the 
courts,  conditioned  for  the  faithful  performance  of  their 
official  duties  (Act  1898,  Sec.  50  b).  The  statements 
made  in  reference  to  the  bonds  of  referees  are  in  gen- 
eral applicable  to  the  bonds  of  trustees.    ( Page  153. ) 
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Obligatory  Duties  of  Trustees. — Section  47  a 
of  the  act  provides  that  trustees  shall  respectively 

( 1 )  Account  for  and  pay  over  to  the  estates  under 
their  control  all  interest  received  by  them  upon  prop- 
erty of  such  estate ; 

(2)  Collect  and  reduce  to  money  the  property  of 
the  estate  for  which  they  are  trustees,  under  the  direc- 
tion of  the  court,  and  close  up  the  estate  as  expedi- 
tiously as  is  compatible  with  the  best  interests  of  the 
parties  in  interest ; 

(3)  Deposit  all  money  received  by  them  in  one 
of  the  designated  depositories ; 

(4)  Disburse  money  only  by  check  or  draft  on  the 
depositories  in  which  it  has  been  deposited ; 

(5)  Furnish  such  information  concerning  the 
estates  of  which  they  are  trustees  and  their  administra- 
tion as  may  be  requested  by  parties  in  interest ; 

(6)  Keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts 
expended  and  on  what  accounts; 

(7)  Lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  administration  of  the  estates ; 

(8)  Make  final  reports  and  file  final  accounts  with 
the  courts  fifteen  days  before  the  days  fixed  for  the 
final  meetings  of  the  creditors; 

(9)  Pay  dividends  within  ten  days  after. they  are 
declared  by  the  referees; 

( 10)  Report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand,  and 
Such  other  details  as  may  be  required  by  the  courts, 
Avithin  the  first  month  after  their  appointment  and 
every  two  months  thereafter,  unless  otherwise  ordered 
by  the  courts ;  and 
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(11)  Set  apart  the  bankrupt's  exemptions  and 
report  the  items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their  appointment. 
Section  47  b  provides  that  whenever  three  trustees  have 
been  appointed  for  an  estate,  the  concurrence  of  at  least 
two  of  them  shall  be  necessary  to  the  validity  of  their 
every  act  concerning  the  administration  of  the  estate. 

Duties  to  Assume  Control  and  Make  an  Inventory 
of  Bankrupt's  Property  and  Allozv  Exemptions. — The 
first  duty  of  the  trustee  is  (a)  to  enter  into  possession 
and  control  of  all  the  bankrupt's  property,  and  (b)  to 
make  an  inventory  of  such  property  (Gen.  Ord.,  No. 
17).  What  property  passes  to  the  bankrupt  will  be 
considered  in  another  paragraph  (see  pages  227  and 
232).  The  trustee  must  also  (c)  make  a  report  to  the 
court,  within  twenty  days  after  receiving  the  notice  of 
his  appointment,  of  the  articles  set  off  to  the  bankrupt  by 
him,  *  *  *  -^yj^jj  ^hg  estimated  value  of  each  article 
(Gen.  Ord.,  17,  and  Sec.  47,  cl.  11).  Any  creditor  may 
take  exceptions  to  the  determinations  of  the  trustee 
within  twenty  days  after  the  filing  of  the  report.  In 
which  case,  the  referee  may  require  the  exceptions  to 
be  argued  before  him,  and  must  certify  them  to  the 
court  for  final  determination  at  the  request  of  either 
party  (Gen.  Ord.,  17). 

Duties  to  Reduce  Property  to  Money,  Make 
Deposits  and  Keep  Accounts. — After  the  trustee  has 
made  his  inventory  and  reported  the  articles  claimed 
by  the  bankrupt  under  the  right  to  exemption,  it  is 
his  next  duty  (d)  to  reduce  all  property  that  comes  into 
his  possession  to  money  (  Sec.  47,  cl.  2 ) .  How  this  estate 
is  reduced  to  money  will  be  considered  in  another  para^ 
graph  (page  233).    As  soon  as  the  property  is  reduced 
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to  money,  (e)  the  money  must  be  deposited  (Sec.  47, 
cl.  3,  and  Federal  Cases,  14,002)  in  one  of  the  deposi- 
tories designated  by  the  court  ( Sec.  61 ) .  These  deposi- 
tories may  be  changed  at  any  time,  and  must  give  bonds 
to  the  United  States  in  such  amount  as  the  court  may 
require  (Sec.  61). 

The  trustee  is  further  required  (f)  to  keep  regular 
accounts  showing  all  amounts  received  and  from  what 
sources,  and  all  amounts  expended  and  on  what 
accounts  (Sec.  47,  cl.  6).  In  the  case  of  partnership 
bankruptcy,  the  trustee  must  keep  separate  accounts  of 
the  partnership  property  and  of  the  individual  property 
of  the  co-fiartners  (Act  1898,  Sec.  5  d). 

Duties  to  Make  Reports  and  Furnish  Information 
to  the  Court. — The  trustee  is  also  required  (g)  to  make 
a  report  to  the  court  in  writing  of  the  condition  of  the 
estate,  the  amount  of  money  on  hand,  and  such  other 
details  as  may  be  required  by  the  court,  within  the  first 
month  after  his  appointment,  and  every  two  months 
thereafter,  unless  otherwise  ordered  by  the  court  (Act 
1898,  Sec.  47,  cl.  10) .  It  is  also  the  duty  of  the  trustee 
to  (h)  furnish  such  information  *  *  *  as  may  be 
requested  by  parties  in  interest  (Sec.  47,  cl.  5,  and  see 
Federal  Cases,  No.  10,982). 

Duties  to  Pay  Taxes  and  Dividends. — The  trustee 
must  also,  upon  order  of  court,  (i)  pay  all  taxes  legally 
due  and  owing  by  the  bankrupt  to  the  United  States, 
state,  county,  district,  or  municipality  in  advance  of  the 
payment  of  dividends  to  creditors,  *  *  *  j^  case 
any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax  the  same  shall  be  heard  and  determined  by  the 
court  (Act  1898,  Sec.  64  a,  and  see  Fed.  Rep.,  500). 
Furthermore,  (j)  the  trustee  must  also  pay  dividends 
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within  ten  days  after  they  are  declared  by  the  referee 
(Sec.  47,  cl.  9).  If  a  dividend  is  paid  in  part  or  in  full 
to  a  creditor  whose  claim  is  subsequently  rejected,  the 
trustee  may  recover  the  amount  paid  (Act  1898,  Sec. 
57  e) .  Dividends  remaining  in  the  hands  of  the  trustee 
six  months  after  being  declared  must  be  paid  back  into 
court  (Act  1898,  Sec.  66  a). 

Permissible  Duties  of  Trustees. — In  addition 
to  the  duties  which  the  act  makes  obligatory  upon  the 
trustee,  there  are  three  duties  which  the  judge  may 
expressly  authorize  him  to  perform,  and  which  he  can 
not  perform  without  such  authorization.  Under  direc- 
tion of  the  court,  he  may  (a)  submit  to  arbitration  (Act 
1898,  Sec.  26  a)  or  compromise  (Act  1898,  Sec.  27  a) 
any  controversy  arising  in  the  settlement  of  the  estate, 
(b)  Likewise,  under  the  same  condition,  it  seems  he 
may  make  temporary  investment  of  the  money  belong- 
ing to  the  estate  of  the  bankrupt  (see  Act  1898,  Sec. 
47,  cl.  i).  (c)  The  court  may  also  order  the  trustee 
to  enter  his  appearance  and  defend  any  pending  suit 
against  the  bankrupt  (Act  1898,  Sec.  lib). 

Suits  by  and  Against  Trustees. — Suits  by  a 
Trustee. — A  trustee  may,  with  the  approval  of  the 
■court,  be  permitted  to  prosecute  as  trustee  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication,  with 
like  force  and  effect  as  though  it  had  been  commenced 
by  him  (Sec.  11  c). 

It  will  be  observed  that  the  bankrupt  is  in  the  first 
instance  the  judge  of  the  wisdom  of  bringing  such  a 
suit,  but  that  he  can  not  do  so  without  an  order  of 
court  to  this  efifect.  In  general,  it  may  be  stated  the 
trustee  should  not  sue  when  the  cause  of  action  is  not 
worth  the  expense  of  litigation   (14  Wall.,  87),  or 
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when  he  has  not  sufficient  funds  to  meet  all  the  expenses 
of  the  suit  (52  N.  Y.,  587). 

In  addition  to  the  prosecuting  and  defending  of 
suits  pending  during  and  prior  to  bankruptcy,  a  trustee 
is  very  frequently  required  to  bring  suits  of  three  dif- 
ferent classes.  These  are  (a)  suits  for  the  purpose  of 
collecting  or  reducing  the  property  of  the  bankrupt 
estate  to  money  (Act  1898,  Sec.  47,  cl.  2),  (b)  suits 
to  reclaim  or  recover  property  which  has  been  fraudu- 
lently conveyed  (Sec.  70  e),  and  (c)  suits  to  set  aside 
a  fraudulent  preference  (Sec.  60  b). 

The  suit  by  the  trustee  may  be  brought  without  an 
order  of  court  (a)  in  the  court  of  bankruptcy  in  which 
the  proceedings  in  bankruptcy  are  pending  (Act  1898,. 
Sec.  2,  and  Sec.  23,  cl.  b,  but  see  2  N.  B.  N.  Rep.,  725, 
which  holds  that  the  district  courts  have  no  jurisdiction 
in  actions  by  trustees  except  by  the  consent  of  the  pro- 
posed defendant),  (b)  or  in  the  state  courts  (91  U.  S., 
521,  and  93  U.  S.,  130).  It  should  be  added  in  this 
connection  that  no  case  can  be  found  which  holds  that 
the  state  court  must  exercise  jurisdiction  in  case  of 
preferences  created  by  fraudulent  conveyances.  This 
suggests  the  query  as  to  what  remedy  a  trustee  has 
when  the  state  court  refuses  jurisdiction  and  the 
defendant  does  not  consent  to  trial  in  the  District  Court 
of  the  United  Stated. 

Suits  Against  a  Trustee. — All  suits  against  a  trustee 
must  be  instituted  and  prosecuted  in  a  court  of  bank- 
ruptcy. They  can  be  prosecuted  in  another  court  only 
by  leave  of  the  court  of  bankruptcy.  This  is  because  the 
trustee  is  an  officer  of  the  court. 

Limitations  of  Actions  by  and  Against  Trustees. — 
The  act  provides  that  suits  shall  not  be  brought  by  or 


OFFICERS    IN    BANKRUPTCY  1 69 

against  a  trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed  (Act  1898, 
Sec.  II  d).  This  limitation  applies  to  suits  at  law 
and  in  equity  (21  Wall.,  342),  brought  in  either  state 
or  federal  courts  (11  Ala.,  932).  It  should  be  added, 
however,  that  the  death  or  removal  of  a  trustee  shall 
not  abate  any  suit  or  proceeding  which  he  is  prosecut- 
ing or  defending  at  the  time  of  his  death  or  removal 
(Act  1898,  Sec.  46). 

Compensation  and  Expenses  of  Trustees. — 
Compensation  of  Trustees. — The  act  provides  that 
trustees  shall  receive,  as  full  compensation  for  their 
services,  payable  after  they  are  rendered,  a  fee  of  five 
dollars  deposited  with  the  clerk  at  the  time  the  petition 
is  filed  in  each  case,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt,  and  from  estates  which 
they  have  administered,  such  commissions  or  sums  to 
be  paid  as  dividends  and  commissions  as  may  be  allowed 
by  the  courts,  not  to  exceed  three  per  centum  on  the  first 
five  thousand  dollars  or  less,  two  per  centum  on  the 
second  five  thousand  dollars  or  part  thereof,  and  one 
per  centum  on  such  sums  in  excess  of  ten  thousand 
dollars  (Act  1898,  Sec.  48  a). 

In  the  event  of  an  estate  being  administered  by 
three  trustees  instead  of  one  trustee  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  commis- 
sions between  them  according  to  the  services  actually 
rendered,  so  that  there  shall  not  be  paid  to  trustees  for 
the  administering  of  any  estate  a  greater  amount  than 
one  trustee  would  be  entitled  to  (Sec.  48  b). 

The  act  further  provides  that  the  court  may,  in  its 
discretion,  withhold  all  compensation  from  any  trustee 
who  has  been  removed  for  cause  (Sec.  48  c) . ' 


170  PRI^•CIPLES    OF    PENNSYLVANIA    LAW 

Ex'penses  of  Trustees. — The  compensation  allowed 
to  trustees  by  the  act  shall  be  in  full  compensation  for 
the  services  performed  by  them;  but  shall  not  include 
expenses  necessarily  incurred  in  the  performance  of 
their  duties  and  allowed  upon  the  settlement  of  their 
accounts  (Gen.Ord.,  35,  cl.  3,  and  see  also  cl.  4). 

Removal  of  Trustees  and  Appointment  of 
Successors. — Removal  of  Trustees. — The  act  provides 
that  upon  complaints  of  creditors,  courts  may  remove 
trustees  for  cause,  upon  hearings  and  after  notices  to 
them  (Act  1898,  Sec.  2,  cl.  17).  It  will  be  seen  that 
the  power  to  remove  a  trustee  is  left  to  the  discretion 
of  the  judge.  His  action  can  not  be  reviewed  and 
reversed  by  the  Circuit  Court  (Federal  Cases,  10,982). 
However,  the  court  of  bankruptcy  should  not  remove 
unless  (a)  upon  complaint  of  creditors,  (b)  for  prob- 
able cause,  (c)  after  due  notice  and  (d)  proper  hearing. 
Probable  cause  depends  upon,  the  circumstances  of  each 
particular  case  (see  98  Fed.  Rep.,  576).  The  follow- 
ing causes  have  been  held  sufficient  to  justify  removal — 
incompetency,  non-residence,  or  neglect  (Gen.  Ord., 
No.  1 7,  and  Federal  Cases,  No.  9,852,  and  Sec.  45),  near 
relationship  to  bankrupt  (Federal  Cases,  No.  11,354), 
and  partiality  to  creditors  (Federal  Cases,  No.  10,982). 
The  application  for  the  removal  of  a  trustee  is  made  by 
petition  to  the  judge  and  not  to  the  referee  (Gen.  Ord., 
13,  and  Federal  Cases,  No.  13,475).  Notice  of  this 
petition  in  the  nature  of  a  rule  to  show  cause  must  be 
sent  to  the  trustee  (Sec.  2,  cl.  17).  Upon  this  rule  to 
show  cause  a  hearing  is  had  in  open  court,  and  the 
trustee  is  retained  or  removed  in  the  discretion  of  the 
judge. 

Appointment    of    Successors. — The    removal    of 
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trustees  necessitates  the  appointment  of  new  trustees. 
These  should  be  appointed  in  the  same  manner  as  the 
first  by  the  creditors  at  the  first  meeting  after  the 
order  of  removal  has  been  entered  (Act  1898,  Sec.  44). 
Notices  of  this  meeting  must  be  sent  by  the  referee  to 
all  the  creditors  (Gen.  Ord.,  25)  at  least  ten  days 
before  such  meeting  (Act  1898,  Sec.  58  a).  • 

Resignation  of  Trustees. — The  act  does  not 
expressly  give  the  trustee  the  right  to  resign.  It  would 
seem,  however,  that  the  judge  may  in  his  discretion 
accept  a  trustee's  resignation. 

C— Clerks. 

Definition  of  a  Clerk. — The  act  defines  the  word 
clerk  as  meaning  the  clerk  of  a  court  of  bankruptcy, 
unless  such  a  meaning  is  inconsistent  with  the  context 
of  the  act  (Act  1898,  Sec.  i,  cl.  5). 

Duties  of  a  Clerk. — Section  51  of  the  Act  of 
1898  provides  that  clerks  shall  respectively 

(i)  Account  for,  as  for  other  fees  received  by 
them,  the  clerk's  fees  paid  in  each  case,  and  such  other 
fees  as  may  be  received  for  certified  copies  of  records 
which  may  be  prepared  for  persons  other  than  officers ; 

(2)  Collect  the  fees  of  the  clerk,  referee,  and 
trustee  in  each  case  instituted  before  filing  the  petition, 
except  the  petition  of  a  proposed  voluntary  banki-upt 
which  is  accompanied  by  an  affidavit  stating  that  the 

•petitioner  is  without,  and  can  not  obtain,  the  money 
with  which  to  pay  such  fees ; 

(3)  Deliver  to  the  referees  upon  application  all 
papers  which  may  be  referred  to  them,  or,  if  the  offices 
of  such  referees  are  not  in  the  same  cities  or  towns  as 
the  offices  of  such  clerks,  transmit  such  papers  by  mail. 
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and  in  like  manner  return  papers  which  were  received 
from  such  referees  after  they  have  been  used;  and 

(4)  Within  ten  days  after  each  case  has  been 
closed  pay  to  the  referee,  if  the  case  was  referred,  the 
fee  collected  for  him,  and  to  the  trustee  the  fee  col- 
lected for  him  at  the  time  of  filing  the  petition. 

( 5  )  In  addition  to  these  duties  the  clerk  must  also 
keep  a  docket,  in  which  the  cases  must  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced. 
It  must  contain  (a)  a  memorandum  of  the  filing  of  the 
petition  and  (b)  of  the  action  of  the  court  thereon,  (c) 
of  the  reference  of  the  case  to  the  referee,  and  of  the 
transmission  by  him  to  the  clerk  of  his  certified  record 
of  the  proceedings,  (f )  with  the  dates  thereof,  and  (g) 
a  memorandum  of  all  proceedings  in  the  case  except 
those  duly  entered  on  the  referee's  certified  record 
aforesaid.  The  docket  must  be  arranged  in  a  manner 
convenient  for  reference,  and  must  at  all  times  be  open 
to  public  inspection  (Gen.  Ord.,  No.  i). 

(6)  The  clerk  must  also  endorse  on  each  paper 
filed  with  him  the  day  and  hour  of  filing,  and  a  brief 
statement  of  its  character  (Gen.  Ord.,  No.  2). 

(7)  All  process,  summons  and  subpoenas  shall  issue 
out  of  the  court,  under  the  seal  thereof,  and  be  tested 
by  the  clerk  (Gen.  Ord.,  No.  3). 

(8)  The  clerk  must  also  refer  a  case  to  the  proper 
referee  in  case  of  the  absence  of  the  judge  (Act  1898, 
Sec.  18,  f  and  g). 

Compensation  and  Expenses  of  Clerks. — Com- 
pensation.— ^The  act  provides  that  clerks  shall  respect- 
ively receive  as  full  compensation  for  their  services  to 
each  estate,  a  filing  fee  of  ten  dollars,  except  when  a 
fee  is  not  required  from  a  voluntary  bankrupt  (Act 
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1898,  Sec.  52  a).  This  fee  does  not  include  services 
rendered  in  supplying  records,  copies  of  records  or 
proceedings  to  persons  other  than  referees  or  other 
ofiScers  (Gen.  Ord.,  35,  cl.  i). 

Expenses. — Like  expenses  incurred  by  other  offi- 
cers, the  actual  and  necessary  expenses  incurred  by 
clerks  must  be  reported  in  detail,  under  oath,  and 
examined  and  approved  or  disapproved  by  the  court. 
If  approved  they  are  paid  out  of  the  estates  in  which 
they  were  incurred  (Act  1898,  Sec.  62,  and  see  as  to  the 
right  to  be  indemnified  (Gen.  Ord.,  10). 

D. — Marshals. 

Duties  of  Marshals. — Marshals  are  officers  of 
the  courts  of  bankruptcy  (Act  1898,  Sec.  i,  cl.  18). 
They  must  serve  the  writs,  summons,  subpoenas,  and 
process  which  issue  out  of  the  court  of  bankruptcy 
(see  Act  1898,  Sec.  18  a).  They  may  be  authorized  to 
take  possession  of  (Act  1898,  Sec.  69  a,  and  Sec.  2, 
cl.  3),  or  to  conduct  the  business  of  the  bankrupt  (Act 
1898,  Sec.  2,  cl.  5). 

Compensation  and  Expenses  of  Marshals. — 
The  act  provides  that  marshals  shall  respectively  receive 
from  the  estate  v.hen  an  adjudication  in  bankruptcy  is 
made,  except  as  herein  otherwise  provided,  for  the  per- 
formance of  their  services  in  proceedings  in  bankruptcy, 
the  same  fees,  and  account  for  them  in  the  same  way, 
as  they  are  entitled  to  receive  for  the  performance  of  the 
same  or  similar  services  in  other  cases  in  accordance 
Tvith  laws  now  in  force,  or  such  as  may  be  hereafter 
enacted,  fixing  the  compensation  of  marshals  (Act 
1898,  Sec.  52  b).  Revised  Statutes,  section  829,  pro- 
vides for  the  fees  of  marshals. 
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E. — Attorney-General. 

Duty  of  the  Attorney-General. — The  act  pro- 
vides that  the  Attorney-General  shall  annually  lay 
before  Congress  statistical  tables  showing  for  the  whole 
country,  and  by  states,  (a)  the  number  of  cases  during 
the  year  of  voluntary  and  involuntary  bankruptcy; 
(b)  the  amount  of  the  property  of  the  estates;  (c)  the 
dividends  paid  and  (f)  the  expenses  of  administering 
such  estates ;  and  (g)  such  information  as  he  may  deem 
important  (Act  1898,  Sec.  53  a). 

Upon  demand  of  the  Attorney-General,  all  officers 
must  furnish  in  writing  and  transmit  to  him  by  mail 
within  ten  days  such  information  as  is  within  their 
knowledge  (Sec.  54). 


v.— PROCEEDINGS  IN  BANKRUPTCY. 

Proceedings  in  bankruptcy  may  be  outlined  under  the 
general  heads  of  A — Proceedings  before  adjudication, 
and  B — Proceedings  after  adjudication. 

A.— PROCEEDINGS  BEFORE  ADJUDICATION. 

Proceedings  before  adjudication  dififer  as  the  peti- 
tion of  bankruptcy  is  a  (a)  voluntary  or  (b)  involun- 
tary one.  Hence,  the  proceedings  under  these  several 
petitions  will  be  considered  separately. 

Proceedings  in  Voluntary  Bankruptcy. 

Who  May  File  a  Voluntary  Petition. — Sec- 
tion 59  a  of  the  general  act  provides  that  any  qualified 
person  may  file  a  petition  to  be  adjudged  a  voluntary 
bankrupt  (see  page  124).    Any  natural  male  or  female 
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person  (Act  1898,  Sec.  i,  cl.  19.  As  to  Infants,  Luna- 
tics, Aliens  and  Married  Women,  see  pages  126  and 
127),  or  unincorporated  associations  of  persons  (Act 
1898,  Sec.  4)  of  any  trade,  business,  or  profession  is 
qualified  to  file  such  petition,  provided  two  essentials 
are  fulfilled.  First,  The  person  or  unincorporated 
association,  as  a  partnership,  must  owe  debts  (Act 
1898,  Sec.  4)  in  the  nature  of  a  fixed  liability,  but  in  no 
specified  amount  (page  124).  Second,  The  person  or 
association  must  have  (i)  its  principal  place  of  busi- 
ness, resided  or  had  its  domicile  within  the  United 
States  for  the  period  of  six  months,  or  the  greater  por- 
tion thereof,  or  which  does  not  have  its  principal  place 
of  business,  reside  or  have  its  domicile  within  the 
United  States,  but  which  (2)  has  property  within  the 
jurisdiction  of  a  court  of  bankruptcy,  or  which  (3) 
has  been  adjudged  bankrupt  by  courts  of  competent 
jurisdiction  without  the  United  States  and  has  prop- 
erty within  their  jurisdiction  (Act  1898,  Sec.  2,  cl.  i). 

It  seems  that  a  qualified  person  may  file  a  voluntary 
petition  after  he  has  made  an  assignment  for  the  benefit 
of  creditors  in  the  state  court,  or  after  proceedings 
have  been  had  on  a  former  voluntary  petition  (Federal 
Cases,  No.  4,090),  or  during  the  pendency  of  a  credi- 
tor's petition  on  which  no  decree  of  bankruptcy  was 
granted  (Federal  Cases,  No.  4,850). 

What  the  Petition  Should  State. — The 
Supreme  Court  of  the  United  States  has  provided  a 
form  for  petitions  in  voluntary  bankruptcy.  This  form 
of  petition  should  be  used  with  such  alterations  as  may 
be  necessary.  There  should  be  no  abbreviations  or 
interlineations  except  for  the  purpose  of  reference 
[(Gen.  Ord.,  5,  and  see  Federal  Cases,  No.  8,986).  As 
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printed  blanks  of  the  form  of  petition  provided  by  the 
Supreme  Court  can  be  obtained  from  dealers  in  law 
stationery,  a  detailed  statement  of  what  the  petition 
should  state  is  unnecessary.  However,  it  should  be 
added  that  the  petition  should  be  signed  by  the  peti- 
tioner and  be  verified  under  oath  (Act  1898,  Sec.  18  c) 
or  affirmation  (Act  1898,  Sec.  i,  cl.  17). 

When  and  How  the  Petition  Should  be 
Filed. — The  petition  of  voluntary  bankruptcy  must 
be  filed  in  the  office  of  the  clerk  of  a  court  of  bank- 
ruptcy, and  not  with  a  referee.  The  petition  must  be 
filed  in  that  court  of  bankruptcy  for  the  district  (a) 
within  which  he  has  had  his  principal  place  of  business, 
resided,  or  had  his  domicile  for  the  greater  portion  of 
the  preceding  six  months,  or  (b)  within  which  his 
property  is  situated  if  he  has  no  place  of  business,  resi- 
dence, or  domicile  within  the  United  States  (Act  1898, 
Sec.  2) .  A  schedule  of  the  debtor's  property,  list  of  his 
creditors  and  claim  for  exemptions  are  required  to  be 
filed  with  the  petition  (Act  1898,  Sec.  7,  cl.  8,  and  page 

139)- 

While  the  act  provides  that  the  petition  shall  be  in 
duplicate,  one  copy  for  the  clerk  and  one  for  service  on 
the  bankrupt  (Act  1898,  Sec.  59  c),  and  while  it  would 
seem  unnecessary  in  the  case  of  voluntary  bankruptcy 
to  serve  on  the  bankrupt  a  copy  of  his  own  petition, 
yet  the  practice  is  to  file  three  copies.  All  of  the 
schedules  must  be  filed  in  triplicate,  one  copy  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee  (Act  1898,  Sec.  7,  cl.  8).  At  the  time  the  peti- 
tion is  filed,  the  petitioner  must  deposit  twenty-five  dol- 
lars with  the  clerk.  The  clerk  and  referee  each  receive 
ten  dollars  of  this  amount,  and  the  remaining  five  dol- 
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lars  goes  to  the  trustee  (see  Act  1898,  Sec.  51, 
cl.  2).  In  addition  to  this  deposit  of  twenty-five 
dollars,  the  clerk,  marshal,  or  referee,  may  require 
indemnity  for  such  expenses  as  they  must  incur  in  the 
discharge  of  their  respective  duties  (Gen.  Ord.,  10). 
However,  no  deposit  is  required  when  the  petition  of 
a  voluntary  bankrupt  is  accompanied  by  an  affidavit 
stating  that  the  petitioner  is  without,  and  can  not 
•obtain,  the  money  to  pay  such  fees  (Act  1898,  Sec.  51, 
•cl.  2).  But  the  judge,  at  any  time  during  the  pendency 
-of  the  proceedings  in  bankruptcy,  may  order  the  regu- 
lar fees  to  be  paid  out  of  the  estate ;  or  may,  after  notice 
to  the  bankrupt  and  satisfactory  proof  that  he  has  or 
■can  obtain  the  money  with  which  to  pay  those  fees, 
•order  him  to  pay  them  within  a  time  specified,  and  if  he 
fails  to  do  so,  may  order  his  petition  to  be  dismissed 
(Gen.  Ord.,  35).  Of  course,  all  money  advanced  for 
the  purpose  of  paying  fees  or  expenses  must  be  repaid 
to  the  bankrupt  or  other  person  out  of  the  estate  as 
part  of  the  cost  of  administering  the  same  (Gen.  Ord., 
10). 

The  petition  may  be  filed  by  the  bankrupt  in  person 
or  by  an  authorized  attorney  in  his  behalf.  The 
attorney  must  be  one  who  is  authorized  to  practice  in 
the  Circuit  or  District  Court  of  the  United  States  (Gen. 

Ord.,  4). 

Withdrawal  of  and  Amendments  to  Volun- 
tary Petitions  and  Schedules. — The  act  provides 
that  a  voluntary  or  involuntary  petition  shall  not  be 
dismissed  by  the  petitioner  or  petitioners  or  for  want 
of  prosecution  or  by  consent  of  parties  until  after  notice 
to  the  creditors  (Act  1898,  Sec.  59,  g).  But  any 
petition  or  scheduk  may  be  amended  without  notice 
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to  the  creditors.  Indeed,  a  creditor  has  no  right  to 
oppose  such  amendment  (Federal  Cases,  No.  17,293). 
The  granting  or  refusing  to  grant  leave  to  amend  rests 
in  the  sound  discretion  of  the  court.  General  Order 
II  provides  that  the  court  may  allow  amendments 
to  the  petition  and  schedules  on  application  of  the 
petitioner.  Amendments  shall  be  printed  or  written, 
signed  and  verified,  like  original  petitions  and  sched- 
ules. If  amendments  are  made  to  separate 
schedules,  the  same  must  be  made  separately,  with 
proper  references.  In  the  application  for  leave  to 
amend,  the  petitioner  shall  state  the  cause  of  error  in 
the  paper  originally  filed. 

The  Order  of  Adjudication  aistd  Reference. — 
The  act  provides  that  upon  filing  of  a  voluntary  petition 
the  judge  shall  hear  the  petition  and  make  the  adjudica- 
tion or  dismiss  the  petition.  If  the  judge  is  absent 
from  the  district,  or  the  division  of  the  district  in  which 
the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee  (Act  1898, 
Sec.  18  g).  The  adjudging  of  a  petitioner  as  bank- 
rupt is  an  ex  parte  proceeding  and  may  be  done  without 
notice  to  the  creditors.  The  order  of  adjudication  is 
conclusive  of  three  things — (a)  the  insolvency  of  the 
debtor,  (b)  his  willingness  to  surrender  his  property, 
and  (c)  his  desire  to  receive  the  benefit  of  the  general 
bankruptcy  act.  After  adjudication,  the  case  is 
referred  for  subsequent  proceedings  to  the  referee  who 
has  jurisdiction  within  the  county  in  which  the  debtor 
resides,  or  to  any  referee  within  the  territorial  jurisdic- 
tion of  the  court  (Act  1898,  Sec.  22,  and  page  155). 

The  proceedings  subsequent  to  adjudication  and 
reference  are  similar  in  all  cases  of  bankruptcy  and  will 
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be  considered  in  the  subsequent  pages  under  separate 
subjects. 

Proceedings  in  Involuntary  Bankruptcy. 

Who  May  Institute  Involuntary  Proceed- 
ings.— Proceedings  in  involuntary  bankruptcy  are 
instituted  by  petition  praying  that  the  debtor  be 
declared  bankrupt  and  his  property  distributed  ratably 
among  his  creditors.  This  petition  is  filed  with  the 
clerk  of  the  proper  court  of  bankruptcy.  It  is  filed  by 
three  or  more  creditors  who  have  provable  claims 
against  any  person  which  amount  in  the  aggregate,  in 
excess  of  the  value  of  securities  held  by  them,  if  any, 
to  five  hundred  dollars  or  over  (Act  1898,  Sec.  59  b). 
If  all  of  the  creditors  of  such  persons  are  less  than 
twelve  in  number,  then  one  of  such  creditors  whose 
claim  equals  such  amount  may  file  a  petition  to  have 
him  adjudged  a  bankrupt  (Act  1898,  Sec.  59  b).  The 
term  creditor  means  any  one  who  owns  a  demand  or 
claim  provable  in  bankruptcy,  and  may  include  his  duly 
authorized  agent,  attorney,  or  proxy  (Act  1898,  Sec. 
I,  cl.  9).  The  term  person,  as  indicated  before, 
includes  a  male  or  female  person,  a  corporation  or  a 
partnership  (Act  1898,  Sec.  i,  cl.  19). 

It  will  be  seen  that  the  act  makes  two  conditions 
essential  to  instituting  proceedings  in  involuntary 
bankruptcy,  (a)  There  must  be  the  required  number 
of  creditors,  and  (b)  the  debt  must  be  of  a  certain  speci- 
fied character. 

Number  of  Creditors. — The  act  requires  that 
three  or  more  creditors  must  join  in  all  cases  when 
the  creditors  of  the  bankrupt  are  in  number  more  than 
twelve.     When  the  creditors  are  less  than  twelve,  one 
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creditor  may  file  the  petition.  The  general  or  unsecured 
creditors  are  the  only  ones  counted  in  computing  the 
number  of  creditors.  Creditors  whose  claims  are 
secured  or  have  priority  shall  not  be  counted  in  com- 
puting either  the  number  of  creditors  or  the  amount  of 
their  claims,  unless  the  amounts  of  such  claims  exceed 
the  values  of  such  securities  or  priorities,  and  then  only 
for  such  excess  (Act  1898,  Sec.  56  b).  Of  course,  a 
secured  or  prior  creditor  may  surrender  his  security  or 
preference  and  thus  become  a  general  creditor  and  be 
counted  (Act  1898,  Sec.  59  g,  and  Federal  Cases,  No. 
9,060,  but  see  Federal  Cases,  No.  11,522).  Nor  shall 
creditors  be  counted  who  were  employed  by  the  debtor 
at  the  time  of  the  filing  of  the  petition,  or  are  related 
to  him  by  consanguinity  or  affinity  within  the  third 
degree,  as  determined  by  the  common  law  (Act  1898, 
Sec.  59  e). 

Character  of  Debt. — ^The  act  requires  that  the  debt 
be  (i)  provable  against  his  estate  and  (2)  unsecured, 
and  (3)  must  amount  in  the  aggregate  to  five  hundred 
dollars  or  over. 

The  debts  which  are  provable  under  this  section 
will  be  outlined  in  the  subsequent  pages  (page  198). 
The  act  defines  a  secured  debtor  as  including  a  creditor 
who  has  security  for  his  debt  upon  the  property  of  the 
bankrupt  of  a  nature  to  be  assignable  under  this  act, 
or  who  owns  such  a  debt  for  which  some  indorser, 
surety,  or  other  persons  secondarily  liable  for  the  bank- 
rupt has  such  security  upon  the  bankrupt's  assets  (Act 
1898,  Sec.  I,  cl.  23).  In  computing  the  amount  of  the 
debt,  interest  may  be  added  (22  Wall.,  150),  and  the 
amount  of  a  claim  in  excess  of  its  security  or  priority 
may  be  included  (Act  1898,  Sec.  56  b).    It  has  been 
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held  that  a  creditor  may  purchase  claims  against  a 
debtor  for  the  purpose  of  making  up  the  required 
amount  (Federal  Cases,  No.  17,972). 

Against  Whom-  the  Petition  May  be  Filed. — 
The  act  provides  that  before  a  debtor  can  be  adjudged 
bankrupt  four  things  must  concur : 

(a)  The  debtor  must  be  one  who  may  be  adjudged 
an  involuntary  bankrupt. 

(b)  He  must  be  insolvent. 

(c)  He  must  have  committed  an  act  of  bank- 
ruptcy within  four  months  prior  to  the  filing  of  the 
petition. 

(d)  He  or  his  property  must  be  within  the  jurisdic- 
tion of  the  court  which  is  asked  to  declare  him  bank- 
rupt. 

Full  statements  have  been  given  in  the  previous 
pagesas  towhomay  be  adjudged  bankrupts  (page  124), 
and  as  to  what  are  acts  of  bankruptcy  (page  129).  As 
to  when  the  petition  must  be  filed,  see  page  185. 

Insolvency  of  the  Debtor. — It  will  be  necessary  in 
this  connection  to  state  a  few  words  relative  only  to  the 
insolvency  of  the  debtor.  A  person  can  not  commit 
an  act  of  bankruptcy  (Act  1898,  Sec.  3  a  and  3  c)  or 
be, adjudged  a  bankrupt  (Act  1898,  Sec.  3  b),  unless 
he  be  insolvent.  A  debtor  is  deemed  insolvent  when- 
ever the  aggregate  of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  transferred, 
concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in 
amount  to  pay  his  debts  (Act  1898,  Sec.  i,  cl.  15). 
Section  3  c  of  the  statute  provides  that  the  solvency 
of  the  debtor  may  be  a  complete  defence  to  any  pro- 
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ceedings  in  bankruptcy  to  have  a  debtor  adjudged  bank- 
rupt. Section  19  of  the  same  act  provides  that  a  per- 
son against  whom  an  involuntary  petition  has  been  filed 
is  entitled  to  have  a  trial  by  jury,  in  respect  to  the  ques- 
tion of  his  insolvency,  *  *  *  and  any  act  of 
bankruptcy  alleged  in  such  petition  to  have  been  com- 
mitted, upon  filing  a  written  application  therefor  at  or 
before  the  time  within  which  an  answer  may  be  filed. 
If  such  application  is  not  filed  within  such  time,  a  trial 
by  jury  shall  be  deemed  to  have  been  waived. 

Petition  Against  a  Partnership. — ^The  act  provides 
that  a  partnership,  during  the  continuance  of  the  part- 
nership business,  or  after  dissolution  and  before  the 
final  settlement  thereof,  may  be  adjudged  a  bankrupt 
(Act  1898,  Sec.  5  a).  It  may  be  declared  bankrupt 
upon  three  dififerent  kinds  of  petitions. 

First,  All  of  the  partners  may  voluntarily  unite  and 
file  a  petition  as  in  the  case  of  an  individual  debtor  (Act 
1898,  Sec.  4  a). 

Second,  The  required  number  of  creditors  with 
provable  and  unsecured  claims  to  the  amount  of  five 
hundred  dollars  or  upwards  may  file  a  petition  against 
a  partnership  as  against  an  individual  debtor  (Act 
1898,  Sec.  4  b).  This  petition  must  aver  the  same 
requisites  as  in  the  case  of  an  involuntary  proceeding 
against  an  individual.  As  to  whether  the  act  of  one 
partner  constitutes  the  act  of  bankruptcy  for  the  part- 
nership see  page  129. 

Third,  Less  than  all  the  partners  may  petition  to 
have  the  partnership  declared  bankrupt.  This  proceed- 
ing is  partly  voluntary  and  partly  involuntary.  The 
partner  or  partners  who  do  not  join  in  the  petition  may 
resist  in  the  same  manner  and  to  the  same  extent,  and 
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are  entitled  to  similar  rights,  as  if  the  petition  had  been 
filed  by  a  creditor  (Gen.  Ord.,  8,  and  Federal  Cases, 
No.  11,366  and  No.  4,998). 

In  all  cases  of  petitions  by  or  against  a  partnership, 
all  of  the  partners  should  be  named  in  the  petition 
(Federal  Cases,  No.  11,366),  whether  they  are  actual 
or  dormant  partners,  or  whether  they  only  hold  them- 
selves out  as  partners  (Federal  Cases,  No.  7,941). 
But  the  name  of  a  dormant  partner  is  not  essential  to 
a  valid  adjudication  (Federal  Cases,  No.  9,496). 

The  petition  should  be  filed  in  the  same  court  and 
manner  as  in  any  individual  proceeding,  with  one  excep- 
tion. The  petition  must  be  accompatiied  by  a  separate 
schedule  of  the  liabilities  and  assets  of  the  partnership 
and  by  separate  schedules  of  the  individual  liabilities 
and  assets  of  each  petitioning  partner  (Federal  Cases, 
No.  17,664). 

It  should  be  added  in  this  connection  that  a  petition 
may  be  filed  against  a  partner  individually  without 
joining  the  other  members  of  the  firm  (Act  1898,  Sees. 
5  c  and  16,  and  Federal  Cases,  No.  9,750).  In  the 
event  of  one  or  more  but  not  all  of  the  members  of 
a  partnership  being  adjudged  bankrupt,  the  partnership 
property  is  not  administered  in  bankruptcy,  unless  by 
consent  of  the  partner  or  partners  not  adjudged  bank- 
rupt; but  such  partner  or  partners  not  adjudged  bank- 
rupt must  settle  the  partnership  business  as  expedi- 
tiously as  its  nature  will  permit,  and  account  for  the 
interest  of  the  partner  or  partners  adjudged  bankrupt 
(Act  1898,  Sec.  5  h) .  It  has  also  been  held  that  a  part- 
nership can  not  be  adjudged  bankrupt  after  the  death 
of  one  of  the  partners  (Federal  Cases,  No.  13,825). 
However,  a  surviving  partner  may  be  adjudged  either 
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a  voluntary  (14  Fed.  Rep.,  153)  or  involuntary 
(Federal  Gases,  No.  13,393)  bankrupt  both  as  an 
individual  and  as  a  surviving  partner. 

What  the  Petition  Should  State.-^As  in  the 
case  of  voluntary  petitions  the  Supreme  Court  of  the 
United  States  has  provided  a  form  for  petitions  in 
involuntary  bankruptcy.  This  form  should  be  followed 
wherever  possible.  Since  this  form  may  be  secured 
easily  from  law  stationers,  a  detailed  statement  of  what 
the  petition  should  state  will  not  be  given.  However, 
it  should  be  stated  in  general  that  the  petition  should 
clearly  and  fully  set  forth  all  matters  that  are  necessary 
to  give  jurisdiction  in  the  particular  case.  Thus,  it 
should  allege  a  distinct  act  of  bankruptcy  committed 
within  the  proper  time  and  territorial  limits.  It  should 
describe  the  bankrupt  so  as  to  show  that  he  does  not 
come  within  the  excepted  persons.  It  should  aver  the 
requisite  number  of  creditors  and  amount  of  debts,  and 
should  sufficiently  describe  the  claims  of  the  petitioning 
creditors  so  as  to  show  that  they  are  provable  claims  to 
the  requisite  amount.  The  allegation  in  regard  to  the 
act  of  bankruptcy  must  be  positive,  full,  and  unqualified 
(Federal  Cases,  No.  9,912),  while  several  acts  of  bank- 
ruptcy rnay  be  charged  in  the  same  petition  (Federal 
Cases,  No.  8,859),  y^t  no  evidence  can  be  introduced 
of  acts  which  are  not  averred  in  the  petition  (Federal 
Cases,  No.  11,344).  In  the  case  of  partnership,  the 
petition  should  aver  an  act  of  bankruptcy  on  the  part 
of  the  partnership  and  not  of  an  individual  partner 
(Federal  Cases,  Nos.  11,632  and  17,044).  The  peti- 
tion should  be  signed  (Federal  Cases,  No.  8,859)^. 
and  verified  by  affidavit  under  oath  or  affirmation 
(Federal  Cases,  No.  11,597)  by  the  petitioning  credi- 
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tor,   or    creditors,    or    their    attorney    or    agent    (Act 
1898,  Sec.  18  c). 

Where^  When  and  How  the  Petition  Should- 
BE  Filed. — The  petition  must  be  filed  at  the  same  place 
and  with  the  same  officer  that  a  voluntary  petition  is 
filed  (page  176). 

It  must  be  filed  within  four  months  after  the 
commission  of  the  act  of  bankruptcy  upon  which, 
it  is  founded  (see  page  129).  The  act  requires  that 
the  petition  be  filed  in  duplicate,  one  copy  for  the  clerk 
and  one  for  the  bankrupt  (Act  1898,  Sec.  59  c)  by 
the  creditor  or  creditors,  or  their  authorized  attor- 
ney (Gen.  Ord.,  4).  In  practice,  however,  three  copies 
of  the  petition  are  usually  filed.  The  same  amount  of 
money  must  be  deposited  for  costs  and  under  the  same 
conditions  as  in  voluntary  bankruptcy.  There  can  be  no 
proceeding  in  involuntary  bankruptcy  without  this 
deposit.  No  schedules  are  filed  with  the  filing  of  the 
petition.  These  are  filed  subsequently  by  the  bank- 
rupt. It  is  only  in  case  he  fails  to  do  so  that  the  peti- 
tioning creditor  or  creditors  file  schedules  (page  140). 

Withdrawal  of  and  Amendments  to  Involun- 
tary Petition  and  Schedules. — In  general,  the 
statements  made  under  this  head  in  outlining  the  sub- 
ject of  proceedings  in  voluntary  bankruptcy  apply  with 
equal  force  in  the  case  of  proceedings  in  involuntary 
bankruptcy  (seepage  177). 

Protection  of  Estate  of  Bankrupt. — A  con- 
siderable length  of  time  often  intervenes  between  the 
filing  of  the  petition  and  the  appointment  and  qualifica- 
tion of  a  trustee.  During  this  interval  the  bankrupt 
or  some  creditor  or  other  person  may  destroy  or  dispose 
of  the  bankrupt's  property.     In  order  to  prevent  this 
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and  preserve  the  estate  of  the  bankrupt  the  act 
prescribes  four  modes  of  proceeding. 

Appointment  of  Receivers. — First,  The  court  may- 
appoint  receivers  or  the  marshals,  upon  application  of 
parties  in  interest,  in  case  the  courts  shall  find  it  abso- 
lutely necessary,  for  the  preservation  of  estates,  to 
take  charge  of  the  property  of  bankrupts  after  the  filing 
of  the  petition  and  until  it  is  dismissed  or  the  trustee 
is  qualified  (Act  1898,  Sec.  2,  cl.  3).  The  business  of 
the  bankrupt  may  be  conducted  for  limited  periods  by 
receivers,  marshals,  or  trustees,  if  necessary  in  the  best 
interests  of  the  estate  (Act  1898,  Sec.  2,  cl.  5). 

The  application  for  the  appointment  of  a  receiver 
should  be  made  by  petition  supported  by  affidavits. 

Discontinuance  of  a  Pending  Suit. — Second,  The 
court  may  order  a  suit,  which  is  founded  upon  a  claim 
from  which  a  discharge  would  be  a  release,  and  which 
is  pending  against  a  person  at  the  time  of  .the  filing  of 
a  petition  against  him,  to  be  staid  until  after  an  adjudi- 
cation or  the  dismissal  of  the  petition  (Act  1898,  Sec. 
II  a,  see  page  121). 

Granting  of  a  Temporary  Injunction. — Third, 
Section  2,  cl.  15,  of  the  general  act  gives  the  court  the 
power  to  make  such  orders,  issue  such  process,  and 
enter  such  judgments,  *  *  *  ^s  may  be  necessary 
for  the  enforcement  of  the  provisions  of  the  act.  Under 
this  general  power,  the  courts  exercise  the  right  to 
issue  temporary  injunctions,  restraining  the  debtor  or 
any  other  person  from  transferring  or  interfering 
with  the  property  of  the  debtor  (90  Fed.  Rep.,  475). 

This  temporary  injunction  may  be  applied  for  (a) 
by  petition  (Federal  Cases,  No.  1,569),  or  (b)  by  bill 
in  equity  (89  Fed.  Rep.,  691).     The  petition  should 
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describe  the  property  and  be  verified  by  oath  of  the  peti- 
tioner or  his  attorney  (Federal  Cases,  No.  4,728).  It 
should  not  be  founded  on  mere  information  or  belief 
(Federal  Cases,  No.  1,569).  The  injunction  may  be 
issued  without  notice  to  the  adverse  party  (Federal 
Cases,  No.  9,912). 

Seizure  of  Debtor's  Property. — Fourth,  Whenever 
a  petition  is  filed  by  any  person  for  the  purpose  of 
having  another  adjudged  a  bankrupt,  an  application 
may  be  made  to  take  charge  of  and  hold  the  property 
•of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior 
to  the  adjudication  and  pending  the  hearing  on  the 
petition  (Act  1898,  Sec.  3  e).  The  act  further  pro- 
vides that  a  judge  may,  upon  satisfactory  proof,  by 
afifidavit,  that  a  bankrupt  against  whom  an  involuntary 
petition  has  been  filed  and  is  pending  (a)  has  com- 
mitted an  act  of  bankruptcy,  or  (b)  has  neglected  or  is 
neglecting,  or  (c)  is  about  to  so  neglect  his  property 
that  it  has  thereby  deteriorated  or  is  thereby  deteriorat- 
ing or  is  about  thereby  to  deteriorate  in  value,  issue 
a  warrant  to  the  marshal  to  seize  and  hold  it  subject 
to  further  orders  (Act  1898,  Sec.  69).  Before  such 
v\rarrant  is  issued  the  petitioners  applying  therefor  shall 
enter  into  a  bond  in  such  amount  as  the  judge  shall 
fix,  with  such  sureties  as  he  shall  approve,  conditioned 
to  indemnify  such  bankrupt  for  such  damages  as  he 
shall  sustain  in  the  event  such  seizure  shall  prove  to 
have  been  wrongfully  obtained  (Act  1898,  Sec.  69). 

If  such  petition  is  dismissed  by  the  court  or  with- 
drawn by  the  petitioner,  the  respondent  or  respondents 
shall  be  allowed  all  costs,  counsel  fees,  expenses,  and 
damages  occasioned  by  such  seizure,  taking  or  deten- 
tion of    such    property.     These    counsel    fees,    costs, 
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expenses,  and  damages  shall  be  fixed  and  allowed  by  the 
court,  and  paid  by  the  obligors  in  such  bond  (Act  1898, 
Sec.  3  e). 

When  the  marshal  is  authorized  to  seize  property, 
he  must  take  and  hold  only  the  property  specified  in  the 
warrant  and  in  the  possession  of  the  alleged  bankrupt. 
He  can  not  seize  property  which  has  been  transferred 
by  the  bankrupt  to  another  person  (91  Fed.  Rep.,  363). 
If  such  property  is  seized,  the  transferee  may  petition  to- 
have  such  property  returned  (Federal  Cases,  No.  6,161). 

The  act  permits  even  the  release  of  property 
properly  seized,  if  the  bankrupt  shall  give  bond  in  a 
sum  which  shall  be  fixed  by  the  judge,  with  such  sureties 
as  he  shall  approve,  conditioned  to  turn  oyer  such 
property,  or  pay  the  value  thereof  in  money  to  the 
trustee,  in  the  event  he  is  adjudged  a  bankrupt  (Act 
1898,  Sec.  69). 

Service. — The  first  step  after  filing  a  petition  in 
involuntary  bankruptcy  is  to  serve  the  alleged  bank- 
rupt with  notice  of  the  proceeding.  This  service  must 
be  (a)  personal,  if  possible;  otherwise,  it  may  be  by 
(b)  publication  (Act  1898,  Sec.  18). 

Personal  Service. — Upon  the  filing  of  a  petition  for 
involuntary  bankruptcy,  service  thereof,  with  a  writ 
of  subpcena,  shall  be  made  upon  the  person  therein 
named  as  defendant  in  the  same  manner  that  service  of 
such  process  is  now  had  upon  the  commencement  of  a 
suit  in  equity  in  the  courts  of  the  United  States,  except 
that  it  shall  be  returnable  within  fifteen  days,  unless 
the  judge  shall  for  cause  fix  a  longer  time  (Act  1898, 
Sec.  18). 

The  writ  of  subpoena  is  issued  as  of  course  (Equity 
Rule,  No.  12)  under  seal  of  the  court  of  bankruptcy. 
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and  is  signed  by  the  clerk  of  that  court  (Gen.  Ord., 
3).  It  is  directed  to  the  marshal,  and  commands  him 
to  summon  the  defendant  or  defendants  named  therein, 
to  appear  before  a  day  certain  and  answer  the  matters 
alleged  against  them  (Gen.  Ord.,  3).  This  subpoena 
with  a  copy  of  the  petition  of  involuntary  bankruptcy 
is  served  by  delivery  of  a  copy  thereof  by  the  officer 
serving  the  same,  (a)  to  the  defendant  personally  or 
(b)  by  leaving  a  copy  thereof  at  the  dwelling  house  or 
usual  place  of  abode  of  each  defendant,  with  some 
adult  person  who  is  a  member  or  resident  in  the  family 
(Equity  Rule,  13).  This  writ  of  subpoena  can  be 
served  only  within  the  territorial  jurisdiction  of  the 
court  which  issued  it  (Federal  Cases,  No.  7,329),  and 
must  be  served  strictly  according  to  the  above  equity 
rule  (28  Fed.  Rep.,  635).  A  corporation  is  served 
by  serving  one  or  more  of  its  officers  within  the  district 
within  which  it  is  domiciled  (145  U.  S.,  444,  and  see 
as  to  domicile  of  a  corporation  57  Fed.  Rep.,  948). 

After  the  writ  is  served,  the  marshal  returns  it  to 
the  clerk's  office,  with  the  statement  of  when  the  writ 
was  received,  and  when,  where,  and  how  service  was 
made.  This  statement  should  be  signed  by  the  marshal 
or  his  deputy  (45  Fed.  Rep.,  278).  If  the  officer 
should  fail  to  serve  the  writ,  it  should  be  returned  with 
a  statement  as  to  why  no  service  was  made. 

Service  by  Publication. — In  case  personal  service 
can  not  be  made,  then  notice  shall  be  given  by  publi- 
cation in  the  same  manner  and  for  the  same  time  as 
provided  by  law  for  notice  by  publication  in  suits  in 
equity  in  courts  of  the  United  States  (Act  1898, 
Sec.  18).  See  in  this  connection  Act  of  March  3,  1875 
(18  Stat,  at  Large,  470). 
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Pleadings. — After  the  alleged  bankrupt  has  been 
served,  it  is  his  duty  to  enter  some  formal  written  plea 
to  the  petition  within  ten  days  after  the  return  day  or 
within  such  further  time  as  the-  court  may  allow  (Act 
1898,  Sec.  18  b).  All  pleadings  setting  up  matters 
of  fact  must  be  verified  under  oath  (Act  1898,  Sec. 
18  c).  It  should  be  stated  in  this  connection  that  when 
two  or  more  petitions  are  filed  against  the  same 
individual  in  different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor  has  his 
domicile  (see  Gen.  Ord.,  6).  Moreover,  whenever 
two  or  more  petitions  are  filed  in  the  same  court  by 
creditors  against  a  common  debtor,  alleging  separate 
acts  of  bankruptcy  committed  on  different  days,  that 
petition  is  first  heard  which  alleges  the  commission 
of  the  earliest  act  of  bankruptcy.  When  the  several 
acts  of  bankruptcy  alleged  in  the  petition  were  com- 
mitted on  the  same  day,  they  will  be  consolidated  and 
the  court  will  proceed  as  upon  one  petition  (see  Gen. 
Ord.,  7). 

The  plea  which  the  debtor  files,  of  course,  depends 
upon  the  circumstances  of  each  case.  He  (a)  may 
demur  (Federal  Cases,  No.  10,567),  (b)  move  to 
dismiss  the  petition  (Federal  Cases,  No.  9,399),  (c) 
file  exceptions  (Federal  Cases,  No.  11,551),  or  (d) 
answer  by  way  of  a  general  defense.  When  the  alleged 
bankrupt  files  his  answer,  each  defense  should  be 
specifically  stated  (see  Federal  Cases,  No.  13,638). 
The  two  principal  defenses  are  a  denial  of  ( i )  insol- 
vency and  (2)  the  commission  of  the  act  of  bankruptcy 
complained  of  in  the  petition.  This  answer  should  be 
signed  and  verified  under  oath  by  the  person  answering 
or  his  attorney  (Act  1898,  Sec.  18  c),  and  should  be 
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filed  with  the  clerk  of  the  court  within  the  required 
time  (x\ct  1898,  Sec.  i8  b). 

The  answer  sometimes  includes  statements  of  new 
matters  in  which  case  the  petitioning  creditor  or  creditors 
may  file  a  reply  upon  the  day  of  hearing.  It  should  be 
stated  in  this  connection  that  creditors  other  than 
original  petitioners  may  at  any  time  enter  their  appear- 
■  ance  and  join  in  the  petition,  or  file  an  answer  and  be 
heard  in  opposition  to  the  prayer  of  the  petition  (Act 
1898,  Sec.  59). 

Proceedings  in  Default  of  Pleadings. — The  act  pro- 
vides that  if  on  the  last  day  within  which  pleadings 
may  be  filed  none  are  filed  by  the  bankrupt  or  any  of 
his  creditors,  the  judge  shall  on  the  next  day,  if 
present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition  (Act  1898,  Sec. 
18  e).  If  the  judge  is  absent  from  the  district  or  the 
division  of  the  district  in  which  the  petition  is  pending, 
on  the  next  day  after  the  last  day  on  which  pleadings 
may  be  filed,  and  none  have  been  filed  by  the  bankrupt 
or  any  of  his  creditors,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee  (Act  1898,  Sec.  18  f,  and  see 
Sec.  38,  cl.  i). 

The  Hearing. — Who  is  to  Determine  the  Issues. — 
After  the  alleged  bankrupt  has  pleaded  to  the  petition, 
controverting  the  facts  alleged  in  it,  the  case  is  at  issue, 
and  it  is  the  duty  of  the  judge  to  determine  the  issues, 
except  where  by  the  statute  the  debtor  is  entitled  to 
have  a  trial  by  jury  (Act  1898,  Sec.  18  d).  The  debtor 
has  a  right  to  a  trial  by  jury  in  respect  to  (a)  the  ques- 
tion of  his  insolvency,  *  *  *  (b)  to  any  act 
of  bankruptcy  alleged  in  the  petition  to  have  been  com- 
mitted, upon  filing  a  written  application  therefor  at  or 
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"before  the  time  within  which  an  answer  may  be  filed. 
If  such  application  is  not  filed  within  such  time,  a  trial 
"by  jury  shall  be  deemed  to  have  been  waived  (Act  1898, 
Sec.  19  a).  It  would  seem  that  under  section  19  c  of 
the  general  act  the  court  has  the  right  at  its  pleasure 
to  submit  all  issues  arising  from  controverted  facts  to 
the  jury. 

If  a  jury  is  not  in  attendance  upon  the  court,  (a) 
one  may  be  specially  summoned  for  the  trial,  or  (b)  the 
case  may  be  postponed,  or  if  the  case  is  pending  in  one 
of  the  district  courts  within  the  jurisdiction  of  a  Cir- 
cuit Court  of  the  United  States  (c)  it  may  be  certified 
for  trial  to  the  Circuit  Court  sitting  at  the  same  place, 
or  by  consent  of  the  parties,  when  sitting  at  any  oth^r 
place  in  the  same  district,  if  such  Circuit  Court  has  or 
is  to  have  a  jury  first  in  attendance  (Act  1898,  Sec. 
19  b). 

The  Burden  of  Proof. — Except  as  to  the  question  of 
insolvency,  the  petitioners  must  establish  the  truth  of 
the  facts  alleged  in  the  petition  (Federal  Cases,  No. 
11,41 1 ) .  The  statute  regulates  the  burden  of  proof  in 
the  case  of  insolvency.  It  provides  that  it  shall  be  a 
complete  defense  to  any  proceedings  in  bankruptcy 
*  *  *  to  allege  and  prove  that  the  party  proceeded 
against  was  not  insolvent  *  *  *  ^j-  ^j^g  ^jj^e  of 
the  filing  of  the  petition  against  him,  and  if  solvency 
at  such  date  is  proved  by  the  alleged  bankrupt  the  pro- 
ceedings shall  be  dismissed,  and  *  *  *  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt 
(Act  1898,  Sec.  3  c).  Moreover,  whenever  a  person 
against  whom  a  petition  has  been  filed  *  *  * 
lakes  issue  with  and  denies  the  allegation  of  his  insol- 
vency, it  shall  be  his  duty  to  appear  in  court  on  the 
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hearing,  with  his  books,  papers  and  accounts,  and 
submit  to  an  examination,  and  give  testimony  as  to 
all  matters  tending  to  estabHsh  solvency  or  insolvency, 
and  in  case  of  his  failure  to  attend  and  submit  to  exam- 
ination, the  burden  of  proving  his  solvency  shall  rest 
upon  him  (Act  1898,  Sec.  3d). 

Order  of  Adjudication  and  Reference. — It  is 
the  duty  of  the  court  to  adjudge  the  debtor  bankrupt 
if  in  his  or  the  judgment  of  the  jury  the  facts  stated 
in  the  petition  are  sustained  by  proof  (Act  1898,  Sec. 
t8  e).  General  Order  No.  34  provides  that  w^hen  the 
debtor  resists  an  adjudication,  and  the  court  after  hear- 
ing, adjudges  the  debtor  bankrupt,  the  petitioning 
creditor  shall  recover,  and  be  paid  out  of  the  estate, 
the  same  costs  that  are  allowed  to  a  party  recovering  in 
a  suit  in  equity.  If  the  petition  is  dismissed,  the  debtor 
shall  recover  like  costs  against  the  petitioner. 

After  adjudication  the  case  is  regularly  referred 
by  the  court  to  the  proper  referee  (page  172) .  All  sub- 
sequent proceedings,  except  those  which  the  statute 
expressly  provides  shall  take  place  before  the  judge, 
are  had  before  the  referee  (Gen.  Ord.,  12)  subject,  of 
course,  to  be  reviewed  by  the  judge  (Gen.  Ord.,  27). 

Proceedings  to  Set  Aside  an  Adjudication  or 
Dismiss  a  Petition. — The  court  may  upon  applica- 
tion, usually  by  motion,  set  aside  an  adjudication  and 
grant  a  new  hearing  (Federal  Cases,  No.  4,173).  But 
this  motion  should  be  made  within  a  reasonable  time 
after  the  adjudication  is  made  (Federal  Cases,  No. 
10,090). 

As  to  dismissing  a  petition,  the  act  provides  that 
after  an  involuntary  petition  has  been  filed  in  court  it 
can  not  be  dismissed  by  the  petitioning  creditors  or  for 

13 
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want  of  prosecution  or  by  consent  of  parties  until  after 
notice  to  the  other  creditors  (Act  1898,  Sees.  59  g  and 
58  a). 

B.— PROCEEDINGS  AFTER  ADJUDICATION. 

The  proceedings  after  the  debtor  has  been  adjudged 
bankrupt  are,  as  a  general  rule,  similar  in  both  volun- 
tary and  involuntary  bankruptcy.  These  subsequent 
proceedings  will  be  outlined  under  the  several  heads- 
of  (a)  Meetings  of  Creditors,  (b)  Proof  of  Debts, 
(c)  Examinations,  (d).  Ofifenses,  (e)  Proceedings  in 
Contempt,  (f)  Arbitration  and  Compromise  of  Bank- 
rupts with  Creditors,  (g)  Compositions  of  Bankrupts 
with  Creditors,  (h)  The  Estate  of  the  Bankrupt,  and 
(i)  The  Discharge  of  Bankrupts. 

Meetings  of  Creditors. 

When  and  How  the  First  Meeting  is 
Called. — ^As  soon  as  a  referee  has  received  notice  that 
a  case  has  been  referred  to  him,  it  is  his  duty  to  call  the 
first  meeting  of  the  creditors  of  the  bankrupt.  The 
creditors  should  have  at  least  ten  days'  notice  by  mail 
to  their  respective  addresses  of  this  first  meeting  (Act 
1898,  Sees.  55  a  and  i,  cl.  7,  see  Gen.  Ord.,  12).  This 
notice  to  creditors  of  the  first  meeting  must  be  published 
at  least  once  and  may  be  published  such  number  of  addi- 
tional times  as  the  court  may  direct.  The  last  publi- 
cation must  be  at  least  one  week  prior  to  the  date  fixed 
for  the  meeting  (Act  1898,  Sec.  58  b).  The  court 
designates  the  paper  in  which  the  notices  must  be  pub- 
lished (Act  1898,  Sec.  28). 

When  and  Where  the  First  Meeting  is 
Held. — The  act  provides  that  the  first  meeting  of  the 
creditors  of  a  bankrupt  shall  be  held  not  less  than  ten 
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or  more  than  thirty  days  after  the  adjudication  at  the 
county  seat  of  the  county  in  which  the  bankrupt  has 
had  his  principal  place  of  business,  resided,  or  had  his 
domicile;  or  if  that  place  would  be  manifestly  incon- 
venient as  a  place  of  meeting  for  the  parties  in  interest, 
or  if.  the  bankrupt  is  one  who  does  not  do  business, 
reside,  or  have  his  domicile  within  the  United  States, 
the  court  shall  fix  a  place  for  the  meeting  which  is  the 
most  convenient  for  parties  in  interest.     If  such  meet- 
ing should  by  any  mischance  not  be  held  within  such 
time,  the  court  shall  fix  the  date,  as  soon  as  may  be 
thereafter,  when  it  shall  be  held  (Act  1898,  Sec.  55  a). 
Purpose  of  the  First  Meeting. — The  act  pro- 
vides that  at  the  first  meeting  of  creditors  the  judge 
or  referee  shall  preside,  and,  before  proceeding  with  the 
other  business,  (a)  may  allow  or  disallow  the  claims 
of  creditors  there  presented,   and    (b)    may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at 
the  instance  of  any  creditor   (Act  1898,  Sec.  55  b). 
(c)   The  creditors  of  a  bankrupt  estate  shall,  at  their 
first  meeting  after  the  adjudication     *     *     *     appoint 
one  or  three  trustees  of  such  estate  (Act  1898,  Sec. 
44),  and  (d)  at  each  meeting  take  such  steps  as  may 
be  pertinent  and  necessary  for  the  promotion  o-f  the 
best  interests  of  the  estate  and  the  enforcement  of  this 
act. 

Manner  of  Conducting  the  First  Meeting. — 
The  Opinion  of  Judge  Purnell  (99  Fed.  Rep.,  695) 
contains  an  excellent  statement  of  the  manner  in  which 
a  first  meeting  of  creditors  should  be  conducted.  He 
states  that  the  meeting  should  be  held  in  strict  accord- 
ance with  the  notice,  at  the  time  and  place  specified, 
not  at  some  other  time,  sooner  or  later,  or  another  place,. 
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though  near  by.  Adjournments  may  be  had  if  the  busi- 
ness requires  it,  but  all  adjournments  are  the  same 
meeting,  in  contemplation  of  law.  If  no  creditor 
appears,  the  meeting  is  as  effectual  as  if  they  were 
present  or  represented  (see  Federal  Cases,  No.  2,959). 
*  *  *  The  referee  or  the  judge  presides,  and  his 
duties  are  judicial.  He  does  not  otherwise  participate. 
The  bankrupt  is  required  and  should  be  actually  present 
at  the  first  meeting  (see  Act  1898,  Sec.  7).  It  is  the 
creditors'  meeting,  and  they  (the  referee  and  the  bank- 
rupt) are  there  to  assist  the  creditors — ^the  first  as  an 
officer  of  the  law,  and  the  other  to  aid  him  in  so  doing. 
Thus  aided,  the  referee  should,  in  most  cases,  be  able  to 
pass  upon  all  claims  which  have  been  or  may  be  pre- 
sented at  the  meeting  (see  Act  1898,  Sec.  55  c,  and 
pages  198  and  211  as  to  the  proving  of  claims).  Having 
thus  passed  upon  the  claims  presented,  a  creditor  to 
participate  in  and  vote  (as  for  a  trustee)  at  such  meet- 
ing must  own  an  unsecured  claim,  provable  in  bank- 
ruptcy, and  must  not  only  have  proved  such  claim,  but 
had  it  allowed  (Act  1898,  Sees.  56  a  and  b,  and  Federal 
Cases,  No.  6,481).  Secured  creditors  can  not  vote  at 
such  meetings,  unless  their  claims  exceed  the  amount 
of  the  security  held  by  them,  and  then  only  for  such 
excess  as  shall  be  allowed  by  the  court  (Act  1898,  Sec. 
56  b).  An  attorney,  agent  or  proxy  can  represent  and 
vote  for  such  creditors,  but,  before  being  permitted  to 
do  so,  should  be  required  to  produce  and  file  written 
authority  from  the  creditor,  which  should  be  filed  by 
the  referee  as  a  part  of  his  record  (91  Fed.  Rep.,  744). 
Creditors  holding  claims  which  are  secured  or  have 
priority  are  not,  in  respect  to  such  claims,  entitled  to 
vote.    To  do  so,  such  security  or  priority  must  be  sur- 
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rendered  (Federal  Cases,  No.  12,371 ).  As  to  the  num- 
ber of  votes  necessary  for  an  election  or  to  carry  any 
matter  of  business  the  act  provides  that  creditors  pass 
upon  matters  submitted  to  them  at  their  meetings  by  a 
majority  vote  in  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed  and  are 
present,  except  as  otherwise  provided  by  statute  (Act 
1898,  Sec.  56,  and  see  Federal  Cases,  No.  11,476, 
where  it  was  held  that  a  majority  of  the  votes  cast  was 
not  sufficient). 

If  the  creditors  can  not  agree  upon  a  trustee  or 
trustees,  the  court  may  appoint  one  or  three  of  them 
(Act  1898,  Sec.  44).  Moreover,  (a)  if  the  schedule 
of  a  voluntary  bankrupt  discloses  no  assets,  and  if  (b) 
no  creditor  appears  at  the  first  meeting,  the  court  may, 
by  order  setting  out  the  facts,  direct  that  no  trustee  be 
appointed;  but  at  any  time  thereafter  a  trustee  may 
be  appointed,  if  the  court  shall  deem  it  desirable  (Gen. 
Ord.,  15). 

Subsequent  Meetings. — A  meeting  of  creditors, 
subsequent  to  the  first,  may  be  held  at  any  time  and 
place  when  all  the  creditors  who  have  secured  the  allow- 
ance of  their  claims  sign  a  written  consent  to  hold  a 
meeting  at  such  time  and  place  (Act  1898,  Sec.  55  d). 
Section  55  e  of  the  same  act  provides  that  the  court 
shall  call  a  meeting  of  creditors  whenever  one-fourth 
or  more  in  number  of  those  who  have  proven  their 
claims  shall  file  a  written  request  to  that  effect.  If 
such  request  is  not  signed  by  a  majority  of  such  credi- 
tors, which  number  represents  a  majority  in  amount 
of  such  claims,  and  contains  a  request  for  such  meet- 
ing to  be  held  at  a  designated  place,  the  court  shall  call 
such  meeting  at  such  place  within  thirty  days  after  the 
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date  of  the  filing  of  the  request.  Whenever,  by  reason 
of  a  vacancy  in  the  office  of  trustee,  or  for  any  other 
cause,  it  becomes  necessary  to  call  a  special  meeting  of 
the  creditors  in  order  to  carry  out  the  purposes  of  the 
act,  the  court  may  call  such  a  meeting,  specifying  in  the 
notice  the  purpose  for  which  it  is  called  (Gen.  Ord.,  25). 
Whenever  the  afifairs  of  the  estate  are  ready  to  be 
■closed  a  final  meeting  of  the  creditors  shall  be  ordered 
(Act  1898,  Sec.  55  f).  Ten  days'  notice  by  mail  to 
the  creditors  *  *  *  unless  they  waive  notice  in 
virriting,  must  be  given  of  the  filing  of  the  final  accounts 
of  the  trustee  and  the  time  when  and  the  place  where 
they  will  be  examined  and  passed  upon  (Act  1898, 
Sec.  58  a,  and  12  Fed.  Rep.,  719).  The  final  account 
of  the  referee  must  be  filed  at  least  fifteen  days  before 
the  day  fixed  for  the  final  meeting  of  the  creditors  (Act 
1898,  Sec.  47,  cl.  8).  In  order  that  a  creditor  may 
participate  in  the  distribution  of  a  bankrupt's  estate, 
it  is  necessary  that  he  prove  his  claim  and  have  it 
allowed  by  the  referee.  The  proof  must  be  made  as 
prescribed  by  Section  57  of  the  statute  and  General 
Order  No.  21.  The  subject  of  the  proof  of  claims 
will  be  outlined  under  the  several  heads  of  (a)  What 
Debts  May  be  Proved,  (b)  Who  May  Prove  the  Debt, 
(c)  When  the  Debt  May  be  Proved,  (d)  How  the 
Debt  May  be  Proved,  (e)  How  the  Proof  of  Debt  May 
be  Filed,  Amended,  and  Withdrawn,  (f)  When  the 
Debt  May  be  Allowed. 

Proof  of  Debts. 

What  Debts  May  be  Proved. — Provisions  of  the 
Statute. — The  act  provides  that  debts  of  the  bankrupt 
may  be  proved  and  allowed  against  his  estate  which  are 
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(i)  A  fixed  liability,  as  evidenced  by  (a)  a  judg- 
ment or  (b)  instrument  in  writing,  absolutely  owing 
at  the  time  of  the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  interest  thereon 
which  would  have  been  recoverable  at  that  date  or  with 
.a  rebate  of  interest  upon  such  as  were  not  then  payable 
and  did  not  bear  interest ; 

(2)  Due  as  costs  taxable  against  an  involuntary 
bankrupt  who  was  at  the  time  of  the  filing  of  the  peti- 
tion against  him  plaintiff  in  a  cause  of  action  which 
Tvould  pass  to  the  trustee  and  which  tlie  trustee  declines 
to  prosecute  after  notice; 

(3)  Founded  upon  a  claim  for  taxable  costs 
incurred  in  good  faith  by  a  creditor  before  the  filing  of 
the  petition  in  an  action  to  recover    a  provable  debt; 

(4)  Founded  upon  an  open  account,  or  upon  a  con- 
tract express  or  implied ;  and 

(5)  Founded  upon  provable  debts  reduced  to  judg- 
ments after  the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for  a  discharge, 
less  costs  incurred  and  interests  accrued  after  the  filing 
of  the  petition  and  up  to  the  time  of  the  entry  of  such 
judgments  (Act  1898,  Sec.  63  a). 

Section  63  b  of  the  same  act  provides  that  unliqui- 
dated claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner 
as  it  shall  direct,  and  may  thereafter  be  proved  and 
allowed  against  the  estate. 

It  will  be  seen  that  the  provisions  of  these  two 
clauses  of  the  sections  relate  respectively  to  (a)  liqui- 
dated and  (b)  unliquidated  claims. 

Liquidated  Claims. — Subject  to  a  few  exceptions. 
{p^ge205),itwill  beobserved  that  the  evident  intention 
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of  the  act  is  to  make  all  claims  provable  in  bankruptcy 
which  were  liquidated  at  the  time  the  petition  was  filed, 
and  which  were  recoverable  either  at  law  or  in  equity 
(i8  Fed.  Rep.,  528).  A  claim  is  said  to  be  liquidated 
when  it  is  reduced  to  such,  a  certain  or  precise  form 
that  it  can  be  ascertained  by  mere  computation.  Thus, 
the  claim  resulting  from  breach  of  a  contract  to  deliver 
specific  articles  of  merchandise  may  be  liquidated  by 
the  jury's  award  of  certain  damages  (2  Pa.,  243). 

The  act  mentions  three  general  classes  of  liquidated 
claims — (i)  debts  which  are  a  fixed  liability,  (2) 
interest  and  costs,  and  (3)  debts  which  are  founded 
upon  contract. 

Debts  which  are  a  Fixed  Liability. — It  will  be 
observed  that  two  things  must  concur  in  order  that 
the  debt  may  be  provable  under  clause  i  of  Section 
63  a.  First,  It  must  be  (a)  a  debt  with  a  fixed  lia- 
bility (b)  absolutely  owing  (c)  at  the  time  of  the  fil- 
ing of  the  petition.  Second,  The  debt  must  be  evi- 
denced either  by  a  (a)  judgment  or  (b)  an  instru- 
ment in  writing.  The  act  defines  a  debt  to  include  any 
debt,  demand,  or  claim  provable  in  bankruptcy  (Act 
1898,  Sec.  I,  cl.  11).  The  definition  of  Blackstone 
is  of  more  value  in  this  connection.  He  defines  a  debt 
as  a  sum  of  money  due  by  certain  and  express  agree- 
ment *  *  *  when  the  quantity  is  fixed  and 
specific  and  does  not  depend  upon  any  subsequent  valu- 
ation to  settle  it  (Blackstone's  Comm.,  Vol.  III.,  page' 
154). 

The  debt  must  be  a  fixed  liability  absolutely  owing 
at  the  time  the  petition  is  filed.  Hence,  a  debt  payable 
upon  a  contingency  (15  Wall.,  549)  or  at  a  future  day 
can  not  be  proved  in  bankruptcy  until  the  contingency 
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has  happened  or  the  day  arrived.  Moreover,  the  debt 
must  be  evidenced  by  (i)  a  judgment  or  (2)  instru- 
ment in  writing. 

Judgment  debtsmay  be  of  two  different  classes,  (a) 
The  debt  may  be  evidenced  by  a  judgment  obtained 
prior  to  the  filing  of  the  petition  (Act  1898,  Sec.  63, 
cl.  i),  or  (b)  it  may  be  a  provable  debt  reduced  to 
judgment  after  the  filing  of  the  petition  and  before 
the  consideration  of  the  bankrupt's  application  for  a 
discharge  (Act  1898,  Sec.  63,  cl.  5). 

In  order  to  constitute  a  provable  debt  under  the 
first  class  of  judgments,  the  judgment  must,  of  course, 
have  been  actually  rendered  (Federal  Cases,  No. 
1,462)  prior  to  the  filing  of  the  petition  and  within  the 
time  the  statute  of  limitations  would  not  invalidate  it. 
It  even  may  be  obtained  within  four  months  prior  to 
the  filing  of  the  petition;  in  which  case  the  judgment 
would  be  invalid  as  a  preference,  but  valid  as  evidence 
of  the  debt  (Act  1898,  Sec.  60  b).  It  will  be  noticed 
that  two  elements  must  concur  in  order  to  make  a  judg- 
ment debt  provable  under  the  second  class.  First,  The 
judgment  must  be  founded  upon  a  provable  debt. 
Second,  The  debt  must  be  reduced  to  judgment  during 
the  proceedings  in  bankruptcy  and  before  the  bank- 
rupt's application  for  a  discharge  is  considered  by  the 
court  (Act  1898,  Sec.  63,  cl.  5). 

The  question  as  to  how  far  a  trustee  or  creditor 
may  attack  the  validity  of  a  judgment  rendered  against 
a  bankrupt  in  favor  of  another  creditor  is  not  finally 
settled.  It  would  seem,  however,  that  as  a  general 
rule  a  personal  (see  130  U.  S.,  493)  judgment  valid 
against  a  debtor  and  not  in  fraud  of  cre(^itors  can  not 
be  attacked  in  a  court  of  bankruptcy  (Federal  Cases,. 
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Nos.  2,182,  10,527,  and  2  N.  Y.,  269.  See  Collier  on 
Bankruptcy,  311-314). 

The  debt  may  also  be  evidenced  by  any  instrument 
in  writing  which  is  legal  proof  of  a  fixed  liability.  It 
may  be  a  debt  resulting  from  a  (i)  primary  or  (2) 
secondary  obligation.  TKus,  it  may  be  a  bond,  promis- 
sory note,  bill,  or  check  of  the  bankrupt ;  or  it  may  arise 
from  an  indorsement  or  suretyship  of  the  bankrupt  in 
favor  of  a  third  person  or  by'  the  indorsement  or  sure- 
tyship of  such  third  person  in  favor  of  the  bankrupt. 
It  should  be  stated  in  this  connection  that  if  an  indorser 
or  surety  should  be  compelled  to  discharge  the  under- 
taking of  his  principal,  who  is  a  creditor  of  the  bank- 
rupt, such  indorser  or  surety  is  expressly  given  the 
right  of  subrogation.  The  act  provides  that  whenever 
a  creditor,  whose  claim  against  a  bankrupt  estate  is 
secured  by  the  individual  undertaking  of  any  person, 
fails  to  prove  such  claim,  such  person  may  do  so  in  the 
creditor's  name,  and  if  he  discharge  such  undertaking 
in  whole  or  in  part  he  shall  be  subrogated  to  that  extent 
to  the  rights  of  the  creditor  (Act  1898,  Sec.  57  i). 

Debts  Due  as  Interest  and  Costs. — The  several 
clauses  of  Section  63  of  the  act  give  the  right  to  recover 
interest  (clause  i,  and  see  Federal  Cases,  No.  10,527) 
and  costs  (clauses  2  and  3).  The  interest  which  may 
be  recovered  is  that  which  would  have  been  recoverable 
under  the  state  law  (Federal  Cases,  No.  11,389)  or  in 
the  absence  of  a  state  law,  under  the  United  States  law 
(Federal  Cases,  No.  17,645)  at  the  time  of  filing  the 
petition.  The  several  clauses  of  the  act  clearly  state 
vphat  costs  may  be  recovered. 

Debts  Founded  Upon  Contract. — The  act  provides 
that  debts  founded  upon  an  open  account,  or  upon  a 
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contract  express  or  implied  are  provable  in  bankruptcy 
(Act  1898,  Sec.  63,  cl.  4).  Under  this  general  clause 
debts  arising  from  all  manner  of  contracts,  express  or 
implied,  written  or  oral  (Federal  Cases,  No.  2,392) 
may  be  proved.  However,  the  contract  must  be  entered 
into  before  the  petition  of  bankruptcy  is  filed  (19  Fed. 
Rep.,  874),  and  the  debt  must  arise  and  become  a  fixed 
liability  within  one  year  after  the  adjudication  (Act 
1898,  Sec.  57  n).  A  debt  contracted  subsequent  to  the 
filing  of  the  petition  can  not  be  proved  in  bankruptcy. 
Nor  can  a  debt  contracted  prior  to  the  filing  of  the 
petition  be  proved  one  year  after  the  adjudication. 

The  right  of  set-off  should  be  stated  in  this  connec- 
tion. The  act  provides  that  in  all  cases  of  mutual  debts 
or  mutual  credits  between  the  estate  of  a  bankrupt  and 
a  creditor  the  accounts  shall  be  stated  and  ofie  debt  shall 
be  set  off  against  the  other,  and  the  balance  only  shall 
be  allowed  or  paid  (Act  1898,  Sec.  68  a). 

A  set-off  or  counter-claim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  ( i )  is  not 
provable  against  the  estate;  or  (2)  was  purchased  by  or 
transferred  to  him  after  the  filing  of  the  petition,  or 
within  four  months  before  such  filing,  with  a  view  to 
such  use  and  with  knowledge  or  notice  that  such  bank- 
rupt was  insolvent,  or  had  committed  an  act  of  bank- 
ruptcy (Act  1898,  Sec.  68  b). 

It  will  be  observed  that  four  essentials  must  concur 
in  order  that  the  right  of  set-off  may  exist : 

First,  The  debts  or  credits  must  be  mutual,  i.  e., 
there  must  be  mutuality  of  obligation  between  the  same 
parties  (104  U.  S.,  309).  Thus,  a  debt  due  from  three 
persons  can  not  be  set  off  against  a  debt  due  to  two  of 
them  (18  Wall.,  629). 
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Second,  The  mutual  debts  or  credits  must  be  in  the 
same  right  (Federal  Cases,  No.  18,090).  Thus,  a  debt 
due  from  A  as  executor  can  not  be  set  off  against  a  debt 
due  to  A  in  his  individual  right.  Nor  can  the  separate 
debt  of  a  partner  be  set  off  against  a  partnership  debt 
(II  Wall.,  484). 

Third,  The  mutual  debts  or  credits  in  the  same 
right  must  be  provable  debts  or  credits.  There  can  be 
no  set-off  to  debts  which  can  not  be  proved  in  a  court  of 
bankruptcy. 

Fourth,  The  mutual  and  provable  debts  or  credits 
in  the  same  right  must  be  such  as  were  not  purchased 
by  or  transferred  to  the  debtor  of  the  bankrupt  after 
the  filing  of  the  petition,  or  within  four  months  before 
such  filing,  for  the  purpose  of  setting  them  off,  and 
with  knowledge  or  .notice  of  the  debtor's  bankruptcy 
(Federal  Cases,  No.  8,833).  This  does  not  mean  that 
a  person  can  not  purchase  a  debt  for  the  purpose  of 
set-off  (Federal  Cases,  No.  8,436).  It  seems  that  a 
debt  may  be  purchased  and  used  as  a  set-off,  if  pur- 
chased more  than  four  months  prior  to  the  filing  of  the 
petition  (Federal  Cases,  No.  8,436).  So  it  would  seem 
the  debt  may  be  purchased  and  used  as  a  set-off, 
although  the  purchase  was  made  during  the  four 
months  prior  to  the  filing  of  the  petition,  provided  the 
purchaser  had  no  knowledge  of  the  'impending  bank- 
ruptcy. 

The  act  also  extends  this  right  of  set-off  to  pre- 
ferred creditors.  It  provides  that  if  a  creditor  has  been 
preferred,  and  afterwards  in  good  faith  gives  the  debtor 
further  credit  without  security  of  any  kind  for  property 
which  becomes  a  part  of  the  debtor's  estates,  the 
amount  of  such  new  credit  remaining  unpaid  at  the  time 
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of  the  adjudication  in  bankruptcy  may  be  set  off  against 
the  amount  which  would  otherwise  be  recoverable  from 
him  (Act  1898,  Sec.  60  c). 

Unliquidated  Claims. — An  unliquidated  claim  can 
not  be  proved  in  bankruptcy  (Act  1898,  Sec.  60  c) .  But 
unliquidated  claims  against  the  bankrupt  may,  pursuant 
to  application  to  the  court,  be  liquidated  in  such  manner 
as  it  shall  direct,  and  may  thereafter  be  proved  and 
allowed  against  his  estate  (Act  1898,  Sec.  63  b). 

What  Debts  May  not  be  Proved. — There  are 
two  classes  of  debts  which,  it  seems,  can  not  be  proved 
in  a  court  of  bankruptcy.  These  are  (a)  fines  and  (b) 
alimony.  The  courts  seem  to  uniformly  hold  that  fines 
imposed  as  penalties  are  not  provable  debts  (Federal 
Cases,  No.  13,639).  Thus,  a  judgment  against  a  father 
for  the  support  of  a  bastard  child  can  not  be  proved  as 
a  debt  in  bankruptcy  (96  Fed.  Rep.,  964).  Moreover, 
neither  arrears  of  alimony  nor  future  alimony  is  a  prov- 
able debt.     (See  the  excellent  opinion  in  99  Fed.  Rep., 

93I-) 

'Who  May  Prove  the  Debt. — The  general  rule  is 

that  a  debt  may  be  proved  by  the  creditor  personally 
or  his  authorized  agent  or  attorney  (Act  1898,  Sees. 
57  a  and  i,  cl.  9,  and  Gen.  Ord.,  21).  General  Order 
21,  part  I,  provides  that  when  made  to  prove  a  debt 
due  to  a  partnership,  it  must  appear  on  oath  that  the 
deponent  is  a  member  of  the  partnership;  when  made 
by  an  agent  the  reason  the  deposition  is  not  rhade  by 
the  claimant  in  person  must  be  stated;  and  when  made 
to  prove  a  debt  due  to  a  corporation,  the  deposition  shall 
be  made  by  the  treasurer,  or,  if  the  corporation  has  no 
treasurer,  by  the  officer  whose  duties  most  nearly  cor- 
respond to  those  of  the  treasurer. 
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Claims  which  have  been  assigned  in  good  faith  may- 
be proved  by  the  assignee.  When  the  claims  have  been 
assigned  after  the  filing  of  the  petition  but  before  proof 
they  must  be  supported  by  a  deposition  of  the  owner 
at  the  time  of  the  commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt  and  that  it  is 
entirely  unsecured,  or  if  secured,  the  security  as  is 
required  in  proving  secured  claims  (Gen.  Ord.,  21,  part 
3).  But  the  claim  need  not  be  supported  by  an 
assignor's  deposition  when  the  assignment  was  made 
before  the  filing  of  the  petition  (Federal  Cases,  No. 

13.519)- 

Claims  of  persons  contingently  liable  for  the  bank- 
rupt may  be  proved  in  the  name  of  the  creditor  when 
known  by  the  party  contingently  liable.  When  the 
name  of  the  creditor  is  unknown,  such  claims  may  be 
proved  in  the  name  of  the  person  contingently  liable. 
But  no  dividend  shall  be  paid  upon  such  claims,  except 
upon  satisfactory  proof  that  it  will  diminish  pro  tanto 
the  original  debt  (Gen.  Ord.,  21,  part  4). 

The  claim  of  any  estate  which  is  being  administered 
in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee  and  allowed  by  the  court  in  the  same 
manner  and  upon  like  terms  as  the  claims  of  other  credi- 
tors (Act  1898,  Sec.  57  m). 

When  the  Debt  May  be  Proved. — ^The  general 
rule  is  that  a  debt  may  be  proved  any  time  after  the 
petition  of  bankruptcy  is  filed  (Federal  Cases,  No. 
10,814) .  But  claims  can  not  be  proved  against  a  bank- 
rupt estate  subsequent  to  one  year  after  the  adjudica- 
tion ;  or  if  they  are  liquidated  by  litigation  and  the  final 
judgment  therein  is  rendered  within  thirty  days  before 
or  after  the  expiration  of  such  time,  then  within  sixty 
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days  after  the  rendition  of  such  judgment;  provided, 
that  the  right  of  infants  and  insane  persons  without 
■guardians,  without  notice  of  the  proceedings,  may  con- 
tinue six  months  longer  (Act  1898,  Sec.  57  n). 

How  THE  Debt  May  be  Proved. — Proof  of  Debts 
in  General. — The  act  provides  that  proof  of  claims  shall 
consist  of  a  statement  under  oath,  in  writing,  signed 
by  a  creditor  setting  forth  the  claim,  the  consideration 
thereof,  and  whether  any,  and,  if  so,  what  securities  are 
held  therefor,  and  whether  any,  if  so,  what  payments 
have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor  (Act 
1898,  Sec.  57  a). 

If  the  claim  is  founded  upon  an  instrument  of  writ- 
ing, such  instrument,  unless  lost  or  destroyed,  must  be 
filed  with  the  proof  of  claim.  If  such  instrument  is  lost 
or  destroyed,  a  statement  of  such  fact  and  of  the  circum- 
stances of  such  loss  Or  destruction  must  be  filed  under 
oath  with  the  claim.  After  the  claim  is  allowed  or  dis- 
allowed, such  instrument  may  be  withdrawn  by  permis- 
sion of  the  court,  upon  leaving  a  copy  thereof  on  file 
with  the  claim  (Act  1898,  Sec.  57  b). 

The  Supreme  Court  of  the  United  States  has 
prescribed  forms  of  proof  of  unsecured  and  secured 
debts,  of  debts  due  a  corporation  and  owing  by  a  part- 
nership, of  proof  of  secured  or  unsecured  debts  by  an 
agent  or  attorney.  General  Order  38  provides  that 
these  forms  must  be  observed  and  used,  with  such  altera- 
tion as  may  be  necessary  to  suit  the  circumstances  of 
any  particular  case. 

Proof  of  Secured  Debts. — A  secured  creditor  has 
the  choice  of  one  of  three  remedies,  (a)  He  may  rely 
upon  his  security  (117  U.  S.,  617).     (b)   He  may  sur- 
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render  his  security  and  prove  his  claim  ( Federal  Cases, 
No.  13,365).  (c)  He  may  rely  upon  his  security  and 
prove  for  such  sum  as  may  be  owing  above  the  value 
of  his  security  (Act  1898,  Sec.  56  b). 

If  the  first  remedy  is  adopted  there  is  no  proof  of 
claim  before  the  referee.  In  adopting  the  second 
remedy  the  claim  is  proved  as  any  unsecured  debt  is 
proved.  The  third  remedy  requires  the  creditor  to 
prove  the  whole  debt  as  in  the  case  of  an  unsecured 
claim  and  to  add  to  this  proof  a  statement 
of  the  security  or  securities  which  he  holds. 
The  value  of  securities  held  by  secured  creditors 
is  determined  by  converting  the  same  into  money 
according  to  the  terms  of  the  agreement  pur- 
suant to  which  such  securities  were  delivered  to  such 
creditors  or  by  such  creditors  and  the  trustee,  by  agree- 
ment, arbitration,  compromise,  or  litigation,  as  the 
court  may  direct,  and  the  amount  of  such  value  must 
be  credited  upon  such  claims,  and  a  dividend  paid  only 

the  unpaid  balance  (Act  1898,  Sec.  57  h). 

Proof  by  Cfeditors  Who  Have  Received  Prefer- 
ences.— The  act  provides  that  the  claims  of  creditors 
who  have  received  preferences,  shall  not  be  allowed 
unless  such  creditors  shall  surrender  their  preferences 
(Act  1898,  Sec.  57  g).  A  preference  has  been  defined 
in  a  previous  page  (page  132),  and  may  be  either  (i) 
valid  or  (2)  invalid.  The  valid  preferences  must  not, 
of  course,  be  surrendered.  The  act  contemplates  the 
avoiding  of  only  those  preferences  in  fraud  of  creditors. 
The  subject  of  valid  (see  Act  1898,  Sees.  60  b,  64  b, 
and  67  c,  d,  and  e)  and  invalid  (see  Act  1898,  Sees.  60 
b  and  e;  Sees.  67  c,  e  and  f,  and  Sec.  70  e)  preferences 
will  be  considered  in  the  subsequent  pages,  242  and  245. 
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How  THE  Proof  of  the  Debt  May  be  Filed, 
Amended  and  Withdrawn. — Claims  after  being 
proved  may,  for  the  purpose  of  allowance,  be  filed  by 
the  claimants  in  the  court  where  the  proceedings  are 
pending  or  before  the  referee  if  the  case  has  been 
referred  (Act  1898,  Sec.  57  c  and  Gen.  Ord.,  20). 

It  seems  that  the  judge  or  referee  has  the  discre- 
tionary power  to  permit  the  amendment  (Federal 
Cases,  No.  10,754)  or  withdrawal  (Federal  Cases,  No. 
6,813)  of  a  proof  of  debt  (No.  10,754).  Thus,  a 
creditor  has  been  permitted  to  correct  a  clerical  error 
(Federal  Cases,  No.  10,000),  to  change  an  unsecured 
to  a  secured  claim  (Federal  Cases,  No.  10,754),  and  to 
increase  or  diminish  the  amount  of  the  debt  (Federal 
Cases,  No.  7,929).  This  right  to  amend  or  withdraw 
a  claim  exists  so  long  as  the  right  to  prove  debts  con- 
tinues (Federal  Cases,  No.  10,000). 

When  the  Debt  May  be  Allowed. — The  act 
provides  that  claims  which  have  been  duly  proved  shall 
be  allowed,  upon  receipt  by  or  upon  presentation  to 
the  court,  unless  objection  to  their  allowance  shall  be 
made  by  parties  in  interest,  or  their  consideration  be 
continued  for  cause  by  the  court  upon  its  own  motion 
(Act  1898,  Sec.  57  d). 

It  will  be  observed  that  in  order  to  prevent  an  objec- 
tionable claim  sharing  in  the  distribution,  formal  objec- 
tion must  be  made,  or  the  referee  must  have  such  sub- 
stantial doubt  as  to  its  validity  as  to  justify  his  con- 
tinuance of  its  consideration  (Federal  Cases,  No. 
10,322). 

Re-Examination  AND  Review. — Re-Examination 
by  the  Referee. — But  the  allowance  or  rejection  of  a 
claim  by  a  referee  is  not  final.     In  case  the  claim  is 
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allowed,  it  may  be  re-examined.  In  case  it  is 
either  rejected  or  allowed,  it  may  be  reviewed  by  the 
judge.  The  act  expressly  provides  that  claims  which 
have  been  allowed  may  be  reconsidered  for  cause  and 
re-allowed  or  rejected  in  whole  or  in  part,  according  to 
the  equities  of  the  case,  before  but  not  after  the  estate 
has  been  closed  (Act  1898,  Sec.  57  k).  General  Order 
21,  part  6,  provides  that  when  the  trustee  or  any  credi- 
tor shall  desire  the  re-examination  of  any  claim  filed 
against  the  bankrupt's  estate,  he  may  apply  by  petition, 
to  the  referee  to  whom  the  case  is  referred  for  an  order 
for  such  re-examination,  and  thereupon  the  referee 
shall  make  an  order  fixing  a  time  for  hearing  the  peti- 
tion, of  which  due  notice  shall  be  given  by  mail 
addressed  to  the  creditor.  At  the  time  appointed  the 
referee  shall  take  the  examination  of  the  creditor,  and. 
of  any  witnesses  that  may  be  called  by  either  party,, 
and  if  it  shall  appear  from  such  examination  that  the 
claim  ought  to  be  expunged  or  diminished  the  referee 
may  order  accordingly.  If  the  creditor,  after  notice, 
fails  to  appear  at  the  meeting,  the  claim  may  be 
expunged  or  diminished  by  default  (Federal  Cases,  No. 

8,543)- 

Review  by  the  Judge. — General  Order  27  provides 
that  when  a  bankrupt,  creditor,  trustee,  or  other  person 
shall  desire  a  review  by  the  judge,  he  shall  file  with 
the  referee  his  petition  therefor,  setting  out  the  error 
complained  of;  and  the  referee  shall  forthwith  certify 
to  the  judge  the  question  presented,  a  summary  of  the 
evidence  relating  thereto,  and  the  finding  and  order 
of  the  referee  thereon.  Moreover,  the  judgment  of  the 
judge  of  the  District  Court  may  be  appealed  to  the 
Circuit  Court,  if  the  amount  of  the  claim  be  $500.00  or 
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over  (Act  1898,  Sec.  25  a),  or  if  it  be  a  labor  claim 
(see  Act  1898,  Sec.  24  b  and  91  Fed.  Rep.,  96). 

Examinations. 

The  subject  of  examinations  will  be  outlined  under 
the  several  heads  of  (a)  Who  May  be  Examined  and 
(b)  The  Subject-Matter  of  the  Examination. 

Who  May  be  Examined. — The  persons  who  are 
usually  examined  in  a  bankruptcy  proceeding  are  ( i ) 
the  bankrupt  and  (2)  such  other  persons  as  may  be 
competent  witnesses. 

Examination  of  the  Bankrupt. — The  act  requires 
the  bankrupt  to  submit  to  an  examination  at  the  first 
meeting  of  his  creditors,  and  at  such  other  times  as  the 
court  shall  order  (Act  1898,  Sec.  7  a,  cl.  9).  These 
examinations  may  be  had  at  any  time  during  the  bank- 
ruptcy proceedings  (91  Fed.  Rep.,  635),  but  not  after 
his  discharge  (Federal  Cases,  No.  6,304).  The  privi- 
lege of  examining  a  bankrupt  at  some  subsequent  time 
(Act  1898,  Sec.  7,  cl.  9)  should  not  be  refused  one 
creditor  because  the  bankrupt  has  already  been  exam- 
ined by  another  creditor  (Federal  Cases,  No.  16,984). 
The  bankrupt  should  be  given  a  reasonable  time  to  pre- 
pare for  an  examination  upon  complicated  matters. 
But  when  he  is  present  before  the  court  or  referee  he 
may  be  examined  without  previous  notice  (Act  1898, 
Sec.  7,  cl.  9,  and  Federal  Cases,  No.  1,812). 

The  bankrupt  cannot  be  required  to  attend  *  *  * 
at  or  for  an  examination  at  a  place  more  than  one  hun- 
dred and  fifty  miles  distant  from  his  home  or  principal 
place  of  business,  unless  ordered  by  the  court  or  a  judge 
thereof  for  cause  shown  (Act  1898,  Sec.  7,  cl.  9).  He 
shall  be  paid  his  actual  expenses  from  the  estate  when 
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examined  or  required  to  attend  at  any  place  other  than 
the  city,  town,  or  village  of  his  residence.  When  the 
bankrupt  is  about  to  leave  the  district  in  which  he 
resides  or  has  his  principal  place  of  business,  to 
avoid  examination,  he  may  be  arrested  and  kept  in 
custody,  not  exceeding  ten  days,  until  he  shall  be  exam- 
ined and  released  or  give  bail  to  appear  for  examina- 
tion (Act  1898,  Sec.  9  b,  and  see  page  142).  Moreover, 
if,  at  the  time  of  preferring  his  petition,  the  debtor  shall 
be  imprisoned,  the  court  may  *  *  *  order  him  to 
be  produced  *  *  *  before  the  referee,  for  the  pur- 
pose of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy (Gen.  Ord.,  30). 

Examination  of  Persons  Other  than  the  Bank- 
rupt.— The  act  provides  that  a  court  of  bankruptcy 
may,  upon  application  of  any  officer,  bankrupt  or  credi- 
tor, by  order  require  any  designated  person  who  is  a 
competent  witness  under  the  law  of  the  state  in  which 
the  proceedings  are  pending,  to  appear  in  court  or 
before  a  referee  or  the  judge  of  any  state  court,  to  be 
examined  concerning  the  acts,  conduct  or  property  of 
a  bankrupt  whose  estate  is  in  process  of  administration 
under  this  act  (Act  1898,  Sec.  21  a).  Section  38, 
clause  2,  of  the  same  act  authorizes  the  referee  to  exer- 
cise the  powers  vested  in  courts  of  bankruptcy  for  the 
administering  of  oaths  to,  and  the  examination  of  per- 
sons as  witnesses,  and  for  requiring  the  production  of 
documents  in  proceedings  before  them,  except  the 
power  of  commitment. 

These  third  parties  must  be  served  with  summons 
(page  173).  The  summons  may  be  served  by  any  person 
and  upon  any  witness  within  the  district  which  issued 
the  summons,  or  without  the  district  but  within  one 
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hundred  miles  of  the  place  where  the  hearing  is  held 
(Rev.  Stat.,  Sec.  876).  But  no  person  is  required  to 
attend  as  a  witness  before  a  referee  at  a  place  outside  of 
the  state  of  his  residence,  and  more  than  one  hundred 
miles  from  such  place  of  residence,  and  only  in  case  his 
lawful  mileage  and  fee  for  one  day's  attendance  shall 
be  first  paid  or  tendered  to  him  (Act  1898,  Sec.  41  a, 
proviso). 

The  Subject-Matter  of  the  Examination. — 
Upon  What  and  by  Whom  the  Bankrupt  May  he 
Examined. — The  act  provides  that  the  bankrupt  must 
submit  to  an  examination  (a)  concerning  the  conduct- 
ing of  his  business,  (b)  the  cause  of  his  bankruptcy, 

(c)  his  dealings  with  his  creditors  and  other  persons, 

(d)  the  amount,  kind,  and  whereabouts  of  his  property, 
and,  in  addition,  (e)  all  matters  which  may  aftect  the 
administration  and  settlement  of  his  estate ;  but  no  testi- 
mony given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding  (Act  1898,  Sec.  7,  cl. 
9,  and  see  Federal  Cases,  Nos.  16,085  ^^id  11,769). 
While  the  bankrupt  himself  may  be  examined  upon  his 
motion  for  a  discharge,  yet  the  referee  can  not  summon 
witness  suspected  of  having  knowledge  of  facts  which 
might  prevent  the  discharge  of  the  bankrupt  (Federal 
Cases,  No.  16,984).  The  creditor  must  establish  such 
facts  as  they  are  usually  established  in  ordinary  law 
trials. 

The  examination  of  witnesses  before  the  referee 
may  be  conducted  by  the  party  in  person  or,  by  his 
counsel  or  attorney,  and  the  witness -shall  be  subject 
to  examination  and  cross-examination,  which  shall  be 
had  in  conformity  with  the  mode  now  adopted  in  courts 
of  law  (Gen.  Ord.,  22).    During  this  examination  the 
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bankrupt  is  entitled  to  have  the  assistance  of  counsel, 
who  may  object  to  improper  questions,  advise  concern- 
ing answers,  arid  uphold  the  rights  of  the  barikrupt  in 
substantially  the  same  manner  that  he  would  do  if  his 
client  were  testifying  in  any .  other  court  (Federal 
Cases,  No.  1 3,745)- 

Upon  What  and  by  Whom  Third  Parties  May  be 
Examined. — Any  designated  person  who  is  a  compe- 
tent witness  under  the  law  of  the  state  in  which  the 
proceedings  are  pending  *  *  *  :[^^y  bg  examined 
concerning  the  acts,  conduct  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration.  (Act 
1898,  Sec.  21  a.)  The  answers  of  such  witnesses  must 
be  full,  truthful,  and  complete  (Federal  Cases,  No. 
13,582) .  They  must  testify  even  though  their  answers 
may  be  used  in  a  subsequent  suit  brought  on  behalf 
of  the  trustee  (Federal  Cases,  No.  11,178),  or  may 
reveal theirprivate business  (Federal  Cases,  No;  14,141 ) . 

The  examination  is  conducted  as  in  any  ordinary 
court  of  law  (Gen.  Ord.,  22).  But  the  witness  is  not 
entitled  to  be  represented  by  counsel  during  his  exam- 
ination (Federal  Cases,  No.  13,745).  Counsel  for  the 
bankrupt  may  be  compelled  to  give  evidence  on  all 
facts  relating  to  the  bankruptcy  except  those  derived 
from  the  client  in  such  capacity  (Federal  Cases,  No. 
i7>999)- 

Offenses. 

In  General. — The  act  makes  certain  offenses  pun- 
ishable by  fine  and  imprisonment.  These  offenses  will 
be  outlined  under  the  several  heads  of  (a)  Offenses 
by  Trustees,  (b)  Offenses  by  Referees,  (c)  Offenses 
by  Bankrupts,  and  (d)  Offenses  by  Third  Parties. 
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Before  considering  these  different  offenses  it  should 
be  stated  that  a  person  can  not  be  prosecuted  for  any 
offense  arising  under  the  act  unless  the  indictment  is 
found  or  the  information  is  filed  in  court  within  one 
jear  after  the  commission  of  the  offense  (Act  1898, 
Sec.  29  d).  As  to  the  court  in  which  criminal  proceed- 
ings may  be  instituted,  the  act  expressly  gives  to  courts 
of  bankruptcy  the  right  to  arraign,  try,  and  punish 
bankrupts,  officers,  and  other  persons  *  *  *  fQj- 
violations  of  this  act  (Act  1898,  Sec.  2,  cl.  4).  The 
United  States  Circuit  Courts  have  concurrent  jurisdic- 
tion with  the  courts  of  bankrtiptcy,  within  their  respect- 
ive territorial  limits,  of  the  offenses  enumerated  in  this 
act. 

Offenses  by  Trustees. — The  act  provides  that  a 
person  shall  be  punished,  by  imprisonment  for  a  period 
not  to  exceed  five  years,  upon  conviction  of  the  offense  of 

(a)  Having  knowingly  and  fraudulently  appro- 
priated to  his  own  use,  embezzled,  spent,  or 

(b)  Unlawfully  transferred  any  property  or 

(c)  Secreted  or  destroyed  any  document  belonging 
to  a  bankrupt  estate  which  came  into  his  charge  as 
trustee  (Act  1898,  Sec.  29  a).  He  may  also  be  impris- 
oned for  a  period  not  to  exceed  two  years  upon  convic- 
tion. 

(d)  Of  having  made  a  false  oath  or  account  in,  or 
in  relation  to,  any  proceeding  in  bankruptcy  (Act  1898, 
Sec.  29  b,  cl.  2).  An  oath  includes  an  affirmation  (Act 
1898,  Sec.  I,  cl.  17). 

(e)  The  trustee  may  be  fined  and  removed  from 
office  for  a  refusal  to  permit  an  inspection  of  accounts 
of  the  bankrupt's  estate  after  an  order  by  the  court  so 
to  do  (Act  1898,  Sec.  29  c,  cl.  3). 
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Offenses  by  Referees. — There  are  three  offenses 
by  the  referee  for  which  the  act  provides  punishment. 
The  act  states  that  a  person  shall  be  punished  by  fine, 
not  to  exceed  five  hundred  dollars,  and  forfeit  his  office, 
and  the  same  shall  thereupon  become  vacant,  upon  con- 
viction of  the  offense  of  having  knowingly 

(a)  Acted  as  a  referee  in  a  case  in  which  he  is 
directly  or  indirectly  interested;  or 

(b)  Purchased,  while  a  referee,  directly  or  indi- 
rectly, any  property  of  the  estate  in  bankruptcy  of 
which  he  is  referee ;  or 

(c)  Refused,  while  a  referee  or  trustee,  to  permit  a 
reasonable  opportunity  for  the  inspection  of  the 
accounts  relating  to  the  affairs  of  and  the  papers  and 
records  of  estates  in  his  charge  by  parties  in  interest 
when  directed  by  the  court  so  to  do  (Act  1898,  Sec. 
29  c). 

Offenses  by  Bankrupts. — The  act  provides  that 
a  person  shall  be  punished,  by  imprisonment  for  a 
period  not  to  exceed  two  years,  upon  conviction  of  the 
offense  of  having  knowingly  and  fraudulently 

(a)  Concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging 
to  his  estate  in  bankruptcy ;  or 

(b)  Made  a  false  oath  or  account  in,  or  in  relation 
to  any  proceeding  in  bankruptcy  (Act  1898,  Sec.  29  b, 
clauses  i  and  2).  It  will  be  observed  that  the  term 
conceal  includes  to  secrete,  falsify  and  mutilate  (Act 
1898,  Sec.  I,  cl.  22),  and  that  the  act  of  concealment 
must  be  done  knowingly  and  fraudulently.  It  is  not  a 
punishable  offense  for  the  bankrupt  to  omit  to  name 
property  in  the  schedules  by  accident  or  mistake. 
Thus,  it  is  no  offense  to  omit  property  which  he  did  not 
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know  he  owned  (Federal  Cases,  No.  10,720),  or  which 
he  thought  did  not  pass  to  the  trustee  (19  Ala.,  404) 
or  was  worthless  (21  Vt.,  612). 

Offenses  by  Third  Parties. — Persons  other  than 
the  trustee,  referee,  or  bankrupt,  as  well  as  any  one  of 
these,  may  be  punished  for  the  commission  of  four 
offenses.  The  act  provides  that  a  person  shall  be  pun- 
ished, by  imprisonment  for  a  period  not  to  exceed  two 
years     *     *     * 

(a)  Who  (i)  presented  under  oath  any  false  claim 
for  proof  against  the  estate  of  a  bankrupt,  or  (2)  used 
any  such  claim  in  composition  personally  or  by  agent, 
proxy,  or  attorney,  or  as  agent,  proxy  or  attorney ;  or 

(b)  (i)  Received  any  material  amount  of  prop- 
erty from  a  bankrupt  after  the  filing  of  the  petition,  (2) 
with  intent  to  defeat  this  act ;  or 

(c)  (i)  Extorted  or  attempted  to  extort  any 
money  or  property  from  any  person  (2)  as  a  considera- 
tion for  acting  or  forbearing  to  act  in  bankruptcy  pro- 
ceedings; or  (d)  made  a  false  oath  (Act  1898,  Sec. 
29  b). 

Proceedings  in  Contempt. 

What  Amounts  to  Contempt. — The  act 
expressly  gives  the  court  the  right  to  enforce  obedience 
by  bankrupts,  officers,  and  other  persons  to  all  lawful 
orders,  by  fine  or  imprisonment  or  fine  and  imprison- 
ment (Act  1898,  Sec.  2,  cl.  13) ;  and  to  punish  for 
contempt  committed  before  referees  (Act  1898,  Sec.  2, 
cl.  16). 

A  person  commits  a  contempt  before  a  referee  when 
(a)   He  disobeys  or  resists  any  lawful  order,  pro- 
cess, or  writ ;  or 
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(b)  Misbehaves  during  a  hearing  or  so  near  the 
place  thereof  as  to  obstruct  the  same  (see  Federal 
Cases,  No.  14,740) ;  or 

(c)  Neglects  to  produce,  after  having  been  ordered 
to  do  so,  any  pertinent  document;  or 

(d)  Refuses  to  appear  after  having  been  sub- 
poenaed ;  or 

(e)  Upon  appearing,  refuses  to  take  the  oath  as  a 
witness;  or 

(  f  )  After  having  taken  the  oath,  refuses  to  be  exam- 
ined according  to  law  (Act  1898,  Sec.  41  a).  It  is  not 
contempt  for  a  person  to  refuse  to  attend  as  a  witness 
before  a  referee  at  a  place  outside  of  the  state  of  his 
residence,  and  more  than  one  hundred  miles  from  such 
place  of  residence  (Act  1898,  Sec.  41  a,  proviso). 

By  Whom  and  How  the  Contempt  is  Pun- 
ished.— The  referee  has  no  power  to  punish  for  con- 
tempt committed  before  him.  This  is  in  the  power  of 
the  judge.  When  an  act  of  contempt  is  committed 
before  a  referee,  he  should  certify  the  facts  to  the  judge. 
The  judge  thereupon,  in  a  summary  manner,  hears  the 
evidence  as  to  the  acts  complained  of,  and  if  it  is  such 
as  to  warrant  him  in  so  doing,  (a)  punishes  such  person 
in  the  same  manner  and  to  the  same  extent  as  for  a  con- 
tempt committed  before  the  court  of  bankruptcy,  or 
(b)  commits  such  person  upon  the  same  conditions  as 
if  the  doing  of  the  forbidden  act  had  occurred  with 
reference  to  the  process  of,  or  in  the  presence  of,  the 
court  (Act  1898,  Sec.  41  b).  If  the  contempt  takes 
place  before  the  court  of  bankruptcy,  it  may  be  called 
to  the  attention  of  the  judge  by  motion  for  rule  to  show 
cause. 
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Arbitration    and    Compromise    of    Bankrupts    With 
Creditors. 

Arbitration  of  Controversies. — The  act  pro- 
vides that  the  trustee  may,  pursuant  to  the  direction  of 
the  court,  submit  to  arbitration  any  controversy  arising 
in  the  settlement  of  the  estate  (Act  1898,  Sec.  26  a). 
Three  arbitrators  shall  be  chosen  by  mutual  consent, 
or  one  by  the  trustee,  one  by  the  other  party  to  the 
controversy,  and  the  third  by  the  two  so  chosen,  or  if 
they  fail  to  agree  in  five  days  after  their  appointment 
the  court  shall  appoint  the  third  arbitrator  (Sec.  26  b). 
The  written  finding  of  the  arbitrators,  or  a  majority  of 
them,  as  to  the  issues  presented,  may  be  filed  in  court 
and  shall  have  like  force  and  effect  as  the  verdict  of  a 
jury  (Sec.  26  c).  General  Order  33  provides  that 
whenever  a  trustee  shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  arising  in  the 
settlement  of  a  demand  against  a  bankrupt's  estate,  or 
for  a  debt  due  to  it,  to  the  determination  of  arbitrators, 
or  for  authority  to  compound  and  settle  such  contro- 
versy by  agreement  with  the  other  party,  the  applica- 
tion shall  clearly  and  distinctly  set  forth  the  subject 
matter  of  the  controversy,  and  the  reason  why  the 
trustee  thinks  it  proper  and  most  for  the  interest  of  the 
estate  that  the  controversy  should  be  settled  by  arbitra- 
tion or  otherwise. 

Compromise  of  Controversies. — A  trustee  may, 
with  the  approval  of  the  court,  compromise  any  contro- 
versy arising  in  the  administration  of  the  estate  upon 
such  terms  as  he  may  deem  for  the  best  interests  of  the 
estate  (Act  1898,  Sec.  27). 

It  will  be  observed  that  the  right  to  compromise  a 
controversy  or  submit  it  to  arbitration  exists  only  after 
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the  court  of  bankruptcy  has  approved  the  petition  ask- 
ing for  such  privilege.  This  petition  it  seems  may  be 
presented  either  to  the  referee  or  to  the  judge,  for  the 
referee  is  authorized,  subject  always  to  a  review  by  the 
judge  *  *  *  to  perform  such  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications 
of  bankrupts  for  compositions  or  discharges,  as  are 
by  the  bankrupt  statute  conferred  on  courts  of  bank- 
ruptcy (Act  1898,  Sec.  38,  cl.  4).  Of  course,  the  usual 
ten  days'  notice  must  be  given  by  mail  by  the  referee 
to  the  creditors,  of  the  time  and  place  of  the  hearing 
on  the  petition  (Act  1898,  Sec.  58  a). 

Composition  of  Bankrupts  With  Creditors. 

The  Right  of  Composition  in  General. — Con- 
gress has  power  to  permit  bankrupts  to  compromise 
debts  with  their  creditors  (2  Cranch,  358  and  396). 
This  is  a  much  less  expensive  method  of  settling  the 
bankrupt's  estate  and  should  be  adopted  by  the  bank- 
rupt whenever  the  creditors  consent.  This  composition 
clause  of  the  law  should  receive  a  strict  construction, 
because  it  is  in  plain  derogation  of  common  right.  It 
compels  the  dissenting  minority  of  creditors  to  accept 
just  as  much  upon  their  claims  as  the  debtor  and  the 
requisite  majority  see  fit  to  resolve  that  they  shall 
accept  (Federal  Cases,  No.  12,784).  The  right  of 
composition  may  be  exercised  by  any  individual,  part- 
nership, or  corporation  that  may  be  adjudged  bankrupt 
(Federal  Cases,  No.  17,331). 

When  an  Offer  of  Composition  May  be 
Made. — Section  12  a  of  the  act  provides  that  a  bank- 
rupt may  offer  terms  of  composition  to  his  creditors 
after,  but  not  before  he  has  been  examined  in  open 
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court  or  at  a  meeting  of  his  creditors,  and  filed  in  court 
the  schedule  of  his  property  and  list  of  his  creditors, 
required  to  be  filed  by  bankrupts.  However,  since  in 
practice  creditors  prove  their  claims  at  the  first  meeting, 
at  which  time  the  bankrupt  is  examined  and  a  trustee 
appointed,  it  is  usually  not  until  after  adjudication 
and  the  qualification  of  a  trustee  that  the  composition 
is  effected. 

How  AND  When  an  Offer  of  Composition  May 
BE  Made. — If  the  bankrupt  is  satisfied  that  a  majority 
of  the  creditors  in  number  and  in  value  of  claims  will 
accept  a  composition,  he  should  present  a  petition  to 
either  the  referee  or  judge  stating  this  fact,  and  in  addi- 
tion the  per  centum  which  he  offers  to  pay,  and  praying 
that  a  meeting  of  creditors  be  called  for  the  purpose  of 
considering  such  composition.  The  meeting  is  then 
called  and  notices  of  it  are  sent  to  all  the  creditors. 
They  consider  the  offer,  and  then  vote  for  or  against 
the  composition.  The  composition  is  accepted  by  a 
majority  of  the  creditors  both  in  number  and  value  of 
the  claims  voting  in  favor  of  its  acceptance.  This 
acceptance  must  be  in  writing  and  should  be  signed  by 
the  creditors  who  favor  it  (Act  1898,  Sec.  12  b).  If  a 
iTiajority  of  the  creditors  do  not  attend  the  meeting 
their  signatures  to  the  acceptance  may  be  obtained  sub- 
sequently (Federal  Cases,  No.  13,242). 

The  Confirmation  of  the  Composition. — The 
composition  is  not  valid  until  it  is  confirmed  by  the 
court  of  bankruptcy.  The  confirmation  of  the  composi- 
tion will  be  considered  under  the  several  heads  oi^  (a) 
The  Application  for  Confirmation,  (b)  Objections  to 
Confirmation,  (c)  The  Effect  of  Confirmation,  and  (d) 
Setting  Aside  a  Confirmation. 
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Application  for  Coniirmation  of  the  Composition. — 
The  application  for  an  order  confirming  the  composi- 
tion must  be  made  to  the  judge  (Act  1898,  Sec.  38,  cl. 
4,  Gen.  Ord.,  12),  who  is  expressly  authorized  to  con- 
firm or  reject  such  composition  (Act  1898,  Sec.  2,  cl. 
9).  However,  the  judge  may  refer  the  application  for 
a  confirmation  of  a  composition  to  the  referee  to  ascer- 
tain and  report  the  facts  (Gen.  Ord.,  12,  part  3). 

Section  12  b  of  the  act  provides  that  an  application 
for  the  confirmation  of  a  composition  (a)  may  be  filed 
in  the  court  of  bankruptcy  after,  but  not  before,  it  has 
been  accepted  in  writing  by  a  majority  in  number  of 
all  creditors  whose  claims  have  been  allowed,  which 
number  must  represent  a  majority  in  amount  of  such 
claims,  and  (b)  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  (c)  the  money  necessary 
to  pay  all  debts  which  have  priority  and  the  cost  of  the 
proceedings  have  been  deposited  in  such  place  as  shall 
be  designated  by  and  subject  to  the  order  of  the  judge. 

It  will  be  observed  that  the  application  for  con- 
firmation can  not  be  made  until  the  bankrupt  has  done 
three  things — (a)  filed  with  the  proper  court  of  bank- 
ruptcy the  proper  written  acceptance  of  the  composi- 
tion, (b)  deposited  in  the  designated  place  the  con- 
sideration to  be  paid' to  the  creditors,  and  (c)  the  money 
to  pay  all  debts  which  have  priority  and  the  costs  of  the 
proceedings. 

It  will  also  be  noticed  that  the  debts  which  have 
priority  and  costs  must  be  paid  in  money,  while  a  con- 
sideration discharges  thegeneral  or  unsecured  creditors. 
This  consideration  may  be  money,  negotiable  paper  (see 
Act  1898,  Sec.  14  c,  and  Federal  Cases,  No.  11,673), 
or,  in  fact,  anything  which  seems  of  value  to  the  creditors. 
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Objections  to  Confirmation  of  the  Composition. — 
General  Order  32  provides  that  a  creditor  opposing  the 
application  of  a  bankrupt  for  his  discharge,  or  for  the 
confirmation  of  a  composition,  shall  enter  his  appear- 
ance in  opposition  thereto  on  the  day  when  the  creditors 
are  required  to  show  cause,  and  shall  file  a  specification 
in  writing  of  the  grounds  of  his  opposition  within  ten 
days  thereafter,  unless  the  time  shall  be  enlarged  by 
special  order  of  the  judge.  The  act  provides  three  gen- 
eral grounds  for  opposing  a  confirmation  of  the  com- 
position. It  states  that  a  judge  shall  confirm  a  com- 
position if  satisfied  that  (a)  it  is  for  the  best  interests 
of  the  creditors;  (b)  the  bankrupt  has  not  been  guilty 
of  any  of  the  acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  his  discharge;  and  (c)  the 
ofifer  and  its  acceptance  are  in  good  faith  and  have  not 
been  made  or  procured  except  as  herein  provided,  or 
by  any  means,  promises,  or  acts  herein  forbidden  (Act 
1898,  Sec.  12  d). 

The  power  of  a  judge  to  avoid  a  composition  on  the 
ground  that  it  is  not  for  the  best  interests  of  the  credi- 
tors protects  the  minority  against  the  majority  cred- 
itors. The  question  as  to  whether  a  composition  is  for 
the  best  interests  of  the  creditors  usually  depends  upon 
whether  the  consideration  to  the  creditors  is  adequate 
or  inadequate.  No  fixed  rule  can  be  given  as  to  the 
adequacy  of  this  consideration,  other  than  it  should 
approximately  equal  the  amount  which  the  bankrupt's 
estate  would  probably  yield  when  administered  by  the 
trustee  (see  Federal  Cases,  No.  17,331  as  to  the  amount 
of  margin). 

The  causes  which  would  bar  a  discharge  will  also 
prevent  the  confirmation  of  a  composition.    A  discharge 


524  PRINCIPLES    OF    PENNSYLVANIA    LAW 

will  be  refused  when  the  bankrupt  (a)  has  committed 
an  offense  punishable  by  imprisonment  as  provided  in 
the  act;  or  (b)  with  fraudulent  intent  to  conceal  his 
true  financial  condition  and  in  contemplation  of  bank- 
ruptcy, destroyed,  concealed,  or  failed  to  keep  books  of 
accounts  or  records  from  which  his  true  condition  might 
be  ascertained  (Act  1898,  Sec.  14  b,  and  see  pages 
249-250). 

The  third  ground  which  will  justify  a  court  in 
refusing  to  confirm  a  composition  is  that  it  was 
obtained  by  fraud.  Any  improper  means,  acts,  or 
promises  by  any  party  to  the  composition,  or  want  of 
good  faith  by  any  of  them,  will  vitiate  the  composition 
(Federal  Cases,  No.  12,395).  It  seems  that  the  courts 
require  very  slight  evidence  to  induce  them  to  impute 
to  the  debtor  a  fraud  perpetrated  by  another  when  the 
fraud  works  to  the  interest  of  the  debtor  (Federal 
Cases,  No.  12,395). 

The  Hearing  of  Objections  to  the  Confirmation. — 
The  act  provides  that  a  date  and  place,  with  reference 
to  the  convenience  of  the  parties  in  interest,  shall  be 
fixed  for  the  hearing  upon  each  application  for  the  con- 
firmation of  a  composition,  and  such  objections  as  may 
be  made  to  its  confirmation  (Act  1898,  Sec.  12  c).  The 
creditors,  of  course,  are  entitled  to  a  ten  days'  notice  by 
mail  of  such  hearing  (Act  1898,  Sec.  58  a).  The 
object  of  this  meeting  is  to  convince  the  judge  that 
there  are  no  valid  objections  to  the  composition.  The 
evidence  may  be  heard  orally  or  by  deposition.  Coun- 
sel may  be  heard  both  in  favor  of  and  against  the  con- 
firmation of  the  composition.  The  court  will  then 
either  confirm  or  reject  the  composition.  Upon  the 
confirmation  of  a  composition,  the  consideration  shall 
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t)e  distributed  as  the  judge  shall  direct,  and  the  case 
dismissed.  Whenever  a  composition  is  not  confirmed, 
the  estate  shall  be  administered  in  bankruptcy  as  pro- 
vided in  the  act  (Act  1898,  Sec.  12  e).  It  seems  that 
there  is  no  appeal  or  right  to  supervision  of  the  decision 
•of  the  judge  in  refusing  to  confirm  a  composition  (103 
Fed.  Rep.,  444). 

The  EfFect  of  Coniirmation. — Two  things  result 
from  the  confirmation  of  a  bankrupt's  composition  with 
his  creditors. 

First,  The  confirmation  of  a  composition  dis- 
charges the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  composition  and 
those  not  affected  by  a  discharge  (Act  1898,  Sec.  14  c). 
The  debts  from  which  the  confirmation  of  a  composi- 
tion discharges  the  bankrupt  are  only  those  from 
which  a  formal  discharge  would  also  release  him  (103 
U.  S.,  217).  The  debts  that  are  released  by  a  formal 
discharge  will  be  stated  in  a  subsequent  page  (page 
252).  When  the  consideration  consists  of  negotiable 
paper,  and  the  bankrupt  does  not  fulfill  his  obligations 
therewith,  the  creditor  may  recover  his  whole  debt  from 
the  bankrupt  (20  Fed.  Rep.,  499). 

Second,  Upon  the  confirmation  of  a  compromise 
•offered  by  a  bankrupt,  the  title  to  his  property  there- 
upon revests  in  him  (Act  1898,  Sec.  70  f). 

Setting  Aside  the  Coniirmation. — The  act  provides 
that  the  judge  may  (a)  upon  the  application  of  parties 
in  interest  filed  at  any  time  within  six  months  after  a 
composition  has  been  confirmed,  set  the  same  aside  and 
reinstate  the  case  if  it  shall  be  made  to  appear  upon  a 
trial  (b)  that  fraud  was  practiced  in  the  procuring  of 
such  composition,  and  (c)  that  the  knowledge  thereof 

IS 
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has  come  to  the  petitioners  since  the  confirmation  of 
such  composition.  It  will  be  observed  (a)  that  fraud 
is  the  sole  ground  upon  which  a  composition  may  be 
set  aside,  (b)  that  in  addition  to  the  fraud  practiced  the 
petition  must  aver  that  the  petitioner  has  acquired 
knowledge  of  such  fraud  since  the  composition,  and 
(c)  that  the  petition  must  be  filed  within  six  months 
after  the  composition  has  been  confirmed.  The  peti- 
tion to  set  aside  the  confirmation  should  be  presented 
to  the  judge,  and  not  to  the  referee  (Act  1898,  Sec. 
13)  of  the  court  of  bankruptcy  which  confirmed  the 
composition.  It  should  be  added  that  neither  the  order 
confirming  nor  setting  aside  a  composition  can  be 
attacked  in  any  other  court  (see  Act  1898,  Sec.  21  f). 
After  the  composition  is  set  aside  and  the  case  restated, 
it  then  proceeds  as  if  no  composition  had  been  made, 
and  as  in  any  other  case  of  bankruptcy. 

The  Estate  of  the  Bankrupt. 

The  subject  of  the  estate  of  the  bankrupt  will  be 
outlined  under  the  several  heads  of  (a)  The  Estate 
that  Passes  to  the  Trustee,  (b)  The  Reduction  of  the 
Estate  to  Money,  (c)  The  Distribution  of  the  Estate, 
and  (d)  Preferences  Against  the  Estate. 

The  Estate  that  Passes  to  the  Trustee. — 
When  and  What  Title  Passes  to  the  Trustee. — When  a 
petition  is  filed  in  bankruptcy  the  title  to  the  estate  of 
the  debtor  vests  in  such  debtor  until  the  qualification  of 
a  trustee  (Federal  Cases,  Xo.  11,592).  But  when  the 
trustee  qualifies  as  such  he  is  vested  with  the  title  of  the 
bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt 
(Act  1898,  Sec.  70  a).  A  transfer  of  property  made  by 
a  bankrupt  during  the  interim  of  the  filing  of  the  peti- 
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tion  and  the  qualification  of  the  trustee  will  be  con- 
sidered in  the  same  class  with  those  made  within  four 
months  prior  to  the  filing  of  the  petition.  The  transfer 
may  be  valid,  but  the  transferee  deals  with  the  bankrupt 
at  his  peril,  for  the  filing  of  a  petition  is  deemed  notice 
to  all  the  world  (see  64  Pa.,  74,  and  14  S.  &  R.,  74). 

A  certified  copy  of  the  order  approving  the  bond 
of  a  trustee  is  conclusive  evidence  of  the  vesting  in  him 
of  the  title  to  the  property  of  the  bankrupt,  and  if 
recorded  imparts  the  same  notice  that  a  deed  frorn  the 
bankrupt  to  the  trustee  if  recorded  would  have  imparted 
had  not  bankruptcy  proceedings  intervened  (Act  1898, 
Sec.  21  e).  It  is  evident  that  such  certified  copy  of 
the  order  should  be  filed  by  the  trustee  wherever  the 
bankrupt  real  estate  is  situated  (see  Federal  Cases,  No. 
10,066). 

As  to  the  title  that  passes  to  the  trustee,  it  will  be 
observed  that  the  trustee  is  vested  with  the  title  of  the 
bankrupt  (Act  1898,  Sec.  70  a)  subject  to  all  equities 
and  liens  which  existed  against  the  property  in  the 
hands  of  the  bankrupt,  except  in  cases  of  judicial  liens 
(Act  1898,  Sec.  67  f)  or  fraudulent  transfers  (Act 
1898,  Sec.  60  b)  made  within  four  months  prior  to  the 
filing  of  the  petition. 

What  Property  Passes  to  the  Trustee. — Section 
70  a  of  the  act  provides  that  the  trustee  of  the  estate 
of  a  bankrupt,  upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he  shall  have  one  or 
more,  upon  his  or  their  appointment  and  qualification, 
shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  except  in  so  far  as  it  is  to  property 
which  is  exempt,  to  all 

(a)   Documents  relating  to  his  property; 
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(b)  Interests  in  patents,  patent  rights,  copyrights 
and  trade  marks ; 

(c)  Powers  which  he  might  have  exercised  for  his 
own  benefit,  but  not  those  which  he  might  have  exer- 
cised for  some  other  person; 

(d)  Property  transferred  by  him  in  fraud  of  creditors ; 

(e)  Property  which  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  under  judicial 
process  against  him ;  and 

(f )  Rights  of  action  arising  upon  contracts  or  from 
the  unlawful  taking  or  detention  of,  or  injury  to  his 
property. 

Documents,  Patents,  and  Powers. — ^Little  need  be 
said  in  reference  to  the  documents,  patents,  trade- 
marks, copyrights,  and  powers  that  pass  to  the  trustee. 
In  the  case  of  powers,  it  will  be  observed,  that  the 
power  does  not  pass  to  the  trustee  if  it  is  to  be  exercised 
for  the  benefit  of  some  person  other  than  the  bankrupt. 

Property  Fraudulently  Transferred. — The  act  pro- 
vides that  transfers  made  by  the  bankrupt  within  four 
months  prior  to  the  filing  of  the  petition  are  void  in 
three  classes  of  cases : 

First,  Transfers  which  create  preferences  and 
enable  any  one  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  the  creditors  of  the  same 
class  are  void,  and  the  trustee  may  take  possession  of 
the  property  so  transferred  (Act  1898,  Sec.  60,  see 
page  132). 

Second,  All  conveyances,  transfers,  assignments, 
or  incumbrances  of  his  property  or  any  part  thereof, 
made  or  given  (a)  by  a  person  adjudged  a  bankrupt 
under  the  provisions  of  this  act  (b)  subsequent  to  the 
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passage  of  this  act  and  within  four  months  prior  to  the 
filing  of  the  petition,  (c)  with  the  intent  and  purpose 
on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them,  shall  be  null  and  void  as  against  the  credi- 
tors of  such  debtor,  (d)  except  as  to  purchasers  in 
good  faith  and  for  a  present  fair  consideration ;  and  all 
property  of  the  debtor  conveyed  *  *  *  as  afore- 
said shall,  if  he  be  adjudged  a  bankrupt,  *  *  * 
pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  same     *     *     *      (-^ct  1898,  Sec.  67  e). 

It  will  be  observed  that  in  order  to  avoid  a  transfer 
under  this  section  four  things  must  concur,  (a)  The 
person  must  be  adjudged  a  bankrupt,  (b)  The  trans- 
fer must  have  been  made  subsequent  to  the  passage  of 
the  act  and  within  four  months  prior  to  the  filing  of  the 
petition,  (c)  The  transfer  must  have  been  made  with 
the  intent  and  purpose  to  hinder,  delay,  or  defraud  the 
creditors,  or  any  of  them,  (d)  The  transfer  must  have 
been  made  to  one  who  is  not  a  purchaser  in  good  faith 
and  for  a  present  fair  consideration.  (Federal  Cases, 
No.  14,376,  and  15  Wall.,  421.)  If  any  one  of  these 
essentials  is  wanting,  the  transfer  can  not  be  avoided. 

Third,  The  third  class  of  fraudulent  transfers  of  a 
bankrupt's  property  includes  all  conveyances  *  *  * 
made  by  a  debtor  (a)  at  any  time  within  four  months 
prior  to  the  filing  of  the  petition  against  him,  and  (b) 
while  insolvent,  (c)  which  are  held  null  and  void  as 
against  the  creditors  of  such  debtor  by  the  laws  of  the 
state,  territory  or  district  in  which  such  property  is 
situate  *  *  *  and  such  property  shall  pass  to  the 
assignee  (trustee)  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bank- 
rupt (Act  1898,  Sec.  67  &). 
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Three  things  are  essential  in  order  to  invalidate  a 
transfer  under  this  provision,  (a)  The  transfer  must 
have  been  made  within  four  months  prior  to  the  filing 
of  the  petition,  (b)  The  person  making  the  transfer 
must  have  been  insolvent  at  the  time,  (c)  The  transfer 
must  be  null  and  void  under  the  laws  of  the  state,  ter- 
ritory or  district  in  which  the  property  is  situate. 

Property  Transferable  or  Subject  to  Levy  and  Sale. 
— The  act  provides  that  all  property  passes  to  the  trus- 
tee which  prior  to  the  filing  of  the  petition  was  (a) 
transferable  or  (b)  subject  to  levy  and  sale  (Act 
1898,  Sec.  70  a).  Whether  or  not  property  is  trans- 
ferable or  subject  to  levy  and  sale  depends  upon  the 
law  of  the  state,  territory  or  district  where  the  prop- 
erty has  its  situs  (iii  U.  S.,  546).  The  situs  of  real 
property  is  the  state  in  which  it  is  situated,  while  the 
situs  of  personal  property  is  the  domicile  of  the  bank- 
rupt (II  How.,  33). 

Almost  all  classes  of  property  may  be  included  under 
this  general  provision.  These  different  classes  will  be 
outlined  under  the  general  heads  of  the  bankrupt's 
interest  in  (a)  real  estate  and  (b)  personal  property. 

All  the  real  estate  within  the  United  States 
held  by  the  bankrupt  at  the  time  of  filing  the  petition  is 
vested  in  the  trustee  (11  How.,  33).  But  the  bank- 
rupt's real  estate  situated  in  a  foreign  country  passes  to 
the  trustee  only  when  the  bankrupt  executes  a  deed 
(11  How.,  33).  However,  this  real  estate  passes  to  the 
trustee  charged  with  the  widow's  right  of  dower  ( 109 
U.  S.,  84,  and  see  Act  1898,  Sec.  8). 

Any  interest  in  real  estate  also  passes  to  the  trustee, 
including  a  leasehold  (Federal  Cases,  No.  13,052), 
contingent    remainder    (126    Mass.,   230),   property 
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devised  (Federal  Cases,  No.  12,312),  a  reversion  (61 
Pa.,  19),  an  equity  of  redemption  (Federal  Cases,  No. 
1,056),  a  fee  subject  to  an  easement  (2  Wall.,  57),  an 
estate  by  courtesy  (9  Fed.  Rep.,  27),  growing  crops 
(Federal  Cases,  No.  12,491),  and  fixtures  (Federal 
Cases,  No.  1,822). 

Except  such  as  is  exempt  by  the  state  law,  all  per- 
sonal property  belonging  to  the  bankrupt  which  is  in 
his  possession  or  the  possession  of  his  agents  (Federal 
•Cases,  No.  1,936)  passes  to  the  trustee.    This  includes 
notes,  bonds,  stocks — which  should  be  transferred  on  the 
books  of  the  corporation  (2  Fed.  Rep.,  459) — merchan- 
dise (91  Fed.  Rep.,  358),  legacies  (Federal  Cases,  No. 
10,159),    membership   in   exchanges — subject   to   the 
rules  of  the  exchange    (94  U.   S.,   523) — franchises 
{Federal   Cases,    No.    5,192),   negotiable  instruments 
(93  Mass.,  345),  and  insurance  policies  (91  Fed.  Rep., 
361).  The  act  contains  this  proviso  relative  to  insurance 
policies,  that  when  any  bankrtipt  shall  have  any  insur- 
ance policy  which  has  a  cash  surrender  value  payable  to 
liimself,  his  estate,  or  personal  representatives,  he  may, 
within  thirty  days  after  the  cash  surrender  value  has 
heen  ascertained  and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained  and  stated,  and  continue  to  hold, 
■own,  and  carry  such  policy  free  from  the  claims  of  the 
■creditors  participating  in  the  distribution  of  his  estate 
under  the  bankruptcy  proceedings,  otherwise  the  policy 
shall  pass  to  the  trustee  as  assets  (Act  1898,  Sec.  70  a, 
cl.  5,  proviso,  and  Federal  Cases,  No.  1,315). 

Rights  of  Action. — It  will  be  observed  that  the  act 
provides  that  two  classes  of  rights  of  action  shall  vest 
in  the  trustee — (a)  Actions  upon  contracts  and  (b)_ 
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actions  in  tort  for  injury  to  property.  The  general  rule 
is  that  the  filing  of  a  petition  in  bankruptcy  does  not 
discharge  a  contract  (  Federal  Cases,  No.  2,403  ) .  What- 
ever right  the  bankrupt  might  have  had  passes  to  the 
trustee.  Thus,  the  trustee  may  recover  the  value  of 
lands  or  merchandise  sold  by  the  bankrupt  (18  Conn., 
244) .  But  there  are  two  exceptions  to  this  general  rule. 
( I )  No  right  of  action  passes  to  the  trustee  when  the 
breach  of  contract  involves  injury  to  the  person  or  feel- 
ings and  not  the  property  of  the  bankrupt,  as  in  case  of 
a  breach  of  contract  of  marriage  (8  M.  and  W.,  Eng., 
846).  (2)  Nor  has  the  trustee  a  right  of  action  upon 
the  breach  of  an  executory  contract  in  which  the  per- 
sonal skill  of  the  bankrupt  forms  a  material  fact  (8  M.- 
and  W.,  321). 

As  to  the  trustee's  right  to  maintain  an  action  ia 
tort,  the  act  gives  this  right  when  the  tort  consists 
in  the  unlawful  taking  or  detention  of,  or  injury  to  the 
property  of  the  bankrupt  (Act  1898,  Sec.  70  a,  cl.  6, 
and  97  U.  S.,  392).  But  it  should  be  added  a  trustee 
has  no  right  of  action  for  an  injury  done  to  the  person 
or  feelings  of  the  bankrupt  (91  Fed.  Rep.,  355). 

What  Property  Does  Not  Pass  to  the  Trustee. — 
There  are  four  kinds  of  property  which  do  not  pass  to 
the  trustee. 

First,  Pensions  granted  by  the  government  for 
military  services  do  not  vest  in  the  trustee  (Rev.  Stat., 
Sees.  4,745  and  4,747).  But  pension  money  which 
comes  into  his  possession  before  adjudication  will  pass 
to  the  trustee,  unless  exempted. 

Second,  Property  held  by  the  bankrupt  as  trustee 
does  not  vest  in  the  trustee  of  the  bankrupt  estate 
(Perry  on  Trusts,  Sec.  345)  unless  such  bankrupt  has- 
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such  a  beneficial  interest  in  the  trust  ftmd  as  may  be 
sold  on  execution  (Federal  Cases,  No.  12,312). 

Third,  Property  acquired  after  the  adjudication 
does  not  pass  to  the  trustee,  unless  he  does  not  succeed 
in  obtaining  a  discharge  (Federal  Cases,  No.  1,024 
and  64  Pa.,  74).  But  it  seems  that  the  trustee  takes 
all  the  property  of  the  bankrupt  acquired  after  the 
filing  of  the  petition  and  before  the  adjudication  (Love- 
land's  Bankruptcy,  327). 

Fourth,  Trustees  are  not  bound  to  take  property  of 
an  unprofitable  character,  or  property  which  will  be  a 
burden  instead  of  a  benefit  (145  U.  S.,  39).  It  would 
seem  that  this  right  of  election  must  be  exercised  by 
the  trustee  within  a  reasonable  time,  and  his  failure  to 
elect  within  such  time  will  be  deemed  a  rejection  of 
the  estate  (145  U.  S.,  39). 

The  Reduction  of  the  Estate  to  Money. — 
Power  of  Sale  Conferred  by  the  Statute. — The  act  con- 
tains two  provisions  of  a  general  nature  under  which, 
by  direction  of  the  court,  the  trustee  may  sell  any  prop- 
erty interest  of  the  bankrupt.  Section  2,  cl.  7,  of  the 
act  gives  courts  of  bankruptcy  the  power  to  cause  the 
estates  of  bankrupts  to  be  collected,  reduced  to  money 
and  distributed,  and  to  determine  controversies  in  rela- 
tion thereto.  The  trustee  is  expressly  given  the  power 
to  collect  and  reduce  to  money  the  property  of  the 
estates  for  which  he  is  the  trustee,  under  direction  of 
the  court,  and  close  up  the  estates  as  expeditiously  as 
is  compatible  with  the  best  interests  of  the  parties  in 
interest  (Act  1898,  Sec.  47,  cl.  2). 

Sale  of  Encumbered  Property. — The  trustee  may  do 
one  of  four  things  with  the  encumbered  property  of  a 
bankrupt : 


234-  PRINCIPLES    OF    PENNSYLVANIA    LAW 

First,  He  may  refuse  to  accept  it  when  the  burdens 
are  so  great  as  to  make  it  of  no  value  to  the  estate  ( 145 
U.  S.,  39). 

Second,  General  Order  28  provides  that  whenever 
it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other 
pledge,  or  deposit  or  lien,  tipon  any  property,  real  or 
personal,  or  to  relieve  said  property  from  any  condi- 
tional contract,  and  to  tender  performance  of  the  con- 
ditions thereof,  or  to  compound  and  settle  any  debts  or 
other  claims  due  or  belonging  to  the  estate  of  the  bank- 
rupt, the  trustee,  or  the  bankrupt,  or  any  creditor  who 
has  proved  his  debt,  may  file  his  petition  therefor ;  and 
thereupon  the  court  shall  appoint  a  suitable  time  and 
place  for  the  hearing  thereof,  notice  of  which  shall  be 
given  as  the  court  shall  direct,  so  that  all  creditors  and 
other  persons  interested  may  appear  and  show  cause, 
if  any  they  have,  why  an  order  should  not  be  passed  by 
the  court  upon  the  petition  authorizing  such  act  on  the 
part  of  the  trustee.  The  form  of  petition  for  the 
redemption  of  property  from  a  lien  is  prescribed  by  the 
Supreme  Court  and  should  be  used  or  followed  as 
closely  as  possible.  It  should  be  presented  to  the 
referee .  who  regularly  gives  ten  days'  notice  to  the 
creditors  of  the  date  of  the  hearing. 

Third,  He  may  sell  the  property  subject  to  the 
encumbrance,  under  order  and  direction  of  the  court 
of  bankruptcy.  The  application  for  sale  is  made  by 
petition  to  the  referee.  The  form  of  petition  is  pre- 
scribed by  the  Supreme  Court.  The  regular  notice 
of  the  time  of  hearing  the  petition  must  be  sent  to  the 
creditors  by  the  referee.  The  sale  may  be  private  or 
by  auction. 
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Fourth,  He  may  sell  the  property  free  from  all 
encumbrances  (Federal  Cases,  No.  13,643),  under  the 
same  circumstances  and  in  the  same  manner  that  the 
sale  is  made  subject  to  encumbrances. 

Sale  of  Disputed  and  Perishable  Property. — It 
would  seem  that  under  the  general  power  to  sell  the 
bankrupt's  property  and  determine  controversies  in 
relation  thereto  (Act  1898,  Sec.  2,  cl.  7)  the  court 
may  order  to  be  sold  property  which  is  in  dispute.  The 
petition  must  be  presented  to  the  referee  who  must  reg- 
ularly give  the  notice  of  the  time  of  hearing.  Perish- 
able property  may  also  be  sold,  upon  a  petition  being 
filed  with  the  referee  stating  the  nature  and  location 
of  the  perishable  estate  which  is  sought  to  be  sold  (Gen. 
Ord.,  18,  part  3). 

Sale  of  Property  by  a  Secured  Creditor. — The  gen- 
eral rule  is  that  a  secured  creditor  can  not  enforce  his 
lien  by  sale  of  the  property  after  the  property  passes 
into  the  control  of  a  court  of  bankruptcy  without  the 
express  authority  of  such  court  (Federal  Cases,  3,151), 
He  may  be  enjoined  from  an  attempt  to  make  such 
sale  (Federal  Cases,  No.  18,117),  and,  if  already  made, 
the  sale  may  be  set  aside  (Federal  Cases,  No.  3,618), 
when  such  proceeding  will  be  advantageous  to  the 
bankrupt  estate  ( Federal  Cases,  No.  i  ,883 ) .  There  is 
one  exception  to  this  general  rule.  The  secured  cred- 
itor may  sell  the  property  against  which  he  has  a  lien 
whenever  the  trustee  refuses  to  take  the  encumbered 
property  as  an  asset  of  the  estate. 

How  the  Sale  is  Conducted. — General  Order  18 
provides  that  all  sales  must  be  by  public  auction  unless 
otherwise  ordered  by  the  court.  Upon  application  to 
the  court,  and  for  good  cause  shown,  the  trustee  may  be 
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authorized  to  sell  any  specified  portion  of  the  bank- 
rupt's estate  at  private  sale ;  in  which  case  he  shall  keep 
an  accurate  account  of  each  article  sold,  and  the  price 
received  therefor,  and  to  whom  sold;  which  account 
he  shall  file  at  once  with  the  referee. 

The  real  and  personal  property  belonging  to  the 
bankrupt  must  be  appraised  by  three  disinterested 
appraisers  before  the  sale  (Act  1898,  70  b).  Notice  of 
the  sale  must  be  given  to  the  public,  although  not  neces- 
sarily by  newspaper  advertisement.  The  property 
should  be  sold  to  the  highest  bidder  who  may.  be  the 
bankrupt  -(20  Miss.,  258),  but  nat  the  referee  (Act 
1898,  Sec.  39  b),  trustee  or  his  agent  or  attorney 
(Federal  Cases,  No.  2,731). 

It  is  not  necessary  that  the  sale  be  confirmed  by  the 
court.  However,  all  real  and  personal  property  shall, 
when  practicable,  be  sold  subject  to  the  approval  of  the 
court;  it  shall  not  be  sold  otherwise  than  subject  to  the 
approval  of  the  court  for  less  than  seventy-five  per 
centum  of  its  appraised  value  (Act  1898,  Sec.  70  b). 

The  expenses  of  the  sale  are  paid  out  of  the  estate 
of  the  bankrupt;  The  court  is  given  discretionary 
power  to  say  what  costs  will  be  allowed  (Act  1898, 
Sec.  2,  cl.  18). 

When  a  Sale  May  he  Set  Aside. — A  sale  may  be  set 
aside  by  the  court  whenever  (a)  there  was  fraud  or 
collusion  (Federal  Cases,  No.  6,507),  or  (b)  the  sale 
was  illegal  (Federal  Cases,  No.  12,182),  or  (c)  prop- 
erty of  another  was  wrongfully  sold  (Federal  Cases, 
No.  3,648),  or  (d)  there  was  mere  inadequacy  of  price 
(Federal  Cases,  No.  10,445),  ^s  when  the  property  sold 
for  less  than  seventy-five  per  centum  of  the  appraised 
value  (Act  1898,  Sec.  70  b).    The  sale  may  be  set  aside 
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for  any  of  these  causes  even  though  the  deed  has  been 
delivered  (Federal  Cases,  No.  9,876)  and  the  consider- 
ation paid  to  the  trustee. 

The  Distribution  of  the  Estate. — Who  May 
Share  in  the  Distribution. — Three  classes  of  creditors 
may  share  in  the  distribution — (a)  general,  (b) 
secured,  and  (c)  preferred.  The  act  provides  that  divi- 
dends of  an  equal  per  centum  shall  be  declared  and  paid 
on  all  allowed  claims,  except  such  as  have  priority  or 
are  secured  (Act  1898,  Sec.  65  a).  The  secured  cred- 
itors are,  of  course,  paid  to  the  extent  of  their  security. 
Preferred  creditors  are  entitled  to  be  paid  in  full  except 
in  the  case  of  wage  claims  which  shall  not  exceed  three 
hundred  dollars  to  each  claimant  (Act  1898,  Sec. 
64  b,  cl.  4). 

It  will  be  noticed  in  the  case  of  general  creditors 
that  they  are  not  entitled  to  share  in  the  distribution 
unless  their  claims  have  been  proved  and  allowed. 
Section  65  c  of  the  act  also  provides  that  the  rights  of 
creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be 
affected  by  the  proof  and  allowance  of  claims  subse- 
quent to  the  date  of  such  payment  or  declaration  of 
dividends;  but  the  creditors  proving  and  securing  the 
allowance  of  such  claim  shall  be  paid  dividends  equal 
in  amount  to  those  already  received  by  the  other  cred- 
itors if  the  estate  equals  so  much  before  such  other 
creditors  are  paid  any  further  dividends.  These  two 
sections  would  seem  to  sustain  the  general  principle 
that  a  creditor  is  not  entitled  to  share  in  a  dividend 
when  his  debt  is  not  proved  until  after  the  order  declar- 
ing the  dividend  is  made  (Federal  Cases,  No.  9,556). 
The    debt    must    be    proved    before    the    dividend  is 
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declared.  General  Ord^r  21,  part  4,  provides  that 
claims  of  persons  contingently  liable  for  the  bankrupt 
may  be  proved  in  the  name  of  the  creditor,  when 
known,  by  the  party  contingently  liable.  When  the 
name  of  the  creditor  is  unknown  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable; 
but  no  dividend  is  paid  upon  such  claim,  except  upon 
satisfactory  proof  that  it  will  diminish  pro  tanto  the 
original  debt  (see  Act  1898,  Sec.  65  e). 

How  the  Distribution  is  Made. — As  has  been  stated 
it  is  the  duty  of  the  trustee  to  take  possession  of  the 
property  of  the  bankrupt,  to  reduce  it  to  money,  to 
deposit  such  money  in  the  designated  depository,  and 
to  periodically  make  reports  to  the  court  of  the  money 
so  deposited  and  the  condition  of  the  estate  (page  165). 
It  is  the  duty  of  the  referee  to  keep  a  record  of  all 
claims  proved  and  allowed,  and  to  declare  all  dividends 
and  prepare  and  deliver  to  the  trustee  dividend  sheets 
showing  the  dividends  declared  and  to  whom  payable 
(page  158). 

As  soon  as  the  trustee  receives  the  dividend  sheet 
from  the  referee,  it  is  his  duty  forthwith  to  give 
at  least  ten  days'  notice  by  mail  to  all  the  creditors 
named  in  the  sheet  of  the  time  and  place  of  the  payment 
of  the  dividends  (Act  1898,  Sec.  58  a).  The  trustee 
must  then  pay  the  dividends  as  stated  in  the  dividend 
sheet  within  ten  days  after  they  are  declared-  by  the 
referee  (Act  1898,  Sec.  47,  cl.  9).  The  payment  must 
be  made  to  the  creditor  personally  or  to  a  person  author- 
ized in  writing  by  the  creditor  to  receive  it.  The  pay- 
ment usually  is  made  by  check  drawn  by  the  trustee  and 
countersigned  by  the  referee.  If  any  of  the  dividends 
remain  unclaimed  for  six  months  after  the  final  divi- 
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dend  has  been  declared,  it  must  be  paid  by  the  trustee 
into  court  (Act  1898,  Sec.  66  a).  Dividends  remain- 
ing unclaimed  for  one  year  shall,  under  the  direction  of 
the  court,  be  distributed  to  the  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  and  after  such 
claims  have  been  paid  in  full  the  balance  shall  be  paid 
to  the  bankrupt ;  provided,  that  in  case  unclaimed  divi- 
dends belong  to  minors  such  minors  may  have  one  year 
after  arriving  at  majority  to  claim  such  dividends  (Act 
1898,  Sec.  66  b).  The  dividends  to  general  creditors 
are  of  an  equal  per  centum  (Act  1898,  Sec.  65  a) .  The 
first  dividend  must  be  declared  within  thirty  days  after 
the  adjudication,  if  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  have  not  been,  but  probably 
will  be,  allowed  equals  five  per  centum  or  more  of  such 
claims.  Dividends  subsequent  to  the  first  may  be 
declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  equals  ten  per  centum  or  more  and  upon  closing 
the  estate.  Dividends  may  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order  (Act 
1898,  Sec.  65  b).  It  should  also  be  added  that  neither 
a  dividend  (Federal  Cases,  No.  7,918,  and  4  Fed.  Rep., 
526)  nor  money  payable  under  a  composition  with  cred- 
itors (Federal  Cases,  No.  7,918)  is  subject  to  attach- 
ment or  any  process  from  a  state  court. 

Hozv  a  Partnership  Estate  is  Distributed. — When  a 
partnership  is  adjudicated  bankrupt  the  creditors  have 
two  funds  out  of  which  to  seek  satisfaction.  The 
trustee  administers  both  the  partnership  property  and 
the  property  belonging  to  the  individual  partners,  and  is 
required  to  keep  separate  accounts  of  such  property 
(Act  1898,  Sec.  5  d).    Moreover,  the  creditors  of  the 
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individual  partners  may  be  different  from  the  creditors 
of  the  co-partnership.  These  different  classes  of  credi- 
tors and  several  funds  make  necessary  a  different  mode 
of  distribution  in  the  case  of  a  bankrupt  partnership. 

The  act  provides  that  the  net  proceeds  of  the  part- 
nership property  shall  be  appropriated  to  the  payment 
of  the  partnership  debts,  and  the  net  proceeds  of  the 
individual  estate  of  each  partner  to  the  payment  of  his 
individual  debts.  Should  any  surplus  remain  of  the 
property  of  any  partner  after  paying  his  individual 
debts,  such  surplus  shall  be  added  to  the  partnership 
assets  and  be  applied  to  the  payment  of  the  partnership 
debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus 
shall  be  added  to  the  assets  of  the  individual  partners 
in  the  proportion  of  their  respective  interests  in  the 
partnership  (Act  1898,  Sec.  5  f).  The  court  may  per- 
mit the  proof  of  the  claim  of  the  partnership  estate 
against  the  individual  estates,  and  vice  versa,  and  may 
marshal  the  assets  of  the  partnership  estate  and  indi- 
vidual estates  so  as  to  prevent  preferences  and  secure 
the  equitable  distribution  of  the  property  of  the  several 
estates  (Sec.  5  g).  It  should  be  added  that  the  expenses 
must  be  paid  from  the  partnership  property  and  the 
individual  property  in  such  proportions  as  the  court 
may  determine  (Act  1898,  Sec.  5  e). 

In  What  Order  the  Debts  are  Paid. — ^The  act  pro- 
vides a  regular  order  for  the  payment  of  all  claims 
against  the  bankrupt : 

First,  The  secured  creditors  must  first  be  paid  to 
the  extent  of  their  security  (Federal  Cases,  No.  8,712). 

Second,  Then  all  taxes  legally  due  and  owing  by 
the  bankrupt  to  the  United  States,  state,  county,  district 
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or  municipality  must  be  paid  in  full  (Act  1898,  Sec. 
64  a). 

Third,  Then  all  creditors  whose  claims  are  pre- 
ferred by  the  express  provisions  of  the  statute  must  be 
paid  in  full,  except  wage  claims  which  are  preferred 
only  to  the  extent  of  three  hundred  dollars  to  each 
claimant  (Act  1898,  Sec.  64  b). 

The  following  debts  are  expressly  given  priority 
and  should  be  paid  in  the  following  order  (Act  1898, 
Sec.  64  b)  : 

(a)  The  actual  and  necessary  cost  of  preserving  the 
estate  subsequent  to  filing  the  petition  should  first  be 
paid  (clause  i). 

(b)  The  filing  fees  paid  by  creditors  in  involuntary 
cases  should  then  be  paid. 

(c)  There  should  then  be  paid  the  cost  of  adminis- 
tration, including  the  fees  and  mileage  payable  to  wit- 
nesses as  now  or  hereafter  provided  by  the  laws  of  the 
United  States,  and  one  reasonable  attorney's  fee,  for 
the  professional  services  actually  rendered,  irrespective 
of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  invol- 
untary cases  while  performing  the  duties  herein  pre- 
scribed and  to  the  bankrupt  in  voluntary  cases,  as  the 
court  may  allow  (clause  3).  The  actual  and  necessary 
expenses  incurred  by  officers  in  the  administration  of 
estates  must  *  *  *  be  reported  in  detail,  under 
oath,  and  examined  and  approved  or  disapproved  by  the 
court  (Act  1898,  Sec.  62,  and  Gen.  Ord.,  10  and  19). 

(d)  After  these  costs  and  fees  there  should  be  paid 
wages  due  to  workmen,  clerks,  or  servants  which  have 
been  earned  within  three  months  before  the  date  of  the 
commencement  of  proceedings,  not  to  exceed  three  hun- 
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dred  dollars  to  each  claimant  (clause  4).  As  to  what 
employees  are  included  under  the  phrase  "workmen, 
clerks,  or  servants"  see  the  decisions  of  Judges  Evans 
(97  Fed.  Rep.,  26)  and  McPherson  (99  Fed.  Rep., 
705),  in  which  a  traveling  salesman  was  held  not  to 
be  included.  A  wage  claim  reduced  judgment  (loi 
Fed.  Rep.,  698),  or  assigned  after  the  bankruptcy  pro- 
ceedings have  commenced  (102  Fed.  Rep.,  686)  does 
not  thereby  lose  its  priority.  But  a  wage  claim  assigned 
before  the  filing  of  the  petition  is  not  entitled  to  priority 
(99  Fed.  Rep.,  399).  It  has  been  held  that  a  father  is 
entitled  to  priority  for  services  rendered  by  his  minor 
son  as  a  workman  (Federal  Cases,  No.  6,162). 

(e)  There  should  be  paid  then  all  debts  owing  to 
any  person  who  by  the  laws  of  the  state  or  the  United 
States  are  entitled  to  priority  (clause  5).  This  clause 
does  not  adopt  the  state  laws  with  reference  to  priority 
of  labor  claims  (91  Fed.  Rep.,  96). 

Fourth,  Then  the  general  creditors  are  paid  divi- 
dends in  equal  per  centum. 

Preferences  and  Liens  Against  the  Estate. — 
In  addition  to  the  preferences  just  stated  and  to  taxes 
legally  owing  by  the  bankrupt,  there  are  several  valid 
preferences  which  should  be  considered.  These  are  (a) 
preferences  valid  under  local  laws  and  given  more  than 
four  months  prior  to  the  filing  of  the  petition  of  bank- 
ruptcy (Act  1898,  Sees.  60  b  and  67  e),  (b)  preferences 
acquired  in  good  faith  within  four  months  of  the  filing 
of  the  petition  (Act  1898,  Sees.  60  b  and  67  c),  and  (c) 
liens  given  or  accepted  in  good  faith  and  not  in  con- 
templation of  or  in  fraud  upon  the  act,  and  for  a  present 
consideration,  which,  if  necessary,  have  been  recorded 
according  to  law  (Act  1898,  Sec.  67  d). 
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A  preference  has  already  been  defined  in  a  previous 
paragraph  (page  133).  It  will  be  observed  from  this 
definition  that  all  liens  are  included  in  the  term  prefer- 
ence, and  that  a  preference  may  be  created  either  by 
(a)  a  judgment  or  (b)  a  transfer. 

Preferences  by  Judgment. — The  general  rule  is  that 
liens  by  judgment,  levy,  attachment,  or  otherwise 
obtained  prior  to  four  months  before  the  filing  of  the 
petition  of  bankruptcy  are  valid,  while  those  which  are 
obtained  within  this  period  may  be  dissolved  (Act 
1898,  Sees.  67  c  and  f,  and  60). 

Section  67  c  of  the  act  provides  that  a  lien  created 
by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding 
at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession  (Federal  Cases, 
No.  13,533)  within  four  months  before  the  filing  of  a 
petition  in  bankruptcy  or  against  such  person,  shall  be 
dissolved  by  the  adjudication  of  such  person  to  be  a 
bankrupt,  if,  first,  it  appears  that  said  lien  was  obtained 
and  permitted  while  the  defendant  was  insolvent,  and 
that  its  existence  and  enforcement  will  work  a  prefer- 
ence (Federal  Cases,  No.  12,471)  ;  or,  second,  the  party 
or  parties  to  be  benefited  thereby  had  reasonable  cause 
to  believe  the  defendant  was  insolvent  (Federal  Cases, 
No.  17,128,  and  16  Wall.,  277),  and  in  contemplation 
of  bankruptcy  (Federal  Cases,  Nos.  3,316  and  576), 
or,  third,  that  such  lien  was  sought  and  permitted  in 
fraud  of  the  provisions  of  the  act. 

But  if  the  dissolution  of  such  lien  would  militate 
against  the  best  interests  of  the  estate  of  such  person 
the  same  shall  not  be  dissolved,  but  the  trustee  of  the 
estate  of  such  person,  for  the  benefit  of  the  estate,  shall 
be  subrogated  to  the  rights  of  the  holder  of  such  liea 


244  PRINCIPLES    OF    PENNSYLVANIA    LAW 

and  empowered  to  perfect  and  enforce  the  same  in  his 
name  as  trustee  with  like  force  and  efifect  as  such  holder 
might  have  done  had  not  bankruptcy  proceedings  inter- 
vened (Act  1898,  Sec.  67  c). 

Section  67  f  of  the  act  should  be  considered  in  this 
connection.  It  provides  that  all  levies,  judgments, 
attachments,  other  liens,  (a)  obtained  through  legal 
proceedings  (b)  against  a  person  who  is  insolvent,  (c) 
at  any  time  within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  attachment,  or 
other  lien  shall  be  deemed  wholly  discharged  and 
released  from  the  same,  and  shall  pass  to  the  trustee  as 
a  part  of  the  estate  of  the  bankrupt,  unless  the  court 
shall,  on  due  notice,  order  that  the  right  under  such 
levy,  judgment,  attachment,  or  other  lien  shall  be  pre- 
served for  the  benefit  .of  the  estate;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid.  And  the  court 
may  order  such  conveyance  as  shall  be  necessary  to 
carry  the  purposes  of  this  section  into  effect :  Provided, 
That  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  levy,  judg- 
ment, attachment,  or  other  lien  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without 
notice  or  reasonable  cause  for  inquiry. 

How  is  the  disparity  in  the  language  of  these  two 
paragraphs  to  be  reconciled?  By  holding  that  para- 
graph c  refers  to  voluntary  cases  and  paragraph  f  to 
involuntary  cases  alone  (see  91  Fed.  Rep.,  510,  and  95 
Fed.  Rep.,  943,  but  see  against  such  distinction  96  Fed. 
Rep.,  935,  and  97  Fed.  Rep.,  560  and  775).    Is  it  not 
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best  to  admit  patent  inconsistencies  in  the  paragraphs, 
and  to  hold  that  wherever  such  inconsistencies  occur 
the  provisions  of  paragraph  f  shall  control  under  the 
rules  that  govern  the  construction  of  statutes  (98  Fed. 
Rep.,  399,  86  and  loi  Fed.  Rep.,  689)  ?  If  this  view  is 
adopted,  the  general  rule  may  be  evolved  that  the  Act 
of  1898  avoids  all  liens  obtained,  (a)  within  four 
months  before  the  filing  of  the  petition,  (b)  through 
legal  proceedings  (c)  against  a  person  who  is  insolvent, 
(d)  upon  his  adjudication  either  in  voluntary  or  invol- 
untary bankruptcy. 

Preferences  by  Transfers. — ^The  subject  of  prefer- 
ences created  by  transfers  has  been  considered  in  the 
previous  pages  in  outlining  the  subject  of  preferences 
created  by  the  debtor  (page  132).  It  will  be  observed 
from  the  statements  of  the  law  there  made  that  five  ele- 
ments must  concur  in  order  to  avoid  a  preference  cre- 
ated by  transfer  of  the  debtor : 

First,  The  debtor  must  have  transferred  property 
of  his  own  to  a  creditor  (Act  1898,  Sec.  3  a,  cl.  2). 

Second,  The  debtor  must  have  been  insolvent  at  the 
time  of  the  transfer  (Act  1898,  Sec.  3  a,  cl.  2). 

Third,  The  debtor  must  have  intended  to  prefer 
such  creditor  over  his  other  creditors  (Act  1898,  Sec. 
3  a,  cl.  2). 

Fourth,  The  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  must  have  had 
reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference  (Act  1898,  Sec.  60  b).  "Reason- 
able cause  to  believe"  has  been  defined  by  Justice 
Bradley  to  mean  that  the  person  has  a  knowledge  6f 
some  fact  or  facts  calculated  to  produce  such  a  belief  in 
the  mind  of  the  ordinary  intelligent  man  (97  U.  S., 


246  PRINCIPLES    OF    PENNSYLVANIA    LAW 

81).  Thus,  a  person  who  has  knowledge  that  a  mer- 
chant fails  to  meet  his  debts  as  they  mature  in  the 
ordinary  course  of  business  has  reasonable  cause  of 
inquiry  (Federal  Cases,  No.  4,948,  but  see  No.  2,506). 

Fifth,  The  preference  must  be  given  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing 
of  the  petition. and  before  the  adjudication  (Act  1898, 
Sec.  60  b).  As  to  the  manner  of  computing  the  four 
months  see  the  paragraph  which  considers  when  the  act 
of  bankruptcy  must  be  committed  (page  130). 

These  fraudulent  transfers  may  be  made  by  (a) 
payments  (21  Wall.,  475,  and  Federal  Cases,  No. 
10,559),  (b)  by  sales  (Federal  Cases,  No.  4,971),  (c) 
by  mortgages  (48  Fed.  Rep.,  664),  or  (d)  by  pledges 

(96  U.  S.,  467). 

It  will  be  observed  that  payments,  sales,  mortgages, 
and  pledges  become  invalid  as  preferences  and  may  be 
avoided  only  when  the  four  elements  just  given  as 
essential  to  an  invalid  preference  concur.  Thus,  as  a 
general  rule,  payments  made  within  four  months  in  the 
ordinary  course  of  business  are  not  deemed  preferences 
(Federal  Cases,  No.  17,937,  ^"d  15  Wall.,  421)  except 
where  the  conduct  of  the  parties  and  nature  of  the  trans- 
action are  such  as  to  indicate  a  clear  preference  (9  Fed. 
Rep.,  149),  as  where  one  creditor  is  paid  in  full  and 
others  are  left  unpaid  (21  Wall.,  475 ) .  So  a  sale  made 
within  four  months  by  a  merchant  of  his  entire  stock 
for  full  value,  in  the  absence  of  fraud  or  an  intention  to 
prefer,  can  not  be  impeached  (8  Fed.  Rep.,  311),  and 
the  bona  Ade  purchaser  will  be  protected  ( 1 1  Fed.  Rep., 
578).  So,  also,  a  mortgage  made  within  four  months 
will  be  held  valid  when  the  creditor  has  not  reasonable 
cause  to  believe  that  he  was  receiving  a  preference  f;-om 
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the  insolvent  debtor  (Federal  Cases,  No.  10,995). 
JNIoreover,  a  pledge  made  within  four  months,  in  good 
faith,  and  for  a  valuable  consideration  to  a  person  who 
has  no  reason  to  believe  the  pledgeor  insolvent,  is  valid 
and  can  not  be  avoided  (94  U.  S.,  764). 

The  Discharge  of  Bankrupts. 

The  Application  for  a  Discharge. — The  act 
provides  that  any  person  may,  after  the  expiration  of 
one  month  and  within  the  next  twelve  months  subse- 
quent to  being  adjudged  a  bankrupt,  file  an  application 
for  a  discharge  in  the  court  of  bankruptcy  in  which  the 
proceedings  are  pending.  If  it  shall  be  made  to  appear 
to  the  judge  that  the  bankrupt  was  unavoidably  pre- 
sented from  filing  it  within  such  time,  it  may  be  filed 
within  but  not  after  the  expiration  of  the  next  six 
months  (Act  1898,  Sec.  14  a). 

It  will  be  observed  that  the  application  can 
not  be  filed  until  one  month  has  expired  from  the 
commencement  of  the  proceedings,  and  that  it 
may  be  filed  at  any  time  within  the  next 
twelve  months  subsequent  to  adjudication,  or  within 
the  next  succeeding  six  months  after  the  twelve  months, 
if  the  court  shall  so  order  upon  satisfactory  evidence 
that  the  bankrupt  was  unavoidably  prevented  from 
filing  it  within  twelve  months  after  adjudication. 

The  application  for  a  discharge  is  made  by  petition. 
This  petition  must  state  concisely,  in  accordance  with 
the  provisions  of  the  act  and  orders  of  the  court,  the 
proceedings  in  the  case  and  the  acts  of  the  bankrupt 
(  Gen.  Ord.,  31).  The  petition  must  then  be  filed  in  the 
clerk's  office  and  not  with  the  referee  (Act  1898,  Sec. 
38,  cl.  4,  and  Sec.  14  b).    As  soon  as  the  petition  is 
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filed,  an  order  to  show  cause  why  the  discharge  should 
not  be  granted  is  entered  by  the  clerk.  This  order  states 
the  time  and  place  of  hearing  and  directs  the  referee  to 
give  the  creditors  and  all  parties  in  interest  notice  of  the 
hearing  on  the  application  for  discharge  (See  Federal 
Cases,  No.  14,116).  This  notice  must  be  given  at  least 
ten  days  before  the  hearing  (Act  1898,  Sec.  58)  and 
should  be  published  in  the  designated  newspaper  (Act 
1898,  Sec.  28). 

Manner  of  Opposing  a  Discharge. — The  act 
provides  that  an  application  for  a  discharge  may  be 
opposed  by  any  of  the  parties  in  interest  (Act  1898, 
Sec.  14  b).  This  interest  must  be  a  pecuniary  interest 
(Federal  Cases,  No.  12,753),  ^^^  <io^s  not  necessarily 
have  to  be  capable  of  being  proved  or  allowed  as  a  debt. 
Thus,  a  creditor  having  a  contingent  (Federal  Cases, 
No.  14,140)  or  contested  (Federal  Cases,  No.  1,238) 
claim  may  oppose  a  discharge. 

When  a  creditor  or  party  in  interest  wishes  to 
oppose  an  application  for  discharge,  he  must  enter  his 
appearance  in  opposition  thereto  on  the  day  on  which 
the  creditors  are  required  to  show  cause,  and  file  a  writ- 
ten specification  of  the  grounds  of  his  opposition  within 
ten  days  thereafter  unless  the  time  is  further  enlarged 
(Gen.  Ord.,  32).  The  specification  must  be  clear  and 
specific,  and  must  contain  a  distinct  averment  of  the 
facts  which  are  relied  upon  to  prevent  a  discharge. 
Mere  conclusions  of  law,  alternative  averments  (102 
Fed.  Rep.,  282),  or  vague  and  general  statements 
(Federal  Cases,  No.  17,037)  are  not  sufficient. 

The  bankrupt,  it  seems,  may  or  may  not  plead  to  the 
specifications  filed  against  his  application  for  a  dis- 
charge (102  Fed.  Rep.,  876,  but  see  Loveland  on  Bank- 
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rtiptcy,  page  609,  Sec.  281).  Since  the  specifications 
are  to  be  tested  by  the  rules  applying  to  criminal  plead- 
ings (96  Fed.  Rep.,  471),  the  bankrupt  may  rely  upon 
the  presumption  of  innocence,  refrain  from  pleading, 
and  compel  the  parties  in  interest  who  oppose  the  dis- 
charge to  establish  the  truth  of  their  specifications  by 
proof  (102  Fed.  Rep.,  876).  Of  course,  if  they  fail  to 
establish  the  truth  of  the  specifications,  the  discharge 
will  be  allowed  under  the  same  circumstances  as  if  no 
objections  were  raised  (102  Fed.  Rep.,  872).  If  the 
bankrupt  decides  to  plead,  he  may  (a)  answer,  (b) 
demur,  or  (c)  move  for  a. dismissal  of  the  specifications 
(Federal  Cases,  No.  12,057). 

Whether  the  bankrupt  pleads  or  not,  the  judge  must 
hear  the  application  for  a  discharge,  and  such  proofs 
and  pleas  as  may  be  made  in  opposition  thereto  by  par- 
ties in  interest,  at  such  time  as  will  give  parties  in  inter^ 
est  a  reasonable  opportunity  to  be  fully  heard,  and 
investigate  the  merits  of  the  application  and  discharge 
the  applicant  (Act  1898,  Sec.  14  b).  However,  Gen- 
eral Order  12,  part  3,  expressly  gives  the  judge  the 
right  to  refer  all  applications  for  a  discharge,  or  any 
specified  issue  arising  thereon,  to  the  referee  to  ascer- 
tain and  report  the  facts. 

Grounds  for  Opposing  a  Discharge. — Provisions 
of  the  Statute. — The  act  provides  two  distinct  grounds 
for  contesting  the  discharge  of  a  bankrupt  (Act  1898, 
Sec.  14  b).    They  are 

First,  That  the  bankrupt  has  committed  an  offense 
punishable  by  imprisonment  as  is  provided  in  the  act. 

Second,  That  the  bankrupt  (a)  with  fraudulent 
intent  to  conceal  his  true  financial  condition,  and  (b) 
in  contemplation  of  bankruptcy,   (c)   destroyed,  con- 
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cealed,  or  failed  to  keep  books  of  account  or  records 
from  which  his  true  condition  might  be  ascertained. 

Third,  In  addition  to  the  two  grounds  stated  in  the 
act,  the  courts  have  recognized  as  a  sufficient  reason  to 
refuse  a  discharge,  the  fact  that  the  court  has  never 
acquired  jurisdiction  of  the  proceedings  (Federal 
Cases,  No.  10,926). 

Bankrupt  Guilty  of  an  Offense. — A  discharge  will 
be  refused  when  the  bankrupt  has  committed  an  offense 
under  the  statute  punishable  by  imprisonment  (Act 
1898,  Sec.  14  b).  The  offenses  that  are  punishable  by 
imprisonment  under  the  act  have  been  stated  in  the 
previous  pages  under  the  subjects  of  offenses  by  bank- 
rupts and  third  parties  (pages  216  and  217).  In  addi- 
tion to  these  five  offenses  may  be  added  the  offense  of 
contempt  (page  217).  It  will  be  observed  that  guilt 
and  not  conviction  of  the  offense  is  the  test  for  refusing 
the  discharge. 

Failure  to  Keep  or  Fraudulently  Withholding 
Books  of  Account. — Three  things  must  concur  in  order 
to  prevent  a  discharge  under  this  provision : 

(a)  The  bankrupt  must  have  (i)  destroyed 
(Federal  Cases,  No.  11,153),  (2)  concealed  (47  Fed. 
Rep.,  438),  or  (3)  failed  to  have  kept  (12  Fed.  Rep., 
69)  books  of  account  or  records  from  which  his  true 
condition  might  be  ascertained  (Act  1898,  Sec.  14  b). 
It  seems  that  a  discharge  may  be  refused  when  the 
books  are  kept  so  negligently  as  to  make  it  impossible 
to  determine  the  bankrupt's  true  financial  condition 
from  them  (9  Fed.  Rep.,  376). 

(b)  The  second  element  that  mustbepresentinorder 
to  prevent  a  discharge  is  that  the  failure  to  keep  or  the 
fraudulently  withholding  of  books  of  account  must 
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be  with  the  fraudulent  intent  to  conceal  his  true  finan- 
cial condition  (Act  1898,  Sec.  14  b).  This  fraudulent 
intent  is  to  be  gathered  from  all  the  circumstances 
(99  Fed.  Rep.,  706). 

(c)  The  third  essential  element  is  that  the  failure 
to  keep  books  of  account  must  be  in  contemplation  of 
bankruptcy  (Act  1898,  Sec.  14  b).  The  phrase  "con- 
templation of  bankruptcy"  does  not  mean  merely  con- 
templation of  insolvency  but  bankruptcy  under  the 
present  act  (92  Fed.  Rep.,  512,  and  loi  Fed.  Rep., 
982). 

Effect  of  a  Discharge. — Provisions  of  the 
Statute. — The  act  provides  that  a  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable 
debts,  except  such  as  (a)  are  due  as  a  tax  levied  by  the 
United  States,  the  state,  county,  district,  or  municipal- 
ity in  which  he  resides;  (b)  are  judgments  in  actions 
for  frauds,  or  obtaining  property  by  false  pretenses  or 
false  representations,  or  for  wilful  and  malicious 
injuries  to  the  person  or  property  of  another;  (c)  have 
not  been  scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor  if  known  to  the  bankrupt, 
unless  such  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy;  or  (d)  were  created  by 
his  fraud,  embezzlement,  misappropriation,  or  defalca- 
tion while  acting  as  an  officer  or  in  a  fiduciary  capacity 
(Act  1898,  Sec.  17  a). 

The  Effect  of  a  Discharge  in  General. — It  will  be 
observed  that  a  discharge  is  not  per  se  an  extinguish- 
ment of  the  debt.  It  is  but  a  release  which  may  be 
pleaded  in  bar  of  an  action  founded  upon  a  debt 
released  by  it.  Unless  the  discharge  is  pleaded  the  debt 
may  be  collected  (117  U.  S.,  559).    So,  also,  the  debt 
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may  be  collected  if,  after  adjudication,  the  bankrupt  is 
refused  a  discharge  (Federal  Cases,  No.  3,919).  The 
discharge  may  be  pleaded  by  the  bankrupt  (121  U.  S., 
457).  or  t)y  a  subsequent  purchaser  from  the  bankrupt 
(138  U.  S.,  365),  but  not  by  other  persons  (103  U.  S., 
301 ) .  However,  neither  the  bankrupt  nor  a  subsequent 
purchaser  can  plead  a  foreign  discharge  in  an  Ameri- 
can court  to  the  claim  of  a  creditor  who  is  a  resident  of 
the  United  States  and  did  not  appear  in  the  foreign 
proceedings  (103  N.  Y.,  406).  The  discharge  releases 
only  the  bankrupt's  personal  liability.  Specific  liens 
upon  his  property  are  in  no  way  affected  (7  How., 
612).  Thus.a  mechanics'  lien  or  a  mortgage  valid  under 
the  state  law  may  be  enforced  after  a  discharge  has  been 
granted.  The  liability  of  a  person  who  is  a  co-debtor 
with,  or  guarantor,  or  in  any  manner  a  surety  for  a 
bankrupt,  is  not  altered  by  the  discharge  of  such  bank- 
rupt (Act  1898,  Sec.  16).  As  to  what  court  determines 
the  effect  of  a  discharge,  the  general  rule  is  that  ques- 
tions arising  under  the  plea  of  discharge  are  determined 
by  the  court  in  which  the  plea  is  entered  (96  Fed.  Rep., 

597)- 

What  Debts  are  Released  by  a  Discharge. — In  gen- 
eral, a  discharge  from  bankruptcy  releases  all  debts 
which  are  provable  in  bankruptcy,  other  than  those 
which  are  expressly  excepted  by  the  act  (Act  1898,  Sec. 
17  a).  The  debts  that  are  provable  in  bankruptcy  have 
been  outlined  in  the  preceding  pages  (pages  198-205). 
The  provable  debts  of  aliens  are  discharged  to  the  same 
extent  as  those  due  to  citizens  of  the  United  States 
(32  Hun.,  N.  Y.,  393).  The  failure  of  a  creditor  to 
prove  a  debt  does  not  prevent  it  from  being  released 
by  a  discharge  (Federal  Cases,  No.  13,294),  unless  it 
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has  not  been  scheduled  in  time  for  proof  and  allowance 
(Act  1898,  Sec.  17  a). 

It  is  important  to  determine  what  debts  are  released 
by  a  discharge  to  a  partnership.  When  the  firm  and  its 
several  members  are  declared  bankrupts  the  discharge 
of  the  partners  releases  them  from  their  individual  and 
partnership  debts  which  are  provable  in  bankruptcy 
(Federal  Cases,  No.  8,228).  But  the  authorities  are 
in  conflict  as  to  the  effect  of  a  discharge  upon  an 
individual  petition  and  without  any  proceedings  by  or 
against  the  firm.  It  has  been  held  that  a  partner's  dis- 
charge upon  an  individual  petition  releases  him  from 
both  his  individual  and  partnership  obligations  (Fed- 
eral Cases,  Nos.  17,664  and  17,317).  But  it  has  also 
been  held  that  such  a  discharge  does  not  release  him 
from  partnership  obligations  (Federal  Cases,  Nos. 
10,292  and  6,827). 

What  Debts  are  not  Released  by  a  Discharge. — 
The  act  expres^y  excepts  from  release  by  a  discharge 
five  distinct  classes  of  debts.  These  classes  are  (a) 
debts  due  for  taxes,  (b)  debts  due  upon  certain  judg- 
ments, (c)  debts  not  scheduled,  (d)  debts  created  by 
fraud  or  errtbezzlement,  and  (e)  fiduciary  debts. 

(a)  Debts  due  as  taxes  levied  by  the  United  States, 
the  state,  county,  district  or  municipality  in  which  the 
bankrupt  resides  are  not  released  by  a  discharge  (Act 
1898,  Sec.  17  a,  cl.  i).  It  would  seem  that  debts  other 
than  taxes  due  the  United  States,  or  one  of  the  states 
are  also  not  released  (20  Wall.,  251). 

(b)  All  judgments  against  a  bankrupt  which  are 
provable  in  bankruptcy  are  discharged  (Act  1898,  Sec. 
63,  ci.  I,  and  Federal  Cases,  No.  12,844),  except  such 
as  are  judgments  in  action   (i)for  frauds   (Federal 


254  PRINCIPLES    OF    PENNSYLVANIA    LAW 

Cases,  No.  11,190),  or  (2)  obtaining  money  by  false 
pretenses  or  false  representations  (Federal  Cases,  No. 
11,190),  or  (3)  for  wilful  and  malicious  injuries  to  the 
person  or  property  of  another  (42  Tex.,  i).  It  has 
been  held  that  the  character  of  the  judgment  is  a  ques- 
tion of  law  to  be  determined  by  the  court  from  the 
record  of  the  case,  and  not  one  to  be  submitted  to  the 
jury  (Federal  Cases,  No.  17,180,  and  42  Tex.,  i). 

(c)  Debts  which  have  not  been  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the 
creditor  if  known  to  the  bankrupt,  are  not  released  by 
a  discharge  unless  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy  (Act  1898, 
Sec.  17  a,  cl.  3,  and  49  Mass.,  75). 

(d)  Debts  created  by  fraud,  or  embezzlement,  mis- 
appropriation, or  defalcation  are  not  released  by  a  dis- 
charge in  bankruptcy  (Act  1898,  Sec.  17  a,  cl.  3). 
"Fraud"  means  positive  fraud,  or  fraud  in  fact,  involv- 
ing moral  turpitude  or  intentional  wrong,  as  does 
embezzlement,  and  not  implied,  fraud  or  fraud  in  law 
(95  U.  S.,  704,  and  138  U.  S.,  365).  It  does  not 
include  constructive  fraud,  or  such  fraud  as  the  law 
implies  from  the  act  (95  U.  S.,  704  and  99  U.  S.,  i). 
Moreover,  the  fraud  must  exist  at  the  inception  of  the 
debt  ( I  Woods,  42 ) ,  and  the  burden  of  proving  that  the 
debt  was  created  by  fraud  rests  on  the  plaintiff 
(4Denio,  435.) 

(e)  Debts  created  by  a  person  while  acting  in  a 
fiduciary  capacity  are  not  released  by  a  discharge  in 
bankruptcy  (Act  1898,  Sec.  17  a,  cl.  4).  The  phrase 
fiduciary  capacity  has  been  held  to  relate  and  be  con- 
fined to  special  and  technical  trusts  (2  How.,  202,  and 
119  U.  S.,  96).    It  does  not  include  those  trusts  which 
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form  an  element  in  every  agency  (Federal  Cases,  No. 
5,845).  Thus,  it  includes  officers,  executors,  trustees, 
administrators,  and  guardians,  but  does  not  include 
factors  (7  Allen,  408),  auctioneers  (iii  U.  S.,  676), 
and  other  ordinary  agents  (43  Tex.,  227).  An  attor- 
ney occupies  a  fiduciary  relation  to  his  client  when  he 
collects  debts  and  is  to  pay  the  money  to  his  client 
(5  Denio,  274). 

Revival  of  a  Released  Debt  by  a  New  Promise. — 
After  a  debt  is  released  by  a  discharge  the  debtor  may 
nevertheless  become  liable  on  it,  if  he  subsequently 
makes  an  express  promise  to  pay  such  debt  (53  N.  Y., 
521).  The  new  promise,  must,  however,  be  express, 
definite,  and  unambiguous  (18  Wall.,  i).  A  mere 
acknowledgment  of  the  debt  (114  Pa.,  496),  or 
expression  of  intention  to  pay  (18  Wall.,  i )  is  not  suffi- 
cient. Nor  do  subsequent  payments  revive  the  debt  so 
as  to  make  the  debtor  liable  for  the  residue  (18  Wall., 

1,  and  122  N.  Y.,  408). 

Revocation  of  a  Discharge. — The  act  expressly 
gives  the  right  to  set  aside  discharges  (Act  1898,  Sec. 

2,  cl.  12).  It  provides  that  the  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been 
guilty  of  undue  laches,  filed  at  any  time  within  one 
year  after  a  discharge  shall  have  been  granted,  revoke 
it  upon  a  trial  if  it  shall  be  made  to  appear  that  it  was 
obtained  through  the  fraud  of  the  bankrupt,  and  that 
the  knowledge  of  the  fraud  has  come  to  the  petitioner 
since  the  granting  of  the  discharge,  and  that  the  actual 
facts  did  not  warrant  the  discharge  (Act  1898,  Sec. 

15)- 

It  will  be  observed  (a)  that  fraud  is  the  sole  ground 
upon  which  a  discharge  may  be  revoked.     The  fraud 
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which  would  have  prevented  a  discharge  will  also 
revoke  it  after  it  is  granted  (Federal  Cases,  No. 
11,537).  (b)  In  addition  to  the  fraud  practiced,  the 
petition  must  also  aver  that  the  petitioner  has  acquired 
knowledge  of  the  fraud  since  the  discharge  was 
granted,  (c)  The  petition  praying  for  the  revocation 
of  a  discharge  must  be  filed  within  one  year  after  the 
discharge  was  granted. 

The  application  for  the  revocation  of  a  discharge  is 
made  by  petition,  signed  and  verified  by  the  creditors 
or  their  authorized  agent  or  attorney  (Act  1898,  Sec. 
18  c),  and  filed  with  the  clerk  and  not  with  the  referee. 
The  clerk  then  gives  the  bankrupt  notice  in  order  to 
give  him  an  opportunity  to  make  a  defense.  He  may 
demur,  or  file  an  answer.  When  the  case  is  at  issue  a 
trial  is  had  before  either  the  judge  or  jury  (Act  1898, 
Sec.  19  c). 

The  Effect  of  Revoking  a  Discharge. — ^The  general 
effect  of  revoking  a  discharge  is  to  render  the  discharge 
invalid  as  a  bar  to  actions  upon  debts  of  the  bankrupt. 
Whenever  a  discharge  is  revoked,  the  trustee,  upon  his 
appointment  and  qualification,  is  vested  with  the  title 
to  all  of  the  property  of  the  bankrupt  as  of  the  date  of 
the  final  decree  revoking  the  discharge  (Act  1898,  Sec. 
70  d).  In  the  event  of  a  discharge  being  revoked,  the 
property  acquired  by  the  bankrupt,  in  addition  to  his 
estate  at  the  time  the  adjudication  was  made,  shall  be 
applied  to  the  payment  in  full  of  all  the  claims  of  credi- 
tors for  property  sold  to  him  on  credit,  in  good  faith, 
while  such  discharge  was  in  force,  and  the  residue,  if 
any,  is  applied  to  the  payment  of  the  debts  which  were 
owing  at  t^e  time  of  the  adjudication  (Act  1898,  Sec. 
64  c). 
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I.— DEFINITION    AND    NATURE   OF  A 
CONTRACT. 

Definition  of  a  Contract. 

A  contract  is  an  agreement  based  upon  a  sufficient 
consideration  to  do  or  not  to  do  a  particular  thing. 
Two  elements  concur  to  make  a  contract — the  agree- 
ment made  and  the  obligation  imposed. 

Agreement. — An  agreement  is  the  expression  of 
two  or  more  persons  of  a  common  intention  to  affect 
the  legal  relations  of  those  persons.  It  is  the  meeting 
of  two  or  more  minds  in  one  and  the  same  intention, 
(a)  This  intention  must  be  distinct  and  common  to  all 
parties;  (b)  it  must  be  expressed  either  by  words  or 
conduct;  (c)  it  must  be  communicated  each  to  the 
other,  and  (d)  it  must  refer  to  legal  relations  of  the 
parties  to  the  agreement. 

17  257 
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Obligation. — The  obligation  is  that  duty  which 
the  agreement  imposes  on  the  parties  to  it.  (a)  It  may 
consist  in  an  act  to  be  done  or  forborne,  (b)  It  must 
be  definite,  (c)  The  matter  of  it — ^the  thing  to  be 
done  or  forborne — should  be  reducible  to  a  money 
value.  Gratitude,  annoyance,  or  disappointment  will 
not  of  themselves  impose  an  obligation.  The  con- 
currence or  non-concurrence  of  agreement  and  obliga- 
tion, and  the  presence  or  absence  of  a  legal  considera- 
tion may  make  a  contract  void,  voidable,  unenforcible 
or  valid.  A  void  agreement  is  one  devoid  of  legal 
efifect.  A  voidable  contract  is  binding  on  one  of  the 
parties,  but  it  may  be  affirmed  or  rejected  by  the  other. 
An  unenforcible  contract  is  one  that  is  valid  but  inca- 
pable of  being  sued  upon.  A  valid  contract  may  be 
enforced  by  any  of  the  parties  to  it. 

II.— ESSENTIAL   ELEMENTS    OF   A 
CONTRACT. 

There  are  five  essential  elements  of  a  valid  contract. 
These  essential  elements  are — (a)  Competent  Parties, 
(b)  Sufficient  Consideration,  (c)  Legality  of  Object,, 
(d)  Mutuality  of  Assent  and  Obligation,  and  (e) 
Reality  of  Assent.  All  of  these  elements  must  be 
present,  either  express  or  implied,  or  there  is  no  con- 
tract. These  essentials  of  a  contract  will  be  considered 
separately  and  in  the  order  given. 

PARTIES. 
Competency. 

All  persons  are  in  law  presumed  to  have  capacity 
to  make  a  contract.  The  person  who  claims  exemption 
from  the  performance  of  a  contract  on  the  ground  of 
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incapacity  must  prove  the  existence  of  such  incapacity. 
The  general  rule  is  that  the  law  of  the  place  where  the 
contract  is  made  determines  the  question  of  competency 
or  incompetency  of  the  parties  (i  Grant,  51). 

Incompetency. 

Incapacity  to  contract  may  arise  from  five  general 
causes.  These  causes  are  (a)  from  the  political  status 
of  one  of  the  parties,  (b)  from  the  minority  or  non- 
age, (c)  from  mental  aberration,  (d)  from  marriage 
relation,  and  (e)  from  corporations. 

Political  Status. 

The  United  States  Government  and  the  State 
Government,  through  their  authorized  agents,  may 
enter  into  contracts  with  individuals  or  corporations. 
But  all  contracts  entered  into  by  governments  must  be 
in  furtherance  of  the  objects  of  government.  Govern- 
ments may  sue  on  their  contract,  but  can  not  be  sued 
unless  they  submit  to  it  (5  Pet.,  115).  Suits  may  be 
brought  against  the  Commonwealth  of  Pennsylvania 
(Constitution  of  Penna.,  Art.  i.  Sect.  11),  but  the 
State  can  not  be  made  defendant  in  a  suit  in  equity 
(33  Pa.,  288).  Foreign  sovereigns  and  States  and 
their  representatives  may  make  contracts  and  sue  there- 
on, but  they  can  not  be  sued  unless  they  submit.  All 
aliens,  except  alien  enemies,  have  full  right  to  make 
contracts  in  this  State  (Act  February  23,  1791,  3  Sm., 
4).  During  the  continuance  of  hostilities,  however,  an 
alien  enemy  can  not  make  any  new  contract  or  sue  on 
(6  Binn.,  241),  or  enforce  an  existing  one  (5  W.  &  S., 
9).  However,  as  soon  as  the  war  is  over,  an  alien  may 
enforce  the  contract  (i  S.  &  R.,  310). 
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Minority. 

An  infant  is  a  person,  either  male  or  female,  who 
has  not  yet  attained  the  age  of  twenty-one  years, 
(g  Watts,  298).  The  general  rule  is  that  all  contracts 
made  by  one  under  age,  are  voidable  at  the  election  of 
the  infant  (10  Phila.,  618,  and  93  Pa.,  107). 
That  is,  an  adult  party  who  makes  a  con- 
tract with  an  infant  will  be  bound  by  it  unless 
the  infant  or  his  representatives  see  fit  to  avoid  it  (64 
Pa.,  480,  and  2  Clark,  161).  Thus,  a  minor  promises 
to  marry  an  adult,  the  former  may  maintain  a  suit  for 
breach  of  promise,  but  the  latter  can  not  (26  Pa„  509). 
The  infant  may  avoid  the  contract  even  though  he 
fraudulently  represent  himself  to  be  of  full  age  (no 
Pa.,  204). 

Voidable. — Contracts  in  the  nature  of  negotiable 
or  non-negotiable  bills  and  notes  (5  W.  &  S., 
476),  of  endorsement  or  assignment  of  such  bill 
or  note  (i  Pa.,  497),  of  suretyship  on  a  promis- 
sory note  (i  S.  &  R.,  305),  of  a  bond  (11 
Phila.,  87),  a  mortgage  (25  Barb.,  N.  Y.,  309), 
the  acknowledgment  of  a  deed  (9  Pa.,  14),  a 
lease,  a  marriage  settlement,  are  all  voidable.  The 
infant  may  not  only  refuse  to  perform  his  part  of  the 
contract  during  infancy,  but  may  disaffirm  it  upon  his 
coming  of  age,  and  thus  leave  the  other  party  without 
legal  remedy  (loS.  &R.,  114).  Moreover,  the  ratifi- 
cation of  an  executory  contract  by  the  infant  when  he 
becomes  of  age  must  be  by  a  distinct  promise  to  dis- 
charge his  obligations,  or  by  express  agreement  to  affirm 
the  contract  (32  Pa.,  510;  but  see  136  Pa.,  588  and  2 
Clark,  161,  that  ratification  of  an  executed  contract  may 
be  inferred  from  failure  to  disaffirm) ;  and  in  the  case 
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of  surety  must  be  made  with  full  knowledge  of  his  non- 
liability on  the  contract  (3  Pa.,  428).  It  seems  that 
before  the  infant  can  disaffirm  a  contract  which  has 
been  executed  by  the  other  party  he  should  return  what- 
ever has  been  received  (i  York,  177,  and  5  S.  &  R., 

309)- 

Void. — But  all  contracts  made  by  an  infant  are  not 
voidable.  Some  few  are  absolutely  void,  while  there 
are  three  classes  which  are  held  to  be  valid.  A  power 
of  attorney  to  convey  real  estate  or  to  confess  judgment 
made  by  an  infant  is  void  (22  Pa.,  337,  and  5  Pa., 
C.  C,  451). 

Valid. — The  infant  is  bound  by  all  contracts  (i) 
created  by  law,  as  the  partition  of  lands  (2  Pa.,  115), 
or  the  assignment  of  dower;  or  created  by  (2)  authority 
of  statute,  as  an  enlistment  in  military  service  (11  S. 
&  R.,  93),  or  under  a  statute,  as  that  certain  minors 
may  make  contracts  necessary  to  become  members  of 
fraternal  societies  and  to  share  in  the  benefits  (Act 
June  24,  1897,  P.  L.,  204  and  6  D.  R.,  561,  but  see 
I  Super.  Ct,  276)  ;  or  for  (3)  necessities  (6  W.  &  S., 
80). 

Necessaries. — It  is  a  general  rule  that  one  may 
supply  a  minor,  with  necessaries.  But  the  burden  of 
proving  the  existence  of  an  actual  necessity 
lies  on  the  tradesman,  who,  in  extending  his 
credit  to  the  minor,  acts  at  his  peril  (6'  S. 
&  R.,  81).  "Necessaries"  are  such  things  as 
are  essential  to  the  support,  use,  or  comfort  of  the 
.person  of  the  minor  and  which  comport  to  his  condi- 
tion and  circumstances  in  life.  What  are  necessaries 
is  a  question  of  mixed  law  and  fact  (6  S.  &  R.,  82). 
But  the  infant  will  be  held  liable  for  all  goods  sold  by 
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a  tradesman  in  good  faith  and  with  the  knowledge  and 
sanction  of  a  parent  (71  Watts,  344)  or  guardian 
(6  S.  &  R.,  82). 

Mental  Aberration. 

The  law  will  not  enforce  a  contract  when  one  of 
the  parties  to  it  was  suffering  from  any  mental  aberra- 
tion (5  Whart,  371).  Thetontracts  of  such  persons,  as 
a  general  rule,  are  governed  by  rules  similar  to  those 
outlined  in  the  case  of  infants.  They  are  voidable,  void 
and  valid  under  about  similar  circumstances.  The 
period  of  sanity  corresponds  to  that  of  minority. 

The  aberration  may  result  either  from  ( i )  idiocy, 
(2)  insanity,  (3)  drunkenness,  or  any  other  cause 
which  would  render  a  person  incapable  of  comprehend- 
ing the  nature  or  probable  consequences  of  the  con- 
tract (44  Pa.,  114). 

Idiocy. — ^An  idiot  is  one  who  is  deficient  in  under- 
standing, one  who  is  incapable  of  acting  with  any 
degree  of  care  or  prudence  in  the  ordinary  affairs  of 
life.  Idiocy  will  be  sufficient  to  invalidate  a  contract  if 
it  be  clearly  shown  that  the  party  contracting  did  not, 
at  the  time,  know  what  he  was  about  (Ewell's  Leading 
Cases,  534). 

Insanity. — An  insane  person  is  one  who  is 
deranged  in  understanding,  one  who  has  no  power  to 
reason.  The  derangement  may  be  permanent  or  tem- 
porary. If  the  derangement  is  permanent  there  is  gen- 
eral incapacity  to  contract;  but  if  the  contract  was 
made  during  a  lucid  interval  then  it  will  be  held  valid 
(14  Pa.,  91,  and  417).  Monomania  or  an  insane  delu- 
sion will  not  avoid  a  contract,  unless  such  delusion  is 
connected   with   the   subject   matter  of   the   contract 
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■(32  Leg.  Int.,  405;  see  also  68  Pa.,  348).  Incipient 
insanity  will  not  invalidate  a  contract  unless  it  render 
the  party  unfit  for  ordinary  business  (138  Pa.,  310). 
The  presence  of  insanity  must  be  clearly  proved  by  him 
who  avers  it,  and  so,  also,  must  a  lucid  interval  after 
insanity  has  once  been  clearly  proved  to  the  satisfaction 
of  a  jury  (6  Pa.,  371).  However,  if  the  jury  find  a 
person  insane  with  lucid  intervals,  the  presumption  is 
that  an  act  done  subsequent  to  the  inquisition  was  done 
during  a  lucid  interval  (12  Pa.,  159,  14  Pa.,  91,  and 
167  Pa.,  355).  Insanity  is  usually  proved  by  show- 
ing the  finding  of  a  jury  of  inquisition,  appointed 
"by  the  court,  which  has  formally  adjudged  the 
party  insane.  Before  the  inquest  finds  the  party  of 
not  competent  mind,  the  contract  can  not  be  avoided 
unless  fraud  or  a  knowledge  of  the  party's  insanity  is 
shown  (78  Pa.,  407,  and  5  W.  N.  C,  492).  But  after 
the  inquisition  has  given  its  decree  of  mental  incom- 
petency, the  party  against  whom  it  is  made  can  not 
make  a  valid  contract  unless  it  is  clearly  shown  that 
such  contract  was  made  during  a  lucid  interval  (31  Pa., , 
243,  and  53  Pa.,  97).  However,  an  insane  person's 
-contract  for  necessaries  for  himself  or  family  will  be 
enforced  against  the  lunatic  (4  Pa.,  375,  and  10  Pa., 

56). 

Drunkenness. — A  contract  made  by  a  person  so 
drunk  as  to  be  incapable  of  understanding  its  nature 
and  effect  is  voidable  at  his  option  (53  Pa.,  97),  i.  e., 
it  may  be  affirmed  or  rejected  when  he  becomes  sober. 
But  like  the  contract  of  an  infant  or  lunatic,  the  drunk- 
ard, under  similar  rules  of  law,  is  liable  on  contracts 
•created  by  law  or  for  necessaries  furnished  himself  or 
iamily.     Like  the  contract  made  by  a  lunatic,  those 
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made  after  inquisition  by  an  habitual  drunkard  are 
void — even  before  confirmation  (6  Watts,  139). 
But  the  contract  of  a  drunkard  differs  from  that  of 
a  lunatic  in  this,  that  against  a  bona  Ude  holder  for 
value  of  a  negotiable  instrument  drunkenness  is  no 
defense,  while  insanity  would  be  (69  Pa.,  204).  Thus, 
A,  a  drunkard,  is  the  maker  of  a  promissory  note  to  B, 
which  C  purchases  in  good  faith  and  for  value.  A 
can  not  subsequently  set  up  his  drunkenness  against 
C,  but  his  insanity  could  have  been  set  up  had  he  been 
insane  (69  Pa.,  208). 

Married  'Women. 

A  married  woman  may,  in  the  same  manner,  and 
to  the  same  extent  as  an  unmarried  person,  make  any 
contract  in  writing  or  otherwise  which  is  necessary  or 
advantageous  to  the  enjoyment  of  her  separate  rights 
or  property.  But  she  is  not  permitted  to  become  ( i ) 
accommodation  endorser;  (2)  maker,  guarantor  or 
surety  for  another ;  nor  can  she  execute  or  acknowledge 
a  deed  or  written  instrument  (3)  conveying  or  (4) 
mortgaging  her  real  property,  unless  her  husband  join 
in  such  mortgage  or  conveyance  (Act  June  8,  1893, 
P.  L.,  344).  A  married  woman  may  contract  by  her 
husband  in  regard  to  her  separate  estate  (3  Grant,  296) 
as  when  she  authorizes  her  husband  to  sell  a  parcel  of 
her  land.  It  seems  that  a  married  woman  may  contract 
also  with  her  husband  (see  subject  of  Domestic 
Relations). 

Corporations. 

A  corporation  may  be  restricted  by  its  charter  from 
entering  into  contracts.    However,  the  general  rule  is 
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that,  unkss  restricted  by  its  charter  or  otherwise,  a 

corporation  may,  like  a  natural  person,  contract  under 

seal,  or  by  writing  not  under  seal,  or  orally  (4  S.  &  R., 

16). 

consideration. 

Definition  and  Nature  of  Consideration. — 
The  consideration  of  a  contract  is  the  material  cause 
which  moves  the  contracting  parties  to  enter  into  the 
contract.  It  may  consist  either  in  some  right,  interest, 
profit,  or  benefit  accruing  to  one  party  or  some  forbear- 
ance, loss,  or  responsibility  given,  suffered,  or  under- 
taken by  the  other.  Consideration  should  not  be  con- 
founded with  motive  pure  and  simple.  They  are 
synonymous  in  that  each  indicates  a  cause  for  entering 
into  the  contract.  They  differ  in  this,  that  the  con- 
sideration is  that  cause  which  the  law  accepts  as  the 
real  and  impelling  reason  for  entering  into  the  contract. 
Thus,  gratitude  may  be  the  real  cause  of  the  contract, 
yet  the  receipt  of  a  nominal  consideration — a  dollar — 
will  be  regarded  by  the  law  as  the  only  motive. 

Consideration  is  essential  to  the  validity  of  every 
simple  contract,  parol  agreement  or  promise  (8  Watts, 
500,  and  116  Pa.,  8) .  It  should  move  from  the  promisee 
tothepromisor  and  the  smallest  element  of  benefit  to  the 
promisor  or  of  detriment  to  the  promisee  is  sufficient 
(4  Dall.,  226,  and  20  Pa.,  303)  to  support  the  contract. 
Hence,  mere  inadequacy  of  consideration,  so  long  as  it 
is  real  and  valuable,  will  not  of  itself  invalidate  a  con- 
tract (155  Pa.,  619).  But  inadequacy  of  consideration 
may  be  taken  into  account  in  equity  in  suits  for  specific 
performance  or  to  reform  or  annul  contracts  on  the 
ground  of  fraud,  mistake  or  undue  influence  (22  Pa., 

245)- 
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Implied  and  Expressed  Consideration. — The 
consideration  may  be  either  (a)  expressed  or  (b) 
imphed.  The  former  is  such  as  is  distinctly  stated 
in  either  the  written  or  oral  contract.  The  latter 
belongs  to  and  arises  out  of  contracts  under  seal  and 
negotiable  instruments.  It  is  a  general  rule,  that  in 
the  absence  of  evidence  showing  that  an  actual  and 
specified  consideration  was  contracted  for,  the  presence 
of  a  seal  renders  consideration  unnecessary  (ii  S.  & 
R.,  107,  and  171  Pa.,  632).  Of  course,  where  the 
parties  contract  under  seal  for  a  valuable  consideration, 
evidence  may  show  the  absence  or  failure  of  such  con- 
sideration (8  S.  &  R.,  178).  But  this  must  be  shown 
by  affirmative  proof,  since  the  presumption  of  considera- 
tion remains  until  rebutted  (34  Pa.,  155).  A  contract 
in  restraint  of  trade  must  show  a  valuable  consideration 
even  though  it  be  under  seal  (11  York,  loi). 

The  consideration  may  also  be  either  (i)  Good. 
(2)  Valuable,  or  (3)  Insufficient. 

Good  Consideration. 

A  good  consideration  is  one  founded  on  (a)  blood 
relation,  or  (b)  natural  love  and  affection,  or  (c)  grati- 
tude. As  between  the  parties  themselves  such  a  con- 
sideration will  support  a  gift  or  conveyance,  executed 
(i  Pa.,  445),  but  it  will  not  support  an  executory  gift 
or  conveyance.  Thus,  out  of  gratitude,  A  hands  B 
a  hundred  dollars  and  B  accepts  it,  the  transaction 
would  be  binding  on  A.  But  if  A  only  promised  B  a 
hundred  dollars  B  could  not  enforce  the  promise.  But 
it  is  a  fixed  rule  of  law  that  under  all  circumstances  a 
good  consideration  is  void  as  to  creditors  of  the  grantor 
or  subsequent  purchasers  in  good  faith.     One  can  not 
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give  away  his  property  to  a  near  relative  or  friend  and 
thus  defraud  his  creditors  (i  Pa.,  445). 

Valuable  Consideration. 

A  valuable  consideration  is  that  which  usually  con- 
sists of  money  or  which  is  easily  convertible  into  money. 
It  may  consist  of  any  very  slight  advantage  to  one 
party,  or  a  trifling  inconvenience  to  the  other  (20  Pa., 
307).  A  valuable  consideration  may  assume  either 
one  of  the  following  forms:  (i)  Mutual  Promises, 
(2)  Forbearance  to  Exercise  a  Right,  (3)  Surrender 
of  a  Claim  or  Right,  (4)  Compromise  of  a  Doubtful 
Right,  (5)  Composition  with  Creditors,  (6)  Volun- 
tary Subscriptions,  (7)  Trouble  or  Detriment,  (8) 
Moral  Obligation  or  Miscellaneous.  These  will  be  con- 
sidered separately  and  in  the  order  enumerated. 

Mutual  Promises. — A  promise  is  the  declaration 
of  a  person  to  do  or  to  forbear  from  doing  something 
tc  the  advantage  of  another.  A  promise  creates  an 
obligation  only  when  it  (a)  is  clear,  distinct,  and  une- 
quivocal (114  Pa.,  358,  and  133  Pa.,  64)  ;  (b)  when  it 
has  been  accepted  (159  Pa.,  612)  and  (c)  when  a 
sufficient  consideration  supports  it  (page  265).  A 
promise  is  a  sufficient  consideration  for  a  promise, 
and  the  promise  of  one  of  the  parties  may 
be  implied  from  the  circumstances  of  the  case  (13  Pa., 
505  and  21  Pa.,  305).  But,  except  in  the  case  of  the 
promise  of  an  infant  (2  Clark,  161),  unless  both  parties 
arebound by thepromise,  neither  is  bound — that  is,  there 
must  be  mutuality  of  engagement  (7  Phila.,  619). 
Thus,  a  tenant  for  life  makes  an  agreement  afifecting 
the  estate  which  will  bind  him  in  remainder.  Now, 
since  he  can  not  be  held  on  such  an  agreement,  neither 
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can  he  be  held  with  whom  the  agreement  was  made 

(4W.  &S.,  221). 

Promise  for  Benefit  of  Third  Persons. — There 
seem  to  be  two  Hnes  of  authorities  in  Pennsylvania 
on  the  promise  for  the  benefit  of  a  third  person.  The 
one  follows  Hoff's  Appeal  (24  Pa.,  200),  and  states  it 
as  a  fundamental  principle  that  a  party  may  sue  on  a 
promise  made  on  sufficient  consideration  for  his  use 
and  benefit,  though  it  be  made  to  another  and  not  to 
himself  (90  Pa.,  78).  Thus,  A  owes  B  and  B  owes  C. 
A  promises  B  to  pay  C  the  amount  he  owes  B  in  satis- 
faction of  B's  debt.  This,  according  to  this  line  of 
cases,  is  a  promise  for  a  sufficient  consideration  and 
may  be  enforced  by  C,  although  made  without  his 
knowledge.     (See  171  Pa.,  334,  and  174  Pa.,  480.) 

But  there  is  another  line  of  cases  which  hold  the  doc- 
trine that  is  most  generally  accepted.  These  cases  follow 
the  common  law  rule  that  no  one  can  sue  on  a  contract 
to  which  he  is  not  a  party,  but  make  several  exceptions 
to  it  (6  Watts,  182).  There  are  two  well  defined  excep- 
tions. First,  Where  the  promise  to  pay  the  debt  of 
a  third  person  rests  upon  the  fact  that  money  or  prop- 
erty is  placed  in  the  hands  of  the  promisor  for  that 
particular  purpose.  Second,  Where  one  buys  out  the 
stock  of  a  tradesman  and  undertakes  to  take  the  place, 
fill  the  contracts  and  pay  the  debts  of  his  vendor  (119 
Pa.,  85,  and  173  Pa.,  279) .  In  either  of  these  cases  the 
party  beneficially  interested  may  sue  on  the  promise. 
It  should  be  stated  in  this  connection  that  a  debt  is  not 
revived  by  the  promise  of  an  administrator  or  executor 
to  pay  it  (i  Whart.,  66  and  35  Pa.,  259). 

Forbearance  to  Exercise  a  Right. — An  agree- 
ment to  forbear  from  the  exercise  of  a  right  is  suflfi- 
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cient  consideration  to  support  a  promise  (i  P.  &  W., 
383  and  93  Pa.,  92),  as  an  agreement  not  to  sue  a 
party  on  a  debt  It  is  immaterial  whether  at  the  time 
of  the  promise  there  was  a  right  to  sue — if  subse- 
quently the  right  accrued  (2  Binn.,  506),  or  whether 
the  debt  itself  was  a  voidable  one,  or  barred  by  the 
Statute  of  Limitations  (5  W.  &  S.,  476).  But  mere 
forbearance  without  an  agreement  to  do  so  is  not  suffi- 
cient consideration  (7  Watts,  48  and  150  Pa.,  346,  but 
see  3  Watts,  213). 

Surrender  of  a  Claim  or  Right. — The  surren- 
der of  a  claim  or  right  is  sufficient  consideration  to 
support  a  promise.  This  right  may  be  either  equitable, 
as  a  resulting  trust  (38  Pa.,  46)  ;  or  legal,  as  a  lease, 
(9  Pa.,  220),  or  where  a  man  surrenders  notes  in 
exchange  for  other  notes  (15  Pa.,  c.  c,  118). 

Compromise  of  a  Doubtful  Right. — The  com- 
promise, in  good  faith,  of  a  doubtful  right  will  support 
a  promise  (2  Rawle,  23  and  156  Pa.,  276),  even 
though  the  parties  act  under  a  mutual  mistake  of  law 
(178  Pa.,  154).  Thus,  there  would  be  sufficient  con- 
sideration to  support  a  promissory  note  if  an  action  for 
slander  were  compromised,  though  the  words  uttered 
were  not  of  themselves  actionable  (2  P.  &  W.,  531). 

Composition  with  Creditors. — Composition  with 
creditors  means  that  the  creditors  enter  into  a  new 
agreement  and  promise  not  to  insist  On  their  full  claims. 
This  forbearance  is  a  sufficient  consideration  to  sup- 
port the  agreement,  even  though  all  the  creditors  do 
not  unite  in  it  (92  Pa.,  470). 

Voluntary  Subscription. — A  consideration  is 
essential  to  make  binding  a  promise  to  give  money  or 
other  thing  of  value  to  a  charity  (9  W.  N.  C,  439)- 
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The  promise  becomes  valid,  however,  if  some  act  is 
done  or  Hability  incurred  in  rehance  on  the  promise 
(3  Pa.,  416  and  33  Pa.,  114),  or  if  others  are  induced 
to  subscribe  thereby  (6  D.  R.,  23,  see  84  Pa.,  388). 

Trouble  or  Detriment. — Trouble  or  detriment 
to  the  promisee  is  sufficient  consideration,  even  though 
the  promisor  receive  no  benefit  (53  Pa.,  151).  Thus, 
where  an  act  is  done  (2  Watts,  104),  or  an  advantage 
or  privilege  surrendered  in  reliance  on  the  promise 
(5  W.  &  S.,  427),  the  person  performing  the  act  or 
surrendering  the  right  may  recover  for  the  trouble  or 
detriment  suffered. 

Moral  Obligation. — An  existing  moral  duty  not 
enforcible  by  law  is  sufficient  consideration  to  support 
an  express  promise  to  perform  that  duty  (2  Clark, 
515,  5  Binn.,  33  and  92  Pa.,  289).  Thus,  B  owes  C 
and  makes  an  agreement  with  A  by  which  A  pays 
the  debt  on  the  promise  of  B  to  reimburse  him. 
The  moral  obligation  on  B  is  sufficient  considera- 
tion to  support  the  promise.  The  debt  upon  which  the 
subsequent  promise  was  made  may  be  even  a  debt  dis- 
charged by  a  certificate  of  bankruptcy  (2  Rawle,  351 
and  114  Pa.,  358),  or  discharged  under  the  state 
insolvent  laws  (4  Whart.,  492),  or  voluntarily  released 
under  seal  (12  S.  &  R.,  177),  or  one  contracted  by  a 
married  woman  who,  by  a  promise,  induced  a  person 
to  do  work  for  her  son  (24  Pa.,  367).  In  general,  it 
may  be  said  that  a  benefit  derived  from  unsolicited 
services  creates  a  moral  obligation  sufficient  to  support 
an  express  promise  to  compensate  (59  Pa.,  95  and 
4  Pa.,  364).  Fornication  and  bastardy  is  sufficient  con- 
sideration for  a  promise  to  pay  the  seduced  female  a 
sum  of  money  (13  S.  &  R.,  29). 
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Miscellaneous  Forms. — An  agreement  guaran- 
teeing a  certain  subscription  to  the  stock  of  a  company, 
provided  it  builds  its  road  along  a  certain  route,  is 
based  on  a  sufficient  consideration  (27  Pa.,  261).  Any 
agreement  by  which  a  liability  is  incurred  will  support 
the  consideration,  as  a  promise  made  to  induce  one 
to  become  a  surety  (11  S.  &  R.,  52).  Marriage  is 
sufficient  consideration  for  a  promise  (i  Add.,  276). 

Insufficient  Consideration. 

The  consideration  may  be  insufficient  for  several 
general  reasons,  (a)  Forbearance  to  do  what  one  can 
not  legally  do  will  not  support  a  promise ;  (b)  an  agree- 
ment to  do  what  one  is  legally  bound  by  law  to  do  is 
not  sufficient  consideration.  The  consideration  may 
also  be  insufficient  because  it  is  (c)  illegal  or  (d) 
impossible,  or  (e)  because  of  the  failure  of  the  con- 
sideration, or  (f)  because  the  consideration  is  past. 

Forbearance  to  do  What  Can  Not  be  Done 
Legally. — An  example  of  this  form  of  insufficient  con- 
sideration would  be  a  promise  not  to  sue  for  a  stipu- 
lated period  when  there  was  no  right  to  sue,  or  to 
extend  the  time  of  payment,  of  a  note  in  consideration 
of  paying  interest  in  addition  to  the  lawful  rate 
(2  Walk.,  348  and  99  Pa.,  34).  So,  also,  a  promise  by 
an  assignee  for  creditors  to  pay  a  debt  due  from  his 
assignor  to  a  creditor  is  without  consideration  when  it 
was  induced  by  a  threat  of  the  creditor  that  he  would 
levy  on  the  assigned  property  under  an  execution,  when 
in  fact  no  valid  execution  could  be  issued  legally 
(4  Watts,  410). 

Doing  what  One  Must  by  Law  Do. — A  promise 
to  induce  the  performance  of  duties  imposed  by  law 
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will  not  constitute  sufficient  consideration.  Thus,  a 
promise  made  to  a  regularly  summoned  witness  by  the 
prosecutor  to  induce  his  attendance  at  the  trial  is  not 
sufficient  consideration  (i  Pears,  543  and  104  Pa., 
317) .  Whether  or  not  the  promise  of  a  reward  for  the 
arrest  of  a  criminal  is  sufficient  consideration  depends 
upon  the  time  of  the  issuing  of  the  warrant.  If  the 
promise  is  for  the  arrest  of  one  against  whom  no  war- 
rant has  been  issued  the  consideration  is  sufficient  to 
support  the  promise  (2  Del.  Co.,  378).  But  if  the 
promise  is  made  subsequent  to  the  issuing  of  the  war- 
rant, the  consideration  is  insufficient  (10  Pa.,  39). 

In  general,  the  doing  of  an  act  which  the  promisee 
has  already  by  contract  bound  himself  to  perform  is 
not  a  valid  consideration  for  a  promise  to  release  any 
rights  or  incur  additional  liabilities.  Thus,  when  a 
debt  is  due,  an  agreement  to  accept  a  portion  of  it  in 
satisfaction  of  the  whole  is  without  consideration  (48 
Pa.,  477),  (i)  unless  there  is  an  express  gift  of  the 
residue  (i  Hill,  N.  Y.,  1532),  or  (2)  a  release  of  the 
residue  under  seal  (12  S.  &  R.,  177),  or  (3)  unless 
there  is  an  accord  and  satisfaction,  i.  e.,  that  the  residue 
is  to  be  taken  in  satisfaction  of  another  debt  (8  Pa., 
106  and  see  70  Pa.,  315,  149  Pa.,  log,  and  156  Pa., 
276).  Neither  will  part  payment  of  a  debt  which  is 
due  constitute  sufficient  consideration  for  an  agreement 
to  extend  the  time  of  payment  of  such  debt  (74  Pa., 
36).  Nor  will  full  payment  of  the  debt  which  is  due 
be  sufficient  consideration  to  support  a  promise  to 
release  accrued  interest  (67  Mo.,  730).  Nor  will  the 
payment  of  interest  be  a  valid  consideration  for  forbear- 
ance on  the  part  of  the  creditor  (14  Phila.,  647).  But 
if  the  debt  or  interest  be  not  due,  then  its  anticipated 
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payment  will  be  sufficient  consideration  to  support  a 
promise  (A.  &  E.,  Encly.  of  Law,  Vol.  6,  page  754). 

Illegal  Consideration. — The  consideration  to 
support  a  promise  must  be  legal.  Therefore,  if  any  part 
of  the  consideration  of  a  contract  be  illegal  and  the  con- 
tract be  indivisible — i.  e.,  the  good  can  not  be  separated 
from  the  bad  consideration — the  whole  contract  will 
be  void  (5  Pa.,  452).  But  if  the  contract  be  divisible 
and  the  legal  can  be  separated  from  the  illegal  part, 
then  the  legal  part  will  stand  and  be  enforced  (5  S.  & 
R.,  139). 

Impossible  Consideration. — A  contract  founded 
on  an  impossible  consideration  is  void.  But  the 
promise  must  be  to  do  something  which  is  impossible 
on  its  face — not  that  which  is  merely  improbable  or 
difficult  or  impossible  to  the  promisor.  Thus,  it  is- 
no  legal  excuse  that  the  goods  contracted  for  can  not 
Tie  obtained  and  delivered  at  the  time  specified.  The 
consideration  may  be  either  impossible  (a)  in  law,  as 
where  A  promises  to  discharge  B  of  a  debt  which  the 
latter  owes  C;  or  it  may  be  (b)  physically  impossible, 
as  a  promise  to  take  a  trip  to  the  moon.  The  state  of 
knowledge  of  the  day  is  the  criterion  which  determines 
legal  or  physical  possibility. 

Failure  of  Consideration. — Want  of  considera- 
tion is  to  be  distinguished  from  failure  of  consideration. 
The  former  implies  an  original  lack  of  any  considera- 
tion whatever.  The  latter  means  that  in  the  original 
contemplation  of  the  parties  something  of  value  was 
to  pass,  but  that  nothing  of  value  was  in  fact  given  or 
received.  Thus,  there  would  be  a  failure  of  considera- 
tion where  property  is  sold  which,  unknown  to  thfe 
parties,  did  not  exist  at  the  time  of  the  sale  (3  W.  &  S., 
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266).  It  is  an  elementary  principle  that  when  the 
promisor  gets  all  for  which  he  contracts  he  can  not 
complain  that  the  consideration  is  not  valuable  or  as 
valuable  as  he  expected.  Failure  of  consideration  does 
not  include  a  bad  bargain,  nor  does  it  mean  that  the 
property  was  not  worth  the  price  paid  (29  Leg.  Int., 
230).  It  rather  means  that  the  subject  matter  of  the 
contract  does  not  exist  (34  Pa.,  236  and  177  Pa.,  76). 
It  is  a  well  settled  rule  that  an  executed  contract  will 
not  be  rescinded  on  the  ground  of  failure  of  considera- 
tion (41  Pa.,  319). 

The  failure  of  consideration  may  be  either  (i) 
total  or  (2)  partial.  A  total  failure  of  consideration 
makes  the  whole  contract  void  (29  Pa.,  456).  A 
partial  failure  of  consideration  renders  a  divisible 
executory  contract  void  pro  tanto,  i.  e.,  renders  that 
part  of  the  promise  void  which  can  be  apportioned  to* 
the  part  of  the  consideration  that  has  failed,  provided, 
the  party  returns  or  tenders  what  he  has  received  (9 
Phila.,  I ) .  Thus,  where  half  the  price  of  land  was  paid 
for  in  cash  and  a  note  was  given  for  the  balance,  it  was 
held  that  failure  of  title  to  more  than  half  the  land  was 
a  defense  to  the  note.  But  if  the  contract  be  indivisible 
a  partial  failure  of  consideration  will  not  discharge  the 
obligations  which  it  imposes,  unless  fraud  or  a  war- 
ranty can  be  proved  (51  Pa.,  259). 

Past  Considerations. — The  consideration  in 
respect  of  time  may  be  either  (a)  executory,  (b) 
executed,  (c)  or  past.  An  executory  consideration  is 
where  there  is  a  promise  given  for  a  promise,  as  mutual 
promises  to  marry.  An  executed  consideration  is  where 
there  is  an  act  or  forbearance  given  for  the  promise, 
as  where  a  man  offers  his  labor  or  goods  and  they  are 
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accepted  by  one  who  knows  that  he  should  pay  for  them 
and  by  acceptance  promises  to  pay.  A  past  considera- 
tion is  where  from  the  sense  of  honor  or  gratitude  a 
present  promise  is  given  for  an  act  or  forbearance  in 
the  past,  as  where  professional  services  are  rendered 
one  without  his  express  or  implied  request,  and  subse- 
quently the  person  benefited  promises  to  compensate.. 
It  is  an  elementary  principle  that  the  consideration  may 
be  executed  or  executory,  but  it  can  not  be  past  (3 
Whart.,  40),  unless  (i)  the  act  in  consideration  of 
which  the  promise  was  made  was  done  at  the  request 
of  the  promisor  (38  Pa.,  302  and  see  129  Pa.,  26),  or 
unless  (2)  the  person,  by  a  new  promise,  revives  art 
agreement  by  which  he  has  benefited  but  which  is  unen- 
forcible  against  him.  This  latter  class  of  exceptions 
has  been  outlined  in  the  prior  section  on  moral  obliga- 
tion (page  270). 

LEGALITY    OF    OBJECT. 

The  subject-matter  or  object  of  the  contract — the 
thing  to  be  done  or  not  to  be  done — must  be  legal  or 
the  law  will  not  enforce  it.  There  are  two  general 
classes  of  illegal  agreements.  First,  Agreements 
in  violation  of  positive  law.  Second,  Agreements  con- 
trary to  public  policy.  These  agreements  will  be  con- 
sidered separately. 

Agreements  in  Violation  of  Positive  Law. 

An  agreement  which  contemplates  the  doing  of  an 
act  which  is  forbidden  by  law  or  the  failure  to  perform 
a  duty  which  is  enjoined  by  law  is  void.  The  acts  may 
be  prohibited  or  enjoined  by  (a)  common  or  by  (b) 
statute  law. 
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Common  Law. 

Commission  of  a  Crime. — Agreements  are  illegal 
because  of  breach  of  rules  of  common  law  where  they 
involve  (i)  the  commission  of  crime,  or  (2)  the  com- 
mission of  a  civil  wrong  against  an  individual.  Thus, 
an  agreement  to  commit  an  assault,  or  to  publish  an 
obscene  or  libelous  book  are  void  agreements  because 
they  contemplate  the  commission  of  crimes. 

Civil  Wrong. — An  agreement  which  contemplates 
a  civil  wrong  to  a  third  person  is  void.  Thus,  agree- 
ments made  in  the  assignment  of  property  in  such  a 
manner  as  to  defraud  creditors  (69  Pa.,  21),  or  agree- 
ments between  the  owner  and  third  persons  by  which 
fictitious  bids  are  to  be  made  on  property  put  up  for 
sale  at  auction,  so  as  to  receive  a  higher  price  than  it 
would  otherwise  bring,  are  void  and  will  not  sustain 
any  rights  (16  Pa.,  200).  But  this  last  rule  does  not 
prevent  two  or  more  persons  from  entering  into  an 
agreement  to  buy  at  a  fixed  price  and  from  appointing 
one  of  the  number  to  do  the  bidding  (6  W.  &  S.,  122). 
Nor  does  it  prevent  the  employment  of  one  to  bid  the 
thing  up  to  a  certain  price  so  as  to  prevent  its  sacrifice. 
The  test  is,  has  a  fraud  been  committed  on  the  pur- 
chaser ? 

Statute  Law. 

Where  a  statute  prohibits  the  commission  of  an 
act,  or  declares  it  to  be  a  misdemeanor,  a  contract  to  do 
that  act  is  void,  even  though  the  statute  does  not 
expressly  declare  the  contract  to  be  void  (4  Dall.,  269). 
It  is  also  immaterial  whether  the  act  be  bad  in  itself  or 
merely  bad  because  it  has  been  prohibited  by  the  statute 
(4  S.  &  R.,  151).     But  if  the  statute  merely  imposes 
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penalty  and  does  not  prohibit  the  act,  a  contract  arising 
out  of  the  act  is  valid  (92  Pa.,  393). 

Agreements  against  statute  law  group  themselves 
into  five  general  classes :  ( i )  Wagering  agreements, 
(2)  Sunday  agreements,  (3)  Agreements  violating 
statutes  which  regulate  trade  or  business  agreements 
violating  usury  statutes,  (5)  Agreements  involving 
traffic  in  intoxicating  liquors,  and  (6)  Agreements  in 
the  form  of  notes  given  for  patent  rights. 

Wagering  Agreements. — Under  the  act  of  April 
22,  1794,  (3  Sm.,  L.,  177),  no  one  is  compelled  to  pay 
money  lost  on  a  horse  race,  or  upon  any  game  of  hazard, 
or  other  game  (13  Pa.,  601).  The  Act  of  March  31, 
i860  (P.  L.,  382),  and  also  of  June  13,  1883,  prohibit 
lotteries  and  provide  that  any  agreement  made  in 
respect  to  them  is  void  (2  Binn.,  321 ) .  By  provision  of 
the  Act  of  March  24,  181 7  (6  Sm.,  L.,  462),  all  con- 
tracts founded  on  wagers  on  elections  are  void 
(7  Watts,  294). 

Sunday  Agreements. — ^The  Act  of  April  22, 
1794  (3  Sm.,  L.,  177),  prohibits  the  performance  of 
worldly  employment  or  business  on  Sunday.  Hence, 
an  agreement  made  on  that  day  is  void  (6  Watts,  231 ), 
and  can  not  be  enforced  by  an  action  if  the  contract  is 
executory,  i.  e.,  if  the  obligations  created  have  not  been 
fulfilled.  But  an  executed  contract  consummated  on 
Sunday  will  not  be  avoided  on  that  ground  if  it  does 
not  need  the  aid  of  the  court  to  enforce  it  (27  Pa.,  90). 
Thus,  if  A  contracts  with  B  on  Sunday  to  sell  a  horse 
and  neither  the  horse  is  delivered  nor  the  purchase 
price  is  paid,  the  contract  is  void  and  neither  can  com- 
pel the  other  to  discharge  his  obligation.  But  if  the 
horse  had  been  delivered  and  the  money  paid,   the 
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courts  would  give  validity  to  the  transaction  and  not 
disturb  either  in  his  rights.  A  void  agreement  made 
•on  Sunday,  however,  may  be  subsequently  ratified 
<i65  Pa.,  253). 

There  are  two  exceptions  made  by  the  act — 
viz.,  works  of  (a)  necessity  and  (b)  charity.  Anything 
is  necessary  which  must  be  done  in  order  to  preserve 
iife  or  health  or  property,  and  must  be  done  on  Sunday 
if  done  at  all.  Any  act  connected  with  religious  wor- 
ship or  for  the  relief  of  suffering  or  distress  in  an  act 
of  charity.  Contracts  relating  to  works  of  necessity  or 
charity  are  valid  though  made  on  Sunday.  A  will  may 
be  made  on  Sunday  (55  Pa.,  183),  as  also  a  newspaper 
may  be  printed  (152  Pa.,  166),  and  subscriptions  to 
the  building  of  a  church  may  be  taken  on  Sunday 
(98  Pa.,  389).  An  agreement  signed  or  entered  into 
on  Sunday  but  not  carried  into  effect  on  that  day  is 
valid  (2  Pa.,  448).  Nor  will  delivery  of  a  deed  (2y 
Pa.,  90)  or  of  a  chattel  (i  W.  &  S.,  477)  on  Sunday 
raise  the  presumption  that  the  contract  was  entered  into 
on  that  day. 

Agreements  which  Violate  Statutes  Regu- 
lating Trade  or  Business. — Agreements  which  vio- 
late the  provisions  of  statutes  regelating  trade  and 
business  are  void.  This  rule  applies  to  brokers  and 
cashiers.  The  Act  of  April  10,  1849  (P-  L.,  570), 
provides  that,  under  penalty  of  a  fine,  no  one  shall  act 
as  a  real  estate  or  merchandise  broker  unless  he  is 
licensed.  Hence,  if  a  broker  without  a  license  make 
an  agreement  it  will  be  void  (103  Pa.,  498;  but  see  10 
Phila.,  623).  The  Act  of  April  16,  1850  (P.  L.,  477), 
prohibits  the  cashier  of  a  state  bank  from  engaging  in 
any  other  business.     Hence,  an  agreement  made  by 
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such  a  cashier  in  some  other  business  is  void  (6  Phila., 
184) .  But  this  act  does  not  apply  to  cashiers  in  United 
States  Banks  (119  Pa.,  192). 

Agreements  which  Violate  the  Statute 
Against  Usury. — The  Act  of  May  28,  1858  (P.  L., 
622),  fixes  the  legal  rate  of  interest  at  six  per  cent,  per 
annum,  and  provides  that  interest  paid  in  excess  of 
this  legal  rate  may  at  the  option  of  the  borrower  or 
■debtor  be  retained  and  deducted  from  the  amount  of 
Ihe  original  debt.  Where  the  borrower  and  debtor  has 
voluntarily  paid  the  original  debt,  together  with  inter- 
est exceeding  the  lawful  rate,  he  may  recover  back 
such  excess,  provided  he  commence  his  action  within 
;six  months  from  the  time  of  such  payment.  This  act 
applies  to  banks  as  well  as  individuals  (Act  May,  1878, 
P.  L.,  109),  but  does  not  affect  holders  of  negotiable 
paper  taken  in  good  faith,  or  apply  to  railroad  bonds, 
or  to  commission  merchants  who  may  charge  seven  per 
«ent. 

Traffic  in  Intoxicating  Liquors. — The  Act  of 
March  29,  i860  (P.  L.,  346)  provides  that  no  recovery 
<;an  be  had  for  liquors  sold  which  are  adulterated  or 
impure.  Hence,  an  agreement  founded  upon  the  sale 
of  such  liquors  is  void  (i  W.  N.  C,  106).  But  the 
impurity  or  adulteration  must  impair  the  quality  or 
value  of  the  liquor  (99  Pa.,  56).  It  is  against  a  statute 
•of  this  State  to  sell  liquors  without  a  license  (Act  May 
13,  1887,  P.  L.,  108).  Hence,  an  agreement  for  the 
sale  and  delivery  of  liquor  which  is  to  be  sold  by  one 
who  has  no  license  to  sell  is  illegal  and  void  ( i  -Lane. 
Bar.,  1870). 

Notes  Given  for  Patent  Rights. — The  Act  of 
April  12,  1872  (P.  L.,  60),  makes  it  a  misdemeanor 
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for  any  person  to  omit  from  the  face  of  a  promissory 
note  or  other  negotiable  instrument  the  words,  promi- 
nently and  legibly  written,  "given  for  a  patent  right," 
where  the  consideration  for  such  note  or  instrument 
consists  in  whole  or  in  part  of  the  right  to  make,  use 
or  vend  any  patented  invention.  Hence,  an  agreement 
which  omits  these  words  is  void  as  between  the  parties 
and  all  who  take  the  note  with  knowledge  of  the  facts 
(ii  W.  N.  C,  163).  But  the  note  may  be  enforced 
by  a  bona  Ude  holder  for  value  and  without  notice 
(86  Pa.,  173). 

Agreements  Contrary  to  Public  Policy. 

Any  agreement  which  is  contrary  to  public  policy 
because  of  its  harmful  nature  or  tendency  is  illegal  and 
void.  What  is  against  public  policy  is  to  be  determined 
by  the  circumstances  of  each  case.  The  cases  which 
have  arisen  and  been  decided  may  be  classified  under 
several  general  classes,  (a)  Agreements  which  tend  to 
injure  the  public  service,  (b)  agreements  which  tend  to 
corrupt  a  private  citizen  with  reference  to  public  mat- 
ter*, (c)  agreements  which  tend  to  obstruct  or  pervert 
public  justice,  (d)  agreements  which  tend  to  induce 
fraud  and  breach  of  trust,  (e)  agreements  which  tend 
to  affect  the  freedom  of  marriage  and  the  security  of 
domestic  relations,  (f )  agreements  in  restraint  of  trade, 
(g)  wagering  agreements. 

To  Injure  the  Public  Service. 

There  are  three  general  classes  of  agreements  which 
tend  to  injure  the  public  service.  These  are  ( i )  agree- 
ments which  involve  traffic  in  public  offices,  (2)  agree- 
ments which  affect  the  compensation  of  public  officials. 
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(3)  agreements  which  contemplate  the  corruption  of 
public  officials.  Before  taking  up  the  different  classes 
separately,  reference  should  be  made  to  a  class  of  agree- 
ments which  in  other  jurisdictions  are  generally  held 
to  be  against  public  policy,  but  which  the  courts  of 
Pennsylvania  hold  to  be  valid.  In  this  Commonwealth 
subscriptions  to  a  railroad  company,  to  induce  the  loca- 
tion of  its  route  at  a  certain  place,  are  valid  and  bind- 
ing (9  Watts,  458). 

Traffic  in  Public  Offices. — Any  agreement  to 
recommend  for,  to  appoint  to  (*  i8  Hun.,  N.  Y.,  448), 
or  to  secure  a  public  "office  (71  Pa.,  282),  or  involving 
the  sale  of  or  resignation  from  any  public  office  is  void. 
So,  also,  an  agreement  is  void  which  is  made  by  one 
applicant  for  a  public  office  to  share  the  receipts  of  the 
office  with  another  applicant  on  condition  that  the  latter 
withdraw  from  the  contest  (71  Pa.,  282).  An  agree- 
ment can  not  be  made  by  a  candidate  for  city  treasurer 
with  the  city  council  to  pay  interest  on  the  city's  money 
in  the  event  of  his  election  ( 171  Pa.,  177).  Nor  can  an 
agreement  be  made  guaranteeing  the  removal  of  a  post- 
office  in  event  of  appointment  as  postmaster  (5  Pa., 

452). 

Compensation  of  Public  Officials. — Agree- 
ments to  pay  public  officials  for  performing  public 
duties  which  the  law  requires  him  to  perform  without 
such  compensation  (10  Pa.,  39),  or  to  pay  him  more 
than  the  law  allows  are  illegal  and  void  (128  Pa.,  48). 
But  the  agreement  is  valid  and  will  be  sustained  if  the 
services  performed  are  not  within  the  scope  of  his 
official  duties   (152  Pa.,  139),  or  if  the  services  are 


*  This  New  York  authority  is  given  because  no  illustrative  case 
can  be  found  in  Pennsylvania. 
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rendered  under  an  agreement  entered  into  after  the 
termination  of  the  official  term  (162  Pa.,  294). 

Corruption  of  Public  Officials. — Any  agree- 
ment which  contemplates  the  use  of  secret  influence 
with  public  officers  (7  Watts,  152),  or  calculates  to 
induce  the  use  of  such  influence  is  void  (100  Pa.,  561). 
This  rule  makes  void  all  "lobbying"  agreements,  as  an 
agreement  to  use  influence  to  procure  certain  legislation 
(5W.&S.,3i5). 

To  Violate  a  Public  Duty. 

There  are  two  classes  of  agreements  which  tend  to 
corrupt  a  private  citizen  with  reference  to  a  public 
duty.  First,  Agreements  by  a  private  citizen  to  violate 
a  duty  which  he  owes  to  the  public.  Second,  Agree- 
ments which  tend  to  impair  the  integrity  of  public 
elections. 

Private  Citizen  to  Violate  Public  Duty. — 
An  agreement  in  consideration  of  not  opposing  a  public 
project  is  void  (3  Phila.,  316).  But  where  the  opposi- 
tion is  on  purely  private  grounds  this  rule  does 
not  apply  (42  Pa.,  474).  Thus,  A  in  opposing  the 
opening  of  a  road  through  his  land  offered  B  one  hun- 
dred dollars  for  his  help  in  opposing  the  opening.  This 
was  held  to  be  a  mere  compromise  of  a  private  injury 
and  therefore  binding.  An  agreement  whereby  one 
procures  a  contract  with  the  United  States  Govern- 
ment in  his  own  name  but  for  the  benefit  of  another  is 
void  (81  Pa.,  52). 

Affecting  Public  Elections. — Any  agreement 
which  tends  to  impair  the  integrity  of  elections  is  void. 
Thus,  where  one  candidate  promises  another  five  hun- 
dred dollars  to  withdraw  from  the  contest,  the  promise 
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is  void  (87  Pa.,  63).  A  bet  on  the  result  of  the  elec- 
tion is  invalid,  can  not  be  enforced  (6  W.  &  S.,  485), 
and  the  parties  to  the  bet  may  be  prevented  from  vot- 
ing (Act  July  2d,  P.  L.,  544). 

To  Obstruct  or  Pervert  Public  Justice. 

The  agreements  which  tend  to  pervert  or  obstruct 
justice  usually  assume  the  form  of  agreements  to  com- 
pound or  stifle  crime.  As  a  general  rule  such  agree- 
ments are  void,  as  against  public  policy  (2  Yeates, 
334).  But  the  Act  of  March  31,  i860  (P.  L.,  432), 
provides  that  a  prosecution  of  any  misdemeanor  of  a 
private  nature,  as  assault  and  battery  (i  Phila.,  26), 
or  obtaining  money  under  false  pretense  (109  Pa., 
180),  may  be  compromised.  If  the  crime  charged 
be  a  felony  (Act  March  31,  i860,  P.  L.,  432),  or  a 
misdemeanor  of  a  public  nature,  such  as  embezzlement 
(99  Pa.,  116,  but  see  6  W.  N.  C,  457),  a  contract 
based  on  a  consideration  not  to  prosecute  is  void. 

There  are  two  essential  elements  which  must  be 
present  in  order  to  avoid  an  agreement  on  the  ground 
that  it  was  made  to  compound  a  felony  or  a  misde- 
meanor of  a  public  nature,  (a)  It  must  appear  that 
such  crime  was  actually  committed,  (b)  It  must  be 
shown  that  there  was  an  agreement  not  to  prosecute  the 
wrongdoer  (169  Pa.,  472). 

To  a  Breach  of  Trust. 

Anj-^  agreement  which  has  a  direct  tendency  to 
induce  a  person  to  commit  fraud  upon  the  rights  of 
others  or  a  breach  of  trust  or  confidence  is  illegal  and 
void.  Thus,  one  can  not  act  as  agent  for  each  of  two 
contracting  parties  without  their  knowledge  and  con- 
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sent  (71  Pa.,  256).  Nor  will  an  agreement  be  sus- 
tained in  law  the  consideration  of  which  is  the  relin- 
quishment of  the  right  to  administer  upon  the  estate  of 
an  intestate  (26  Pa.,  74). 

To  Affect  Domestic  Relations. 

Any  agreement  which  restrains  the  freedom  of 
parties  to  marry,  or  the  freedom  of  choice  in  marrying, 
or  impairs  the  security  of  the  marriage  relation,  is 
illegal  and  void. 

There  are  five  general  rules  relative  to  agreements 
and  gifts  which  tend  to  restrain  marriage.  First,  A 
limitation  as  distinguished  from  a  condition  is  valid 
(38  Pa.,  422,  35  Pa.,  100  and  10  Pa.,  'j'j^.  That  is,  in 
general,  a  condition  annexed  to  a  bequest  by  which  it 
is  to  be  defeated  upon  marriage,  is  void  (3  Whart., 
575  ) .  But  by  proper  words  of  limitation  a  testator  may 
restrict  the  time  for  the  enjoyment  of  his  bequest  to  the 
period  during  which  the  party  receiving  it  shall  remain 
unmarried.  Thus,  a  bequest  by  a  husband  to  a  wife,  so 
long  as  she  shall  remain  his  widow,  is  valid  (10  Pa., 
75  )  ;  but  if  the  bequest  had  been  made  to  the  wife,  pro- 
vided she  never  marry  any  person,  the  condition  would 
be  void  and  without  efifect.  Second,  But  all  conditions 
in  restraint  of  marriage  are  not  void.  If  the  condition 
is  reasonable,  as  in  restraint  of  marriage  with  a  particu- 
lar specified  person  within  a  reasonable  period,  it  is 
valid  (*23  N.  J.,  Eq.,  229).  Thus,  a  condition 
is  valid  which  provides  that  B  is  not  to  marry  without 
the  consent  of  certain  named  friends,  or  is  not  to  marry 
A,  or  is  not  to  marry  within  a  reasonable  period.  Third, 

*  This  New  Jersey  authority  is  given  because  it  so  well  illustrates 
the  principles  stated. 
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But  if  the  condition  is  in  general  restraint  of  marriage, 
i.  e.,  prohibits  marriage  to  any  person  or  within  an 
unreasonable  time,  it  is  void.  Thus,  a  condition  is  void 
which  provides  that  a  child  shall  not  marry  any  person 
but  of  a  particular  profession,  trade,  religion,  or  locality, 
or  until  a  certain  advanced  age  be  attained.  Fourth,  It 
seems  to  be  the  practice  in  Pennsylvania  to  make  a 
distinction  between  conditions  in  restraint  O'f  marriage 
where  there  is  respectively  a  bequest  of  personal  prop- 
erty or  a  devise  of  real  estate.  The  cases  seem  to  hold 
as  valid  all  conditions,  whether  precedent  or  subsequent, 
in  restraint  of  marriage  in  devises  of  real  estate  (lo 
Pa.,  350,  and  lo  Watts,  348.  See  168  Pa.,  321,  where 
the  devise  included  both  real  and  personal  property). 
On  the  other  hand,  either  precedent  or  subsequent  con- 
ditions in  restraint  of  marriage  in  bequests  of  personal 
property  are  void,  unless  they  are  reasonable  or  the 
restraint  is  special  and  particular  (Brightley's  Rep., 
88,  3  Whart,  575,  and  10  Pa.,  75).  Fifth,  There  must 
be  a  gift  over  in  a  reasonable  condition  in  restraint  of 
marriage  in  bequests  of  personalty  or  the  bequest  is 
void  (35  Pa.,  100;  10  Pa.,  75,  and  3  Whart,  575). 
Thus,  a  gift  to  A  in  case  she  does  not  marry  B  is  good, 
if  there  is  a  further  disposition  of  the  gift  in  case  she 
does  marry  B.  Otherwise  it  is  void.  In  the  case  of 
realty,  there  need  be  no  gift  over  (Bispham,  Equity, 
22^,  12  Pa.,  197).  Three  general  principles  may  be 
evolved  from  these  rules,  (a)  Agreements  and  gifts 
involving  limitations  in  restraint  of  marriage  are  valid, 
(b)  Conditions  in  restraint  of  marriage  in  devises  of 
real  estate  are  valid,  (c)  Conditions  in  restraint  of 
marriage  in  agreements  and  gifts  involving  personal 
property  are  void,  ( i )  unless  the  conditions  are  reason- 
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able  or  the  restraint  is  special,  and  (2)  unless,  in  the 
case  of  a  bequest  there  is  a  gift  over.  "Marriage  brok- 
erage contracts"  or  agreements  to  negotiate  a  marriage 
between  two  parties  are  void  (62  Barb.,  92). 

After  marriage,  the  parties  may,  by  a  valid  agree- 
ment, bring  about  a  separation.  (See  subject  of  Domes- 
tic Relations.)  But  there  are  three  essentials  to  the 
validity  of  such  agreements.  First,  The  separation 
must  be  inevitable.  Second,  It  must  be  immediate. 
Third,  The  agreement  must  be  in  reasonable  terms 
and  actually  carried  into  effect  by  both  parties  in 
good  faith  (131  Pa.,  209).  But  a  contract  based  on 
the  consideration  that  a  proceeding  for  divorce  shall 
be  facilitated  or  shall  not  be  resisted,  is  illegal  and  void 
(78  Pa.,  194). 

To  Restrain   Trade. 

Any  agreement  which  unreasonably  restrains  a 
person  from  exercising  his  trade  or  business  is  contrary 
to  public  policy.  This  restraint  may  be  either  (a) 
general  or  (b)  special.  When  the  restraint  is  general — 
i.  e.,  without  qualification — it  is  illegal  and  void  (68 
Pa.,  173,  53  Pa.,  467,  no  Pa.,  3  and  163  Pa.,  62). 
But  when  the  restraint  is  partial — i.  e.,  subject  to  some 
qualification  either  as  to  time  or  space — then  the  ques- 
tion is,  whether  such  restriction  is  reasonable.  If  the 
partial  restriction  is  reasonable,  then  an  agreement 
founded  upon  such  restriction  is  valid  and  will  be  sus- 
tained (58  Pa.,  51,  I  W.  N.  C,  431  and  10  W.  N.  C, 
43 1 ) .  The  reasonableness  of  the  restraint  is  a  question 
of  law  to  be  determined  by  the  court,  and  not  one  of 
fact  to  be  decided  by  the  jury.  A  good  test  of  reason- 
ableness is  whether  the  restraint  is  such  4s  only  to 
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afiford  a  fair  protection  to  the  party  in  whose  favor  it 
is,  and  not  so  large  as  to  interfere  with  the  interest  of 
the  public  (68  Pa.,  173) .  But  the  courts  must  construe 
all  agreements  in  restraint  of  trade  strictly  (56  Pa., 
194  and  see  113  Pa.,  579,  that  a  reasonable  limitation 
may  be  separated  from  a  general  restraint).  The  legal 
presumption  is  that  all  such  agreements  are  void. 
Hence,  the  courts  will  only  enforce  them  where  the 
evidence  supporting  them  is  affirmative,  clear,  indisput- 
able, and  shows  a  valuable  consideration  (60  Pa.,  458) 
on  the  face  of  the  agreement  whether  under  seal  or  not 
(S6  Pa.,  97). 

Monopolies  and  Trusts. — Any  combination 
between  persons  to  control  or  enhance  the  price  of 
necessary  commodities  by  preventing  competition  in 
the  sale  thereof  or  by  withholfiing  them  from  the 
market  is  contrary  to  public  policy  (68  Pa.,  173).  It 
is  not  material  whether  the  agreements  are  limited  as 
to  space,  time,  or  individuals.  The  test  is  whether  the 
combination  is  injurious  to  the  public  (161  Pa.,  473 
and  43  Pa.,  295). 

■Wagering  Agreements. 

Any  wagering  agreement  whether  prohibited  by 
statute  or  not  is  void  (i  Rawle,  36).  Hence,  con- 
tracts for  the  purchase  of  stocks  or  other  securities,  of 
grain  or  other  commodities  on  "margins"  are  gambling 
transactions  and  void,  if  there  is  no  actual  delivery  or 
intention  to  deliver  the  goods  bought  (55  Pa.,  294). 
But  if  there  is  an  actual  delivery  or  an  intention  to 
deliver,  the  contract  is  valid  (2  Yeates,  18).  Whether 
or  not  there  was  a  delivery  or  an  intention  to  deliver  is 
a  question  of  fact  to  be  decided  by  the  jury  (70  Pa.,, 
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325)  from  the  circumstances  of  each  particular  transac- 
tion. A  dehvery  by  a  mere  settlement  of  differences 
on  the  clearing-house  sheet  is  not  a  sufficient  delivery 
(97  Pa.,  278). 

Effect  of  Illegality. 

The  general  rule  is  that  where  the  agreement  is 
illegal  in  part  only,  the  part  which  is  good  may  be 
enforced  if  it  can  be  separated  from  the  bad'  (5  S. 
&  R.,  139  and  113  Pa.,  579).  But  if  the  contract  is 
indivisible,  it  is  void  as  a  whole  (s  Pa.,  452).  Where 
the  direct  object  of  an  agreement  is  unlawful,  but  the 
intention  is  innocent — i.  e.,  the  parties  did  not  know  of 
the  illegality,  the  agreement  is  void.  But  where  the 
■direct  object  is  innocent  and  the  intention  is  unlawful, 
the  agreement  is  valid.  Thus,  A  borrows  money  of  B 
in  a  gambling  transaction.  Now  the  fact  that  B  knew 
that  the  money  was  to  be  used  in  gambling  does  not 
invalidate  the  agreement,  unless  the  lending  was  in 
furtherance  of  the  unlawful  design  or  the  lender  was 
implicated  as  a  confederate  (114  Pa.,  422). 

Negotiable  instruments  given  for  illegal  considera- 
tions will  be  enforced  neither  in  the  hands  of  the 
original  parties  (6  Whart,  176),  nor  in  the  hands  of  a 
bona  fide  holder  for  value  (112  Pa.,  419;  see  also  13 
Pa.,  601 ) .  Nor  can  any  contract  collateral  to  or  grow- 
ing out  of  an  illegal  transaction  (7  W.  &  S.,  233),  or 
founded  upon  an  illegal  contract  (Brightley  Rep.,  320) 
be  enforced. 

Relief  of  Party  to  Unlawful  Agreement. — 
It  is  a  general  rule  that  the  court  will  not  lend  its 
aid  to  the  enforcement  of  an  agreement  to  maintain 
which  an  illegal  transaction  must  be  disclosed.    Hence, 
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on  such  an  agreement  the  payment  of  money  or,  other 
transfer  of  property  can  not  be  recovered  back  (78  Pa., 
473).  But  there  are  three  exceptions  to  this  rule.  First, 
A  court  may  compel  a  refunding  of  the  money  received 
under  an  illegal  contract  where  the  parties  are  not  in 
fari  delicto — i.  e.,  in  equal  wrong — as  where  one  of  the 
parties  entered  into  an  illegal  agreement  under  the 
influence  of  fraud  or  strong  pressure  (65  Pa.,  496). 
Second,  A  contract  may  be  rescinded  and  the  party 
paying  money  in  an  illegal  transaction  where  the  illegal 
transaction  is  executory  and  there  yet  remains  a  locus 
poenitentia — i.  e.,  place  of  repentance, — or  rather  a 
possibility  that  the  illegal  object  of  the  transaction  may 
not  be  carried  out  ( 149  Pa.,  163  and  7  Leg.  Gaz.,  222). 
Third,  Where  money  staked  on  wager  remains  in  the 
Tiands  of  the  stakeholder,  it  may  be  recovered  back 
(3  P.  &  W.,  494).  The  stakeholder  is  also  liable  for 
money  paid  over  to  the  winner  of  the  wager  after  notice 
'  hy  the  loser  not  to  pay  (16  S.  &  R.,  147). 

MUTUALITY   OF   ASSENT   AND    OBLIGATION. 

The  next  essential  of  a  valid  contract  is  mutuality 
of  assent  and  obligation — i.  e.,  a  willingness  on  the 
part  of  the  parties  to  the  contract  to  obligate  themselves 
to  the  performance  of  a  certain  duty  by  assenting  to 
the  same  thing  and  in  the  same  sense.  Assent  implies 
an  offer  by  one  party  and  an  acceptance  by  the  other. 
There  are  seven  general  characteristics  relative  to  offer 
and  acceptance.  A  knowledge  of  them  is  essential  to  a 
clear  understanding  of  the  law  of  mutuality  of  assent. 
First,  Both  the  offer  and  acceptance  must  be  communi- 
cated to  each  party.  Second,  These  may  be  communi- 
cated by  conduct  as  well  as  by  words.  Third,  The  offer 
19 
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must  be  accepted  within  a  reasonable  time.  Fourth, 
The  acceptance  must  be  absolute  and  identical  with  the 
terms  of  the  ofifer.  Fifth,  The  offer,  if  not  under  seal, 
may  be  revoked  at  any  time  before  acceptance,  but  not 
afterwards.  Sixth,  The  offer  need  not  be  made  to  an 
ascertained  person,  but  must  be  accepted  by  an  ascer- 
tained person.  Seventh,  The  offer  must  be  intended  to 
create,  and  must  be  capable  of  creating  legal  relations- 
Communication  of  Offer  and  Acceptance. 

There  can  be  no  valid  contract  without  a  tommuni- 
cation  of  the  offer  and  the  acceptance  of  it  (7  Watts, 
48  and  147  Pa.,  340).  An  offer  is  communicated  when 
the  person  to  whom  it  is  made  has  knowledge  of  its 
existence  as  such  and  the  choice  is  given  him  to  either 
accept  or  reject  it.  But  the  knowledge  which  comes 
to  the  party  must  not  be  full  and  complete.  If  he  accepts- 
any  document  with  knowledge  that  it  contains  the 
terms  of  an  offer,  he  is  bound  by  all  the  terms,  even 
though  he  does  not  inform  himself  of  the  tenor  of  those 
terms  (3  Walk.,  224,  and  i  W.  N.  C,  198).  Thus,. 
A  buys  a  railroad  ticket  and  sees  printed  in  large  letters 
the  words  "Contract"  or  "Conditions,"  but  does  not 
inform  himself  of  the  nature  of  the  contract.  He  is 
nevertheless  botind  by  such  contract. 

The  mental  determination  to  accept  an  offer  can 
not  create  a  valid  contract.  It  must  appear  that  the 
party  making  the  offer  was  notified  of  its  acceptance 
(i  Grant,  394  and  29  Pa.,  358).  Thus,  A  offers  to 
buy  B's  horse  at  a  certain  price,  and  in  a  letter  adds, 
"If  I  hear  no  more  about  him  I  consider  the  horse  is 
mine  at  that  price."  As  no  answer  was  returned,  it  was- 
held  that  a  contract  was  not  created.    When  the  offer  is 
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made  through  the  mail,  the  contract  is  complete  by  the 
deposit  in  the  post  office  of  a  properly  addressed  letter 
of  acceptance.  The  maker  of  an  offer  by  mail  is  bound 
though  the  acceptance  never  reaches  him  (22  Pitts., 
L.  J.,  69;  see  also  5  Pa.,  339),  unless  the  offer  was  not 
accepted  by  the  next  convenient  mail  after  its  receipt 
(i  Leg.  Gaz.,  126  and  40  Leg.  Int.,  232). 

But  a  contract  may  be  completed  by  fulfilling  the 
stipulations  of  an  offer  if  the  circumstances  are  such 
that  the  maker  of  the  offer  can  inform  himself,  by 
inquiry,  of  the  performance  of  the  stipulations  (157 
Pa.,  174).  Thus,  A  stipulates  to  grant  a  right  of  way 
through  his  land  and  to  accept  damages,  when  ascer- 
tained, in  railroad  stock.  The  directors  of  the  railroad 
company  accept  the  offer,  and  build  the  road,  but  do 
not  formally  inform  A  of  the  acceptance.  Held,  that 
a  valid  contract  was  created. 

Preliminary  negotiations  or  proposals  which  pre- 
cede a  definite  offer  by  one  party  and  a  distinct  accept- 
ance by  the  other,  form  no  part  of  the  contract  (108 
Pa.,  55).  Thus,  A  offers  an  article  for  sale  to  B  at  a 
certain  price.  B  thinks  it  is  too  much  and  offers  a  less 
price.  A  then  makes  an  offer  "splitting  the  difference," 
which  B  accepts  and  thus  completes  the  contract.  The 
only  elements  of  this  contract  are  the  last  offer  made 
and  the  acceptance  of  it. 

Manner  of  Communication. 

The  offer  and  acceptance  of  the  proposal  may  be 
communicated  by  conduct  as  well  as  by  words.  Where 
the  contract  is  inferred  from  the  actions  or  conduct  of 
the  parties,  it  is  said  to  be  "implied."  Thus,  an  implied 
contract  to  pay  will   arise  if  A,   the  owner  of  the 
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premises,  stand  by  and  see  B  remove  the  snow  from 
the  sidewalk  of  the  former. 

In  general,  it  may  be  stated  that  the  perform- 
ance and  receipt  of  services  raises  an  implied 
promise  by  him  who  receives  to  compensate  him 
who  performs,  provided  that  the  voluntary  service 
be  rendered  in  the  presence  and  for  the  benefit 
of  the  person  who  receives  such  service  (76  Pa., 
410,  but  see  25  Pa.,  75  and  3  Phila.,  125).  But  in  the 
absence  of  evidence  that  either  party  expected  that 
compensation  would  be  given  or  demanded,  the  law 
will  not  imply  a  contract  to  compensate  for  services 
rendered  under  mistake  (3  P.  &  W.,  212  and  9  Pa., 
217),  or  for  such  accommodations  as  are  ordinarily 
presumed  to  be  accorded  gratuitously  (47  Leg.  Int.,  4). 
However,  the  law  will  imply  a  promise  to  compensate 
for  services  rendered  under  compulsion  (3  Yeates, 
250).  Services  rendered  to  decedents  during  life  are 
presumed  to  be  rendered  gratuitously  or  to  have  been 
duly  paid  for  (97  Pa.,  31  and  161  Pa.,  151).  But  this 
presimiption  may  be  rebutted  by  direct  proof  of  the 
decedent's  promise  to  pay  (4  W.  N.  C,  237  and  148 
Pa.,  401 )  or  of  his  recognition  of  the  liability  (29  W. 
N.  C,  551).  It  should  be  added  that  no  compensa- 
tion can  be  recovered  for  services  performed,  not  under 
a  contract,  but  merely  with  the  expectation  of  receiving 
a  legacy  (3  Grant,  271  and  2  W.  N.  C,  115). 

But  this  implication  to  compensate  for  unsolicited 
seriaces  may  be  rebutted.  When  the  parties  are  parent 
and  child  the  relationship  excludes  the  implication  of 
a  promise  (3  Rawle,  243  and  29  Pa.,  465).  But 
in  all  other  cases  of  family  relationship — ^as  between 
brothers  and  sisters — ^there  must  be  evidence  beyond  the 
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relationship  that  the  creation  of  a  debt  was  not  intended 
(114  Pa.,  367). 

An  implied  contract  to  pay  is  created  if  one  accepts, 
uses,  or  consumes  goods  which  are  sent  to  him  under 
circumstances  as  would  not  indicate  a  gift.  Thus, 
where  A  did  not  order  goods,  but  had  them  hauled  to 
his  place  of  business  after  their  arrival  at  the  freight 
station,  it  was  held  that  the  sending  of  the  goods  con- 
stituted an  offer  and  the  removal  to  the  store  con- 
stituted an  acceptance  and  promise  to  pay  a  reasonable 
price  for  the  goods  (155  Pa.,  161). 

But  mere  silence  alone  can  not  constitute  an  accept- 
ance of  an  offer.  It  must  be  silence  under  such  circum- 
stances as  to  amount  to  acquiescence  or  assent  (119 
Pa.,  6). 

Time  of  Acceptance. 

An  offer  or  promise  not  accepted  is  a  mere  pollicita- 
tion and  binds  no  person  unless  made  under  seal.  In 
this  case  it  binds  the  maker  to  the  extent  that  it  can  not 
be  revoked  at  will.  Where  an  offer  is  made  with  a  time 
limit  for  acceptance,  the  acceptance  must  be  made 
within  that  time  (i  W.  N.  C,  460).  But  if  no  time 
be  specified  by  the  offer,  it  may  be  accepted  within 
a  reasonable  time,  and  if  not  accepted  within  this  time 
the  offer  should  be  treated  as  rejected  (23  Pa.,  72). 
The  circumstances  of  each  case  must  determine  what 
time  is  reasonable;  a  month  and  a  half  (2  Phila.,  289), 
and  two  months  (98  Pa.,  616),  have  been  held 
unreasonable.  An  offer  made  by  mail  should  be 
accepted  by  the  next  convenient  mail  after  its  receipt. 
Acceptance  after  that  time  will  not  bind  the  offeror  who 
has  withdrawn  his  offer  (i  Leg.  Gaz.,  126).     - 
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Form  and  Terms  of  Acceptance. 

The  acceptance  of  the  offer  may  be  either  oral  or 
written.  It  need  not  be  in  any  particular  form  of 
words  (5  Watts,  525),  but  must  be  without  conditions 
(165  Pa.,  402),  and  identical  with  the  terms  of  the 
offer  (159  Pa.,  612).  Thus,  A  offers  to  sell  B  oil  at  a 
fixed  price  and  B  agrees  to  purchase,  "If  the  oil  is  as  A 
represents."  Since  B  has  added  a  new  condition  he 
can  not  hold  A  unless  the  latter  assent  to  the  new  con- 
dition. Nor  would  there  be  a  contract  created  if  A 
offered  to  buy  five  hundred  jars  and  B,  being  unable  to 
secure  so  many,  offered  to  sell  two  hundred.  But  where 
an  offer  is  made  which  contains  alternatives,  an  accept- 
ance of  either  alternative  will  be  valid  and  create  a 
contract.  Thus,  if  A  orders  of  B  "four  or  five  hundred 
jars,"  B  may  send  either  quantity  and  A  will  be  com- 
pelled to  pay.  After  the  offer  has  been  accepted  by  the 
other  party,  the  obligation  is  created  and  neither  party 
can  vary  essential  conditions  without  the  consent  of  the 
other  (10  W.  N.  C,  221). 

Revocation  of  Offer. 

It  is  a  general  rule  that  unless  the  offer  be  under 
seal  it  may  be  revoked  at  any  time  before  acceptance 
(165  Pa.,  402).  The  death  of  the  maker  of  the  offer 
will  also  revoke  it  if  not  accepted  before  that  time  (20 
Pa.,  260).  Like  offer  and  acceptance,  the  revocation 
must  be  communicated.  But  unlike  offer  and  accept- 
ance, a  revocation  of  the  offer  takes  effect  from  the 
moment  it  is  received  and  not  when  it  is  sent.  Hence, 
if  A  received  an  offer  by  letter  and  by  the  next  conve- 
nient mail,  posted  his  acceptance  (page  291 ) ,  he  created 
a  valid  contract  even  though  notice  of  revocation  had 
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been  mailed  to  him  before  his  acceptance  (5  Pa.,  342). 
There  is  no  vaHd  contract  created  by  the  acceptance 
of  an  offer  which  previously  had  been  declined,  and 
the  offer  has  not  since  been  renewed  or  kept  good  (8 
S.  &  R.,  243).  Thus,  A  makes  an  offer  to  B  who 
refuses  to  accept  it  at  the  time.  B  ten  minutes  later 
can  not  tell  A  that  he  accepts  his  offer  and  thus  make 
a  valid  contract. 

Acceptance  by  an  Ascertained  Person. 

Offers  maj'  be  made  to  the  public  generally,  but  they 
must  be  accepted  by  an  ascertained  and  known  person. 
Thus,  a  reward  of  ten  dollars  may  be  offered  for  the 
return  of  a  lost  or  stolen  cow.  The  person  who  returns 
the  cow  could  recover  the  money  even  though  he  did 
not  know  of  the  existence  of  the  reward,  and  he  would 
have  a  lien  on  the  cow  until  the  reward  was  paid  (52 
Pa.,  484).  The  offer  to  the  general  public  may  be 
made  orally  as  well  as  by  advertisement  (*  55  Wis., 
496).  An  offer  to  the  public  generally  remains  open 
for  acceptance  until  it  is  actually  withdrawn  or  revoked 
through  the  same  channel  in  which  it  was  made  (92 

u.  s.,  73)- 

Legal  Relations  Created  by  Offer. 

The  offer  must  (a)  be  intended  to  create  and  must 
be  (b)  capable  of  creating  legal  relations.  The  inten- 
tion to  create  must  not  be  a  mere  statement  of  intention, 
but  must  be  made  in  contemplation  of  legal  conse- 
ijuences.  Thus,  a  statement  or  transaction  made  in 
jest  (i  Addison,  261),  or  the  circulars  of  a  merchant 

*This  Wisconsin  authority  is  given  because  no  Pennsylvania 
'decision  can  be  found. 
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(28  Atlantic  Rep.,  495),  or  the  advertisements  for 
proposals  to  perform  work  (155  Pa.,  98),  are  mere 
declarations  of  intention  and  do  not  contemplate  the 
creation  of  legal  relations. 

The  offer  must  be  capable  of  creating  legal  rela- 
tions and  hence  must  be  definite  and  certain.  The 
courts  hold  that  an  offer  is  certain  when  it  is  not  so 
indefinite  as  to  make  it  impossible  to  determine  what 
was  promised  (17  S.  &  R.,  45,  20  Pa.,  180). 
Thus,  no  valid  contract  can  arise  on  an  offer  to 
perform  services  for  "Such  remuneration  as  shall 
be  deemed  right,"  or  for  "good  wages,"  34  Pa., 
475).  Nor  will  an  offer  to  give  a  person  a  house 
and  provide  for  her  at  the  promisor's  death  if 
she  would  live  with  him  create  a  valid  contract 
(ill  Pa.,  460).  But  the  maxim,  "that  is  certain 
which  may  be  rendered  certain"  qualifies  the  above 
general  rule  (71  Pa.,  161).  Hence,  if  such  is  the 
intention  of  the  parties  the  offer  to  sell  goods  need  not 
necessarily  specify  the  price  to  be  paid — for  if  no  price 
be  named,  a  reasonable  price  will  be  implied.  The 
maxim  simply  means  that  the  offer  may  be  rendered 
certain  by  reference  to  something  certain. 

REALITY   OF   ASSENT. 

It  is  also  essential  to  the  validity  of  a  contract  that 
the  mutual  assent  be  real.  That  assent  is  real  which 
is  given  under  such  circumstances  as  to  make  it  the 
true  expression  of  the  intention  of  both  or  either  of  the 
contracting  parties.  The  expression  of  intention  of  the 
contracting  parties  may  be  unreal  because  of  (a)  Mis- 
take, (b)  Misrepresentation,  (c)  Fraud,  (d)  Duress, 
or  (e)  Undue  Influence. 
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Mistake. 

Mistake  is  an  unintentional  act,  omission,  or  error 
arising  from  ignorance,  surprise,  imposition  or  mis- 
placed confidence.  There  are  two  principal  circum- 
stances that  contribute  to  a  mistake.  First,  Where  the 
contracting  parties  do  not  mean  the  same  thing. 
Second,  Where  they  mean  the  same  thing,  but  have 
formed  untrue  conclusions  as  to  the  subject-matter  of 
the  contract. 

Mistake  as  to  Meaning  of  Parties. — The  con- 
tracting parties  may  not  mean  the  same  thing  because 
of  (i)  mistake  as  to  the  nature  of  the  transaction,  or 
(2)  because  of  mistake  as  to  the  person  with  whom  the 
contract  is  made.  It  is  a  general  rule  that  a  mistake 
as  to  the  nature  of  the  transaction  will  not  of  itself 
invalidate  a  contract.  The  mistake  must  be  induced  by 
such  deceit  or  misrepresentation  of  a  third  party  as 
against  which  ordinary  diligence  could  not  guard  (114 
Pa.,  404).  Thus,  A  believing  that  he  is  signing  a  peti- 
tion for  B's  appointment  to  office,  signs  a  note  for  one 
thousand  dollars  without  reading  it  or  having  it  read 
to  him,  but  which  B  does  not  prevent  him  from  reading 
by  any  artifice  or  trick.  This  is  a  valid  contract,  but 
it  would  be  void  if  A  were  an  illiterate  man  and  B  had 
read  falsely  the  contents  of  the  note  which  later  A 
executed  (56  Pa.,  no).  When  a  contract  is  made 
with  one  person  under  the  belief  that  it  is  made  with 
another,  it  is  void — ^no  matter  whether  the  mistake 
was  innocent  or  induced  by  fraud  (*  123  Mass.,  28). 
Thus,  if  A  sends  an  order  for  goods  to  B,  and  C,  who 
has  bought  B's  business,  fills  the  order  without  giving 


*This  Massachusetts  case  is  cited  because  it  is  the  familiar  and 
leading  case  on  this  principle. 
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A  notice  of  the  change,  C  can  not  recover  the  price  of 
the  goods.  So,  also,  the  contract  is  void  if  A  sends 
goods  to  B  under  the  impression  that  he  is  sending 
them  to  the  agent  of  C,  and  B  falsely  has  represented 
that  he  is  the  agent  of  C  (72  Pa.,  434). 

Mistake  as  to  Subject  Matter. — The  mistake  as 
to  the  subject  matter  may  assume  various  forms.  First, 
It  may  be  a  mistake  as  to  the  existence  of  the  subject 
matter,  in  which  case  the  agreement  is  void.  Thus,  A 
purchases  a  cargo  of  corn  of  B  which  both  suppose  to 
be  on  its  voyage  to  London,  but  which,  in  fact,  having 
become  heated,  had  been  unloaded  and  sold.  The 
agreement  between  A  and  B  is  void  because  of  mutual 
mistake.  But  where  the  parties  treat  upon  the  basis 
that  the  fact  which  is  the  subject  of  the  agreement  is 
doubtful,  and  the  consequent  risk  each  is  to  encounter 
is  taken  into  consideration  in  the  stipulations  assented 
to  the  contract  will  be  valid,  notwithstanding  any  mis- 
take of  one  of  the  parties — ^provided  there  be  no  deceit, 
fraud,  or  misrepresentation  (3  S.  &  R.,  327  and  130 
Pa.,  467).  Second,  The  mistake  may  be  as  to  the 
identity  of  the  subject  matter.  Thus,  where  A  thinks 
he  is  buying  one  tract  of  land  and  B  thinks  he  is  selling 
another,  there  is  no  valid  contract  (103  Mass.,  356). 
But  mere  misnomer  of  the  subject  matter  will  not 
avoid  the  contract  if  it  can  be  identified  from  the 
description  (6  Q.  B.,  686) .  Third,  A  mistake  as  to  the 
nature  and  essential  qualities  of  the  subject  matter 
will  invalidate  the  contract  only  (a)  where  the  absence 
of  the  quality  wrongly  supposed  to  exist  amounts  to  a 
difference  in  kind.  Thus,  A  believes  he  is  selling 
and  B  that  he  is  buying  a  blooded  but  barren  cow. 
Before  the  cow  is  delivered  it  is  discovered  that  she  is 
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-with  calf,  and  therefore  worth  a  large  sum  for  breed- 
ing purposes.  A  mistake  of  this  character  would  avoid 
the  sale,  (b)  When  the  error  is  common  to  both  parties 
the  contract  is  void  (Pollock  Cont,  450,  3  Pa.,  21). 
Thus,  A  sells  to  B  a  chest  of  tea  out  of  a  specific 
cargo  to  be  equal  to  the  sample  shown,  which  B  thinks 
to  be  part  of  the  cargo,  but  which  is  not.  The 
mistake  was  not  mutual  and  therefore  the  agree- 
ment was  valid.  Fourth,  The  mistake  may  be  as 
to  the  quantity  tendered.  In  which  case  the  buyer  need 
not  accept  the  quantity  tendered,  nor  need  he  accept 
the  quantity  contracted  for  out  of  the  quantity  sent. 
Fifth,  A  mistake  as  to  the  price  to  be  paid  will  also 
prevent  the  formation  of  a  contract.  Thus,  an  offer 
made  at  a  mistaken  price  and  accepted  by  one  who 
knows  of  the  mistake  is  not  valid.  But  it  must  not  be 
supposed  from  this  that  mere  inadequacy  of  price  is  a 
ground  for  impeaching  a  contract  (4  Dall.,  226). 
Sixth,  In  general,  it  may  be  said  that  in  any  case  where 
there  is  a  mistake  on  the  part  of  one  of  the  parties  as 
to  the  nature  of  the  promise,  and  the  other  party  knows 
of  the  mistake,  an  agreement  founded  upon  such 
promise  may  not  be  enforced  (26  Pa.,  63).  But  igno- 
rance or  mistake  of  law  will  not  render  an  agreement 
void,  unless  there  be  some  fraud  or  a  relation  of  confi- 
dence between  the  parties  (7  W.  &  S.,  253). 

Misrepresentation. 

Misrepresentation  is  an  innocent  misstatement  or 
non-disclosure  of  material  facts.  Misrepresentations 
are  made  usually  by  words,  but  they  also  may  be  made 
by  acts  (56  Pa.j  435),  as  silence  under  certain  circum- 
stances.     Misrepresentation    has    no    effect    on    the 
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validity  of  a  contract  except  in  the  case  of  those  con- 
tracts which  involve  the  highest  faith  and  confidence 
on  the  part  of  the  contracting  parties — e.  g.,  where  one 
party  must  rely  on  the  other  for  his  knowledge  of  the 
facts.  These  are  (a)  contracts  of  insurance,  (b)  con- 
tracts for  the  sale  of  land,  (c)  contracts  to  purchase 
shares  in  companies,  (d)  and  contracts  between  parties 
occupying  confidential  relations. 

Insurance. — Contracts  of  marine,  fire  and  life 
insurance  are  vitiated  by  a  misrepresentation  or  non- 
disclosure of  material  facts.  But  where  specific  ques- 
tions are  asked  and  answered,  an  innocent  failure  to 
disclose  facts  about  which. no  inquiry  is  made  will  not 
invalidate  the  contract. 

Sale  of  Land. — While  the  owner  or  buyer  of  land 
must  not  disclose  all  facts  within  his  knowledge — as 
that  there  is  a  valuable  mine  under  the  land  (24  Pa., 
347),  yet  any  misdescription  of  the  land,  or  of  the  title, 
or  of  the  terms  to  which  it  is  subject  will  render  the 
contract  void,  even  though  made  without  any  fraudu- 
lent intention  (2  Pa.,  122). 

Promoters  of  Corporations. — Promoters  of  cor- 
porations are  bound  to  state  everything  with  accuracy 
atid  care  to  those  whom  they  invite  to  take  shares  in 
their  proposed  undertakings.  A  failure  to  do  so  will 
vitiate  a  contract  with  one  whom  their  misrepresenta- 
tions have  induced  to  invest  in  the  enterprise  (122 
N.  Y.,  349;  see  also  158  Pa.,  71). 

Confidential  Relations. — When  the  parties 
occupy  a  confidential  relation  towards  each  other,  the 
highest  and  best  faith  is  exacted  of  the  contracting 
parties.  Such  relation  exists  between  an  attorney  and 
his  client,  a  principal  and  his  agent,  a  guardian  and  his 
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ward,  a  trustee  and  the  beneficiary,  a  parent  and  child. 
Any  misrepresentation  or  non-disclosure  of  material 
facts  will  vitiate  a  contract  between  any  of  these 
parties. 

Misrepresentation  in  Equity. — As  a  general 
rule,  any  misrepresentation  amounting  to  fraud  will  be 
redressed  by  a  court  of  equity  if  some  damage,  how- 
ever small,  be  done  to  one  of  the  contracting  parties 
(25  Pa.,  413).  The  courts  of  law  and  of  equity 
have  been  consolidated  in  Pennsylvania.  Hence, 
any  fact  or  circumstance  which  could  be  brought  out 
in  an  equity  court  and  upon  which  equity  would  grant 
relief  may  be  introduced  in  and  considered  by  a  court 
of  law  (II  S.  &R.,  238). 

Fraud. 

Fraud  is  a  false  representation  of  a  material  fact, 
made  with  a  knowledge  of  its  falsity  or  in  reckless 
disregard  of  the  truth,  with  the  intention  that  it  shall 
be  acted  upon  by  the  other  party  and  which  is  acted 
upon  by  him  to  his  injury  (Clark  on  Contracts,  page 
324,  35  Pa.,  239,  146  Pa.,  163,  and  173  Pa.,  322  and 
555).  Fraud  is  distinguished  from  misrepresentation 
in  that  the  latter  is  an  innocent  misstatement  or  non- 
disclosure of  facts,  while  the  former  consists  in  repre- 
sentations which  are  known  to  be  false  or  in  a  non- 
disclosure of  facts  which  amounts  to  a  false  representa- 
tion. 

Essentials  of  Fraud. 

There  are  eight  essentials  of  fraud.  First,  There 
must  be  a  false  representation.  Second,  The  repre- 
sentation must  be  of  a  material   fact.     Third,  The 
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material  fact  must  be  a  past  or  existing  one.  Fourth, 
The  representation  must  be  of  such  a  character  or  made 
under  such  circumstances  that  the  other  party  has  a 
right  to  rely  upon  it.  Fifth,  The  representation  must 
be  made  with  a  knowledge  of  its  falsity.  Sixth,  The 
representation  must  be  intended  to  reach  and  be  acted 
upon  by  the  other  party.  Seventh,  The  representation 
must  have  deceived  and  induced  the  other  party  to  act. 
Eighth,  It  must  have  been  acted  upon  by  the  other 
party  to  his  prejudice. 

False  Representation. — In  order  to  constitute 
fraud  the  representation  must  be  false.  But  the  sub- 
ject matter  of  the  representation  is  not  material — i.  e., 
it  may  relate  to  personal  or  real  property,  to  solvency 
of  self  or  that  of  another,  or  to  anything  concerning 
which  a  false  statement  can  be  made.  It  is  fraud  if 
one  falsely  represents  another's  solvency  and  credit, 
and  another  upon  such  representation  extends  credit 
and  is  damaged  thereby  (6  Pa.,  310).  The  person 
making  such  misrepresentation  will  be  liable.  It  is 
also  fraud  if  one  party  to  a  contract  makes  a  false 
representation  as  to  his  own  financial  condition  and 
thus  induces  another  to  enter  into  a  contract  to  his 
injury  (3  Super.  Ct.,  293).  But  it  is  not  fraudMf 
one  with  knowledge  of  his  insolvency  and  with  the 
intention  not  to  pay,  purchases  goods  of  another  with- 
out any  representation  as  to  solvency.  To  avoid  such 
a  sale  there  must  be  artifice  intended  and  fitted 
to  deceive  (21  Pa.,  370).  In  general,  any  act 
or  artifice  intended  to  deceive,  or  any  suppres- 
sion or  concealment  of  material  facts  constitutes 
fraud  equally  with  positive  misrepresentations.  But 
the  concealment  or  non-disclosure  of  material  facts 
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must  be  such  as  to  amount  to  a  representation  that  the 
facts  do  not  exist  (2  Pa.,  376,  90  Pa.,  250,  and  5 
Clark,  250),  as  where  a  seller  does  not  disclose 
a  latent  defect  known  to  him.  There  must  be  fraudu- 
lently produced  a  false  impression  upon  the  mind  of 
the  other  party. 

Material  Fact. — The  representation  must  not 
only  be  false,  but  it  must  be  also  based  upon  a  material 
fact  (30  Pa.,  401,  and  71  Pa.,  95).  The  test  of 
materiality  is  this---that  the  contract  would  not  have 
been  entered  into  if  the  fact  had  been  known  to  be 
false  (*is6  Mass.,  318). 

Past  or  Existing  Fact. — The  representation  must 
be  of  a  past  or  existing  fact,  or  there  is  no  fraud. 
Representations  as  to  matters  merely  collateral  and  not 
forming  part  of  the  consideration,  such  as  mere  expres- 
sions of  opinion  (30  Pa.,  89),  or  mere  statements  of 
intention  (26  Pa.,  69),  or  assertions  as  to  future  acts, 
facts,  or  conduct  (152  Pa.,  560),  can  not  be  regarded 
as  fraudulent  representations,  however  false  or 
unfounded  they  may  be  in  fact. 

Right  to  Rely  on  Representation. — A  buyer 
should  not  rely  alone  on  the  statements  of  the  seller, 
for  the  seller  has  a  right  to  use  commendatory  expres- 
sions and  exaggerated  statements  as  to  the  value  of 
the  goods  which  he  is  selling.  It  is  the  duty  of  the 
buyer  to  be  vigilant  and  guarded  in  all  cases  free  from 
actual  fraud.  Fraud  is  only  present  when  the  parties 
have  not  equal  facilities  for  ascertaining  the  truth  and 
the  seller  makes  false  and  fraudulent  representations 
of  material  facts.    In  such  cases  the  buyer  has  a  right 


*  The  accuracy  of  this  test  leads  to  the  citing  of  the  Massachu- 
setts case  in  which  it  is  stated. 


304  PRINCIPLES    OF   PENNSYLVANIA    LAW 

to  rely  on  the  representations  of  the  seller,  and  to 
rescind  the  contract  if  injured  by  it  (126  Pa.,  42,  and 
156  Pa.,  156). 

Knowledge  of  Falsity. — It  is  essential  to  fraud 
that  the  representation  be  made  with  a  knowledge  of 
its  falsity  or  in  reckless  disregard  as  to  whether  it  is 
true  or  false.  But  it  must  also  be  shown  in  the  case 
of  reckless  statements  that  the  representations  v/ere 
not  made  in  good  faith  (loo  Pa.,  248).  However,  if 
one  should  permit  another  to  contract  with  him  on  the 
faith  of  his  statements  as  to  the  occult  or  hidden  quali- 
ties of  land  (71  Pa.,  98),  or  as  to  the  value  of  the  sub- 
ject matter  of  the  contract,  he  is  bound  not  merely  to 
believe  but  to  know  that  his  statements  are  true  (90 
Pa.,  362).  Thus,  if  A's  statements  to  B  as  to  the  value 
of  the  property  were  false  in  fact,  and  if  B  contracted 
with  A  on  the  faith  of  these  statements,  the  belief  of 
A  that  the  statements  made  were  true  would  be  of  no 
consequence.    He  would  be  guilty  of  fraud. 

Intention  to  Deceive. — ^To  constitute  fraud,  the 
representation  must  be  made  with  the  intention  that  it 
should  be  acted  upon  by  the  injured  party  (85  Pa.,  238- 
490).  The  reckless  statement  of  what  one  does  not 
know  to  be  true  will  also  amount  to  a  fraud,  if  it  was 
made  for  the  purpose  of  influencing  the  actions  of  others 
and  actually  did  influence  them  (2  Pa.,  105).  But 
the  representation  must  not  be  made  directly  to  the 
injured  party.  It  is  sufficient  if  it  was  made  to  a  third 
party  with  the  intention  of  finally  reaching  the  party 
injured. 

Representation  Must  Deceive. — There  is  no 
fraud  unless  the  false  representation  actually  deceived 
and  was  acted  upon  by  the  other  party  to  his  prejudice. 
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If  the  party  should  disbelieve  the  representation, 
make  inquiries  for  himself,  and  then  subsequently  enter 
into  the  contract,  there  is  no  fraud  (156  Pa.,  156). 

Injury  Must  Result. — The  false  representations 
must  result  in  injury  or  prejudice  to  the  party  who  is 
deceived  and  acts  upon  them  or  there  is  no  fraud.  If 
the  party  receives  an  equivalent  for  what  he  gives  the 
contract  will  not  be  impeached. 

Effect  of  Fraud. — The  burden  of  proving  fraud 
in  a  contract  lies  upon  him  who  avers  it  (57  Pa.,  321). 
The  evidence  in  support  of  it  must  be  clear,  precise,  and 
indubitable  (92  Pa.,  165),  but  it  need  not  be  absolutely 
certain  and  explicit.  It  is  sufficient  if  it  is  convincing 
beyond  a  reasonable  doubt  {']2.  Pa.,  257).  Unlike  mis- 
take, which  renders  the  contract  void,  fraud  renders 
an  executory  contract  voidable  at  the  option  of  the 
injured  party,  who  has  several  remedies  on  proof  of  the 
fraud.  First,  He  may  affirm  the  contract,  enforce  it 
and  sue  for  damages  for  the  deceit  (2  Pa.,  122  and  106 
Pa.,  57;  but  see  S.  &  R.,  483).  A  contract  will  be 
considered  affirmed  when  a  person,  after  discovery  of 
the  fraud  (95  Pa.,  25),  knowingly  accepts  and  retains 
any  benefit  under  it  (155  Pa.,  349).  Second,  He  may 
rescind  the  contract  (158  Pa.,  453,  6  Super.  Ct.,  42 
and  see  157  Pa.,  349)  and  (a)  sue  for  damages  for  the 
deceit,  or  (b)  sue  to  recover  that  with  which  he  has 
parted  (see  157  Pa.,  349),  or  (c)  resist  an  action  at 
law  on  the  contract  (10  S.  &  R.,  290),  or  (d)  resist  a 
suit  in  equity  for  specific  performance,  or  (e)  sue  in 
equity  to  have  the  contract  avoided  judicially.  The 
•courts  will  not  interfere  as  between  the  original  parties 
where  a  fraudulent  contract  has  been  fully  executed 

(51  Pa.,  373). 
20 
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DURESS. 

Definition  of  Duress. 

Duress  is  such  actual  or  threatened  violence  or 
imprisonment  which  induces  one  to  enter  into  an  agree- 
ment against  his  will. 

Essentials  of  Duress. 

There  are  three  essentials  of  duress.  First,  The 
subject  of  the  duress,  i.  e.,  the  person  who  suffers  the 
imprisonment  or  against  whom  the  threat  is  made,, 
must  be  the  contracting  party  or  his  or  her  wife,  hus- 
band, parent,  child  or- other  very  near  relative  ( i6o  Pa., 
24).  Second,  The  duress  must  have  been  inflicted  or 
threatened  by  the  other  party  to  the  contract,  or  by  one 
acting  with  his  knowledge  or  on  his  behalf  ( 145  Mass.,. 
153,  and  160  Pa.,  24).  Third,  The  duress,  of  course, 
must  have  induced  the  party  to  enter  into  the  contract. 

Kinds  of  Duress. 

There  are  three  different  kinds  of  duress — (a) 
Duress  of  imprisonment — where  actual  imprisonment 
is  suffered,  (b)  Duress  per  minas — where  imprison- 
ment or  violence  is  threatened,  (c)  Duress  of  goods — 
where  goods  in  another's  possession  are  threatened  to 
be  destroyed. 

Duress  of  Imprisonment. — Imprisonment  is  any 
restraint  of  a  person's  liberty  contrary  to  his  will, 
whether  it  be  in  prison  or  elsewhere.  It  may  result  ( i ) 
from  an  arrest  without  just  cause,  as  when  a  warrant 
is  maliciously  issued,  or  (2)  from  a  wrongful  or  unlaw- 
ful arrest,  as  when  a  legal  arrest  for  crime  is  procured 
for  the  purpose  of  coercing  payment  of  a  private 
demand;  or  (3)  from  an  abuse  of  a  lawful  arrest,  as 
•where  it  is  made  unjustly  oppressive  (14  Phila.,  183; 
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see  also  59  Pa.,  444).  But  the  mere  fact  that  a  person 
is  imprisoned  or  under  arrest  for  a  charge  properly 
preferred  does  not  constitute  duress  (130  Pa.,  369). 
It  is  only  duress  when  the  arrest  and  imprisonment, 
although  for  just  cause,  were  had  for  the  express  pur- 
pose of  extorting  money  (168  Pa.,  484). 

Duress  per  Minas. — Duress  per  minas  is  where  a 
person  is  forced  to  enter  into  a  contract  from  fear  of 
personal  injury  or  of  imprisonment.  What  constitutes 
duress  per  minas  is  to  be  decided  by  the  circumstances 
of  each  case.  In  determining  this  question  the  age, 
sex,  and  condition  of  life  of  the  party  are  to  be  con- 
sidered. If  the  threats  employed  were  such  as  were 
calculated  to  deprive  one  of  his  freedom  of  will,  the 
agreement  is  void — even  though  the  threats  were  not 
of  such  a  nature  as  would  produce  a  like  effect  on  a 
firm  and  courageous  man  (12  W.  N.  C,  56).  But  the 
threat  must  be  imminent  and  the  person  threatened 
must  be  without  immediate  means  of  preventing  the 
injury  (68  Pa.,  486).  Thus,  unless  there  be  adequate 
cause  for  fear  of  immediate  arrest  and  imprisonment, 
a  threat  to  bring  a  criminal  action  (158  Pa.,  452),  or 
civil  suit  (24  Pa.,  347),  will  not  amount  to  duress. 
Moreover,  if  the  threat  refer  to  imprisonment,  it  must 
be  of  an  unlawful  imprisonment  or  there  is  no  duress. 
Thus,  if  A  has  been  wronged  by  the  embezzlement  of 
B,  it  is  not  duress  to  threaten  him  with  imprisonment 
and  thus  coerce  him  into  making  restitution  of  the 
property  embezzled  (168  Pa.,  484). 

Duress  of  Goods. — Duress  of  goods  under  certain 
circumstances  may  also  render  a  contract  voidable. 
Where  one  has  the  goods  of  another  in  his  possession 
or  power,  so  that  he  can  exert  his  control  over  them  to 
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the  prejudice  of  another,  a  threat  to  use  this  control 
may  enable  the  other  to  avoid  an  agreement  entered 
into  because  of  the  threat.  But  mere  threats  of  injury 
to  property,  without  power  over  it  to  enable  the  party 
to  execute  the  threats,  do  not  amount  to  duress,  and 
will  not  invalidate  an  agreement  (68  Pa.,  486). 

Effect  of  Duress. — ^The  effect  of  duress  is  to 
render  the  contract  voidable  at  the  option  of  the  injured 
party.  He  may  either  affirm  or  ratify  it,  and  in  doing 
either  has  remedies  similar  to  those  in  the  case  of  fraud. 
If  he  neglects  to  rescind  within  a  reasonable  time  the 
contract  becomes  binding  (3  Kulp,  358). 

UNDUE  INFLUENCE. 

Definition    and   General    Nature  of   Undue   Influ- 
ence. 

Undue  influence  is  where  one  of  the  parties  is 
morally  incapable  of  resisting  the  will  of  another,  so 
that  the  consent  given  is  not  the  real  expression  of 
intention  (2  Binn.,  129,  and  145  Pa.,  628,  and  171  Pa., 
532).  It  is  often  difficult  to  determine  what  influence 
is  undue.  Influence  obtained  by  moderate  persuasion 
and  arguments  addressed  to  the  understanding  or  by 
mere  appeals  to  the  affections  can  not  properly  be 
termed  undue  influence.  But  influence  obtained  by 
flattery,  importunity,  superiority  of  will,  mind,  or  char- 
acter, or  by  what  art  soever  that  human  thought, 
ingenuity,  or  cunning  may  employ  which  would  give 
dominion  over  the  will  of  a  person  and  constrain  him 
to  do  against  his  will  what  he  is  unable  to  refuse,  is 
such  influence  which  the  law  condemns  as  undue 
(*58Mich.,  96). 

*  This  Michigan  case  is  cited  because  of  the  excellent  definition  of 
undue  influence  which  it  contains. 
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Under    What     Circumstances     Undue     Influence 
Arises. 

There  are  three  circumstances  from  which  the  pre- 
sumption of  undue  influence  may  arise.  First,  Undue 
influence  may  be  presumed  where  one  takes  an  unfair 
advantage  of  the  confidence  of  another  who  occupies 
such  a  position  in  relation  to  the  other  as  to  render  him 
pecuHarly  subject  to  influence,  as  in  the  case  of  parent 
and  child  or  in  any  relation  where  the  parties  stand  in 
the  nature  of  the  parental  relation  (2  Pa.,  105).  Thus, 
an  orphan  who  had  been  living  with  her  uncle  for  seven 
years  became  security  for  him.  The  court  held  that  the 
presumption  of  undue  influence  might  arise.  Second, 
The  presumption  may  arise  where  one  takes  unfair 
advantage  of  another's  weakness  of  mind.  Thus,  when 
a  man  of  intemperate  habits  and  enfeebled  mind  con- 
veys an  estate  to  his  parents  and  sister,  but  makes  no 
provision  for  his  wife  and  an  inadequate  provision 
for  an  only  son,  the  presumption  of  undue  influence 
will  be  raised  (107  Pa.,  612).  Third,  There  is  a  pre- 
sumption of  undue  influence  when  one  takes  an  unfair 
advantage  of  another's  necessities  and  distress,  as  when 
usurious  charges  are  made  for  loans  of  money. 

In  all  of  these  cases  it  is  incumbent  upon  the  party 
benefited  or  in  whom  the  confidence  is  reposed  to  show 
affirmatively  that  no  deception  was  used  and  that  all 
was  fair,  open,  voluntary,  and  well  understood 
(2  Binn.,  129). 

Effect  of  Undue  Influence. — The  effect  of 
undue  influence  is  the  same  as  that  of  fraud  with  one 
exception.  That  in  undue  influence  a  subsequent 
affirmation  of  the  agreement  does  not  bind  the  injured 
party,  unless  it  is  also  shown  that  at  the  time  of  the 
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afiSrmation  the  injured  party  was  free  from  the  domi- 
nant influence  under  which  he  originally  acted. 


III.— KINDS   OF    CONTRACTS. 

There  are  three  general  classes  of  contracts.  First, 
Contracts  of  record,  i.  e.,  those  which  must  be 
recorded — as  judgments  and  deeds.  Second,  Special- 
ties, i.  e.,  contracts  under  seal — ^as  deeds  and  bonds. 
Third,  Simple  contracts,  i.  e.,  all  those  contracts  that 
are  neither  of  record  nor  under  seal. 

Simple  Contracts. 

The  principal  kinds  of  simple  contracts  are  (a) 
Unilateral  or  Bilateral,  (b)  Principal  or  Accessory,  (c) 
Express  or  Implied,  (d)  Executed  or  Executory,  (e) 
Joint  or  Several,  (f)  Entire  and  Severable,  (g)  Verbal 
or  Written. 

Unilateral  and  Bilateral. — A  unilateral  con- 
tract is  one  in  which  but  one  of  the  parties  to  the  agree- 
ment makes  an  express  promise,  as  in  the  case  of  a 
loan  of  money  or  a  promissory  note. 

A  bilateral  contract  is  where  both  parties  to  the 
agreement  mutually  promise  to  fulfill  reciprocal  obli- 
gations, as  where  A  promises  to  sell  to  B  a  certain 
thing  and  B  promises  to  pay  a  fixed  price  for  it. 

Principal  and  Accessory. — ^A  principal  contract 
is  where  both  of  the  parties  enter  into  the  agreement 
on  their  own  accounts  and  not  for  another  or  others. 
Thus,  A  buys  of  B  a  horse  for  his  own  use  and  promises 
to  pay  one  hundred  dollars  for  it. 

An  accessory  contract  is  one  made  for  the  purpose  of 
securing  the  performance  of  a  prior  agreement.    Thus, 
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if  A  should  give  a  promissory  note  for  the  purchase 
money  of  the  horse  and  C  should  become  his  surety, 
the  contract  of  surety  would  be  accessory.  The 
Act  of  April  26,  1855  (P.  L.,  308),  provides  that 
•except  on  contracts  for  less  than  thirty  dollars,  no  per- 
son shall  be  liable  for  the  debt  of  another,  unless  the 
accessory  agreement  of  guaranty  be  in  writing  and 
signed  by  the  party  charged  therewith. 

Express  and  Implied. — An  express  contract  is  one 
in  which  the  terms  of  the  agreement  are  openly  and 
fully  uttered  and  avowed  at  the  time  of  making  the 
<:ontract,  as  to  pay  a  certain  price  for  certain  specified 
goods. 

An  implied  contract  is  where  the  law  infers  from 
the  conduct  of  the  parties  their  intention  to  contract — 
as  when  A  employs  B  to  perform  any  work  the  law 
will  imply  B's  promise  to  pay  for  such  work  (page  4). 
There  is  an  implied  agreement  in  all  contracts  to  com- 
pensate the  injured  party  for  any  damage  that  may 
accrue  from  non-performance  of  a  contractual  obliga- 
tion. 

Executed  and  Executory. — An  executed  con- 
tract is  where  the  transaction  is  performed  at  the 
moment  the  agreement  is  made,  as  where  an  article  is 
■sold,  delivered  and  paid  for  on  the  spot.  An  executory 
contract  is  an  agreement  to  perform  some  act  in  the 
iuture,  as  to  build  a  house  within  six  months. 

A  contract  executed  conveys  a  chose  in  possession, 
"while  a  contract  executory  conveys  a  chose  in  action 
(2  Black.  Comm.,  443).  If  A  should  promise  to  do  a 
certain  thing  in  the  future  and  B  should  promise  to  pay 
Tiim  for  it,  A  must  perform  his  obligation  before  he 
■can  demand  payment  of  B. 
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Joint  and  Several. — ^A  joint  contract  is  where 
several  parties  jointly  make  a  promise  or  when  a 
promise  is  made  to  several  parties  jointly,  as  when  A 
and  B  order  goods  on  their  joint  account  (3  Brewster, 
176).  On  a  joint  contract,  each  party  is  liable  for  the 
whole  debt  or  entitled  to  all  the  benefits,  but  all  the 
parties  to  the  contract  must  sue  or  be  sued  together 
(26  Pa.,  458  and  35  Pa.,  331 ).  There  can  be  no  recov- 
ery by  or  against  any  of  the  parties  to  a  joint  suit  with- 
out showing  a  joint  right  ( 10  S.  &  R.,  211 ) ,  or  liability 
of  all  (29  Pa.,  181).  In  case  of  the  death  of  one  of 
several  joint  promisors  the  liability  devolves  upon  the 
survivors,  and  thus  ultimately  the  personal  representa- 
tive of  the  last  survivor  is  liable,  but  only  after  the 
death  of  such  survivor  (79  Pa.,  421). 

But  if  the  death  of  one  of  the  joint  promisors  should 
occur  pending  a  suit  in  which  both  have  been  served, 
then  the  plaintiff  may  recover  either  (i)  against  the 
survivor  and  the  representatives  of  the  decedent  {jf 
Pa.,  114;  see  also  Act  March  22,  1861,  P.  L.,  186),  or 
(2)  he  may  proceed  against  the  survivor  alone  (9^ 
Phila.,  24).  A  release  of  one  joint  promisor  by  opera- 
tion of  law — as  by  discharge  in  bankruptcy — does  not 
affect  the  liability  of  the  others,  but  a  payment  made 
by  one  of  several  joint  creditors  inures  to  the  benefit  of 
all  as  a  credit  on  the  debt  (147  Pa.,  267).  But  the 
one  making  the  payment  can  enforce  proportionate  con- 
tribution from  the  others  (12  Mass.,  98).  The  prin- 
ciples just  given  apply  with  equal  force  to  the  case  of 
joint  creditors  and  promisees. 

A  several  contract  is  where  several  persons  promise 
separately,  each  for  himself,  that  he  will  do  the  whole 
thing  promised,  or  where  there  is  a  promise  made  to 
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several  persons  separately.  Since  the  liability  and  the 
right  are  separate  and  distinct,  the  parties  must  sue  and 
be  sued  separately  (49  Pa.,  277).  A  severable  con- 
tract differs  from  a  joint  one  in  the  further  particular 
that  there  is  no  survivorship  of  liability  or  benefit. 

A  joint  and  several  contract  is  one  in  which  several 
parties  obligate  themselves  jointly  as  one  party  and 
also  severally  as  separate  parties  respecting  the  same 
subject  matter.  It  consists  of  one  joint  contract  and 
as  many  distinct  separate  contracts  as  there  are  makers 
(3  W.  &  S.,  519).  Hence,  all  the  promisors  may 
be  sued  jointly  or  each  separately.  It  is  a  general  rule 
that  any  words  of  severance  will  make  a  joint  contract 
joint  and  several — as  "We  bind  ourselves  and  each  of 
our  heirs"  (10  S.  &  R.,  33),  or  "Ourselves,  our  heirs 
and  every  one  of  them"  (12  S.  &  R.,  154,  but  see  i 
Rawle,  255).  So,  also,  any  agreement  providing  for 
the  performance  of  some  act  by  one  person  only,  but 
signed  by  more  than  one  is  a  joint  and  several  contract 
(7  Watts,  193).  The  release  of  one  joint  and  several 
obligor  does  not  release  all  (8  Watts,  448). 

Entire  and  Severable. — An  entire  contract  is  one 
the  consideration  of  which  is  entire  on  both  sides,  as 
where  the  agreement  is  to  pay  a  gross  sum  for  a  certain 
and  definite  consideration  (5  S.  &  R.,  loi).  A 
severable  contract  is  where  the  part  to  be  performed  by 
one  party  consists  of  several  and  distinct  items,  and  the 
consideration  to  be  paid  by  the  other  party  is  appor- 
tioned to  each  item  of  performance  (3  W.  &  S.  109). 
Thus,  contracts  to  pay  a  person  the  worth  of  his 
services  as  long  as  he  will  do  certain  work,  or  to  give 
a  certain  price  for  every  bushel  of  corn  that  corre- 
sponds to  a  sample  would  be  severable. 
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Whether  a  contract  is  entire  or  severable  is  a  ques- 
tion of  the  intention  of  the  parties,  and  this  intention 
is  to  be  gathered  from  the  contract  and  the  circum- 
stances under  which  it  was  made  (2  P.  &  W.,  154). 

Verbal  and  Written. — A  verbal  contract  is  one 
made  by  words  merely  spoken  by  the  parties  and  not 
reduced'  to  writing.  It  is  as  binding  on  the  parties  as 
a  written  one,  but  from  its  very  nature  is  more  difficult 
of  proof. 

A  written  contract  is  where  all  the  stipulations  are 
reduced  to  writing  and  usually  signed  by  the  contract- 
ing parties.  A  written  contract  is  always  an  express 
contract  and  the  law  will  not  imply  any  agreement 
which  is  not  found  in  it.  The  written  instrument  itself 
is  the  evidence  of  the  contract  and  furnishes  proof 
of  it.  Hence,  as  a  matter  of  business  prudence,  a 
verbal  contract  should  be  reduced  to  writing  and  pro- 
perly signed  at  the  earliest  possible  moment. 

In  order  to  prevent  fraud  and  perjury,  a  statute 
has  been  enacted  which  requires  that  certain  contracts 
must  be  written  or  tjiey  will  be  void. 

Contracts  that  Must  be  Written. — There  are 
four  classes  of  contracts  that  must  be  in  writing. 
These  are  (a)  contracts  for  the  conveyance  of  real 
estate,  (b)  leases  of  land  for  a  term  of  more  than  three 
years,  (c)  contracts. based  upon  a  declaration  of  a  trust 
and  (d)  contracts  based  upon  a  promise  to  pay  the  debt 
of  a  third  person. 

Conveyance  of  Real  Estate. — No  estate  or  interest 
in  land  can  be  assigned,  granted  or  surrendered  unless 
it  be  by  deed,  or  note  in  writing  (Act  March  21,  1772, 
I  Sm.,  389.  See  69  Pa.,  474,  3  Binn.,  302).  What  is 
such  an  interest  in  land  as  to  require  a  contract  in  writ- 
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ing  is  to  be  determined  by  the  circumstances  of  each 
case.  Thus,  crops  resulting  from  cultivation,  as  corn, 
-wheat  and  the  like,  are  not  such  interest  in  the  land, 
but  those  products  are  a  part  of  the  land  which  are  the 
result  of  natural  growth,  as  timber  trees  (6i  Pa.,  294). 

Lease  of  Land. — All  leases  of  an  interest  legal  or 
equitable  (4  Rawle,  434  and  63  Pa.,  335),  in  land 
for  a  term  exceeding  three  years  must  be  in  writing 
(Act  March  21,  1772,  i  Sm.,  389).  But  this  writing 
must  not  be  formal ;  any  note  in  writing  showing  that 
there  is  a  contract  is  sufficient,  if  signed  by  the  parties 
(5  Watts,  528).  Nor  need  the  writing  be  under  seal 
(5  Watts,  528).  Nor  must  an  agreement  of  sale  or 
a  parol  lease  of  lands  for  three  years  or  more  be  in 
writing  if  the  agreement  has  been  executed  in  part 
(6  Watts,  464).  But  there  are  two  essentials  to  this 
part  execution:  (i)  There  must  be  delivery  of  pos- 
session under  the  contract  (3  S.  &  R.,  546).  (2) 
There  must  be  part  payment  of  the  purchase  money, 
or  valuable  improvements,  or  something  equivalent  to 
part  payment  (67  Pa.,  230). 

Declaration  of  a  Trust. — All  declarations  or  crea- 
tions of  trusts  or  confidences  of  any  lands  and  all 
grants  and  assignments  thereof  must  be  in  writing. 
But  resulting  and  constructive  trusts  are  excepted  from 
the  operation  of  the  act  (Act  of  April  22,  1856,  P. 
L.,  533,  32  Pa.,  371  and  61  Pa.,  52).  The  instrument 
in  writing  must  not  only  create  the  trust,  but  it  must 
also  set  forth  all  essential  details  of  it  (107  Pa.,  446). 
This  act  does  not  prevent  the  enforcement  of  a  parol 
trust  in  respect  to  personal  estate  (69  Pa.,  380). 

Promise  to  Pay  Debt  of  a  Third  Person. — Except 
on  contracts  for  less  than  twenty  dollars,  no  person 
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is  liable  for  debt  or  default  of  another  unless  on  agree- 
ment in  writing  (Act  April  26,  1855,  P.  L.,  308.  See 
44  Pa.,  107  and  112  Pa.,  390).  It  is  often  a  difficult 
matter  to  determine  when  the  promisor  is  to  discharge 
the  obligation  of  a  third  person  and  when  the  obliga- 
tion of  the  promisor  himself.  There  are  two  tests. 
First,  Who  is  the  person  liable  in  case  there  would  be 
no  default?  If  the  person  making  the  promise  receives 
no  benefit  from  the  contract  which  is  conditioned  upon 
the  default  of  the  third  party,  the  promisor  is  not  prim- 
arily liable  and  the  contract  must  be  in  writing  or  it  will 
be  void.  Thus,  A  promises  B,  a  merchant,  that  he  will 
pay  for  goods  bought  by  C  if  the  latter  should  not  pay. 
If  this  contract  is  not  reduced  to  writing  A  is  not  liable. 
Second,  To  whom  did  the  creditor  originally  look  for 
the  performance  of  the  contract  ?  So  long  as  a  promisor 
is  not  looked  to  by  the  creditor  as  the  original  debtor 
the  contract  must  be  in  writing — no  matter  whether 
the  debt  be  a  present  or  a  future  one.  Thus,  A  and 
B  enter  a  store  and  B  orders  the  merchant  to  let  A 
have  certain  goods  and  promises  to  pay  for  them.  The 
debt  is  not  A's.  B  creates  the  debt  and  to  him  the  mer- 
chant looks  for  his  money.  Such  a  contract  need 
not  be  in  writing.  But  if  B  had  guaranteed  the  mer- 
chant that  A  would  pay  for  them,  as  when  he  directs 
the  merchant  to  charge  them  to  A  and  says  that  he 
will  see  that  the  merchant  is  paid,  then  the  promise 
must  be  in  writing,  or  the  merchant  can  not  hold  B 
to  his  promise. 

The  promise  to  pay  the  debt  of  a  third  person  must 
not  only  be  clear,  certain,  in  writing,  and  to  be  paid  out 
of  the  funds  of  the  promisor,  it  must  also  be  founded 
on  a  sufficient  consideration  (17  Pa.,  469).     But  the 
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consideration  need  not  be  expressed  in  writing;  it  may 
be  proved  by  parol  (45  Pa.,  345). 

The  promise  need  not  be  reduced  to  writing  (i) 
where  the  debt  is  to  be  paid  by  money  placed  in  the 
hands  of  the  promisor  for  that  purpose  (45  Pa.,  30, 
and  see  page  268),  or  (2)  where  in  the  payment  of 
one's  ovyn  debt  that  of  a  third  person  is  incidentally 
guaranteed  (44  Pa.,  107),  or  (3)  where  there  is  a 
simple  shifting  of  debts.  Thus,  A  owes  B  one  hundred 
dollars,  and  B  owes  C  a  similar  amount.  All  the  par- 
ties are  willing  to  have  the  debts  shifted,  C  becomes  the 
creditor  of  A,  and  B  is  thus  discharged  of  his  indebted- 
ness. This  is  a  valid  transaction  and  need  not  be  in 
writing.  A's  promise  to  pa/  C  discharges  B.  The 
consideration  of  B's  discharge  of  A  is  the  extinguish- 
ment of  his  debt  to  C.  A  new  debt  has  been  created 
and  the  old  ones  paid  thereby ;  this  is  called  "novation" 
(2  Grant,  426,  98  Pa.,  13;  51  Pa.,  351;  130  Pa., 
611). 


IV. —OPERATION    OF    A    CONTRACT. 

As  a  general  rule,  a  contract  can  not  impose  an 
obligation  or  confer  a  right  to  any  person  not  a  party 
to  it.  But  there  are  several  well  recognized  excep- 
tions to  this  rule,  some  of  which  are  apparent  and  some 
real.  The  apparent  exceptions  are  in  the  cases  of 
agency  and  assignment.  The  real  exceptions  are  in 
the  conferring  of  certain  rights  to  third  parties  under 
certain  circumstances.  The  subject  of  agency  has  been 
considered  in  another  place  (see  subject  of  Agency). 
The  rules  relative  to  rights  conferred  on  third  persons 
and  assignment  will  now  be  outlined. 
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Rights  Conferred  on  Third  Persons. 

In  Pennsylvania  the  rule  relative  to  a  promise  made 
for  the  benefit  of  a  third  person  seems  to  be  that  when 
the  contract  is  for  the  benefit  of  the  contracting  party 
and  the  third  person  is  a  stranger  to  the  consideration, 
an  action  will  not  lie  by  such  third  person,  but  must 
be  brought  by  the  person  to  whom  the  promise  was 
made.  But  where  the  promisor  receives  money  or 
personal  property  to  be  converted  into  money  in  trust 
for  a  third  person,  an  action  will  lie  by  such  third 
person  (6  Watts,  182).  The  question  seems  to  be-, 
is  a  trust  established  for  the  payment  of  the  money 
or  the  performance  of  the  act.  Thus,  A  and  B  are 
partners  in  business.  K  withdraws  and  turns  over  the 
business  and  all  assets  to  A,  who  promises  to  assume 
all  the  liabilities.  On  such  promise  made  to  A,  C,  a 
creditor,  can  sue  in  his  own  name  to  recover  a  debt 
against  them.  But  if  no  money  or  assets  were  placed 
in  A's  hands  C  could  only  sue  through  and  in  the 
name  of  B  on  a  promise  of  A  made  to  B  to  pay  the  bills 
of  the  partnership.     (  See  page  268. ) 

Assignment  of  Contracts. 

In  strictness  contractual  obligations  or  rights  can 
not  be  assigned.  But  other  parties  may  take  the  place 
of  one  or  both  of  the  original  parties  to  the  contract 
and  thus  create  a  new  contract.  This  substitution  is 
called  assignment  of  the  contract,  and  may  be  either 
(a)  by  act  of  the  parties,  or  (b)  by  operation  of  law. 

By  Act  of  Parties. — A  person  can  not  assign 
his  liabilities  to  a  contract  (12  S.  &  R.,  16).  He  may 
have  work  done  by  another  which  does  not  involve 
personal  skill  or  qualifications  of  a  peculiar  character 
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and  which  he  has  contracted  to  do,  but  he  nevertheless 
remains  Hable  if  the  work  is  not  properly  done  (12  S. 
&  R.,  16;  see  also  135  N.  Y.,  209/ 

Under  three  conditions  a  contract  involving  any 
right  of  property  except  personal  services,  credit,  trust, 
and  confidence  may  be  assigned  ( 1 72  Pa.,  443 ) .  These 
conditions  are  (a)  a  consideration  must  be  given  by 
the  assignee,  (b)  notice  of  the  assignment  must  be 
given  the  person  liable  for  the  debt  or  the  performance 
of  the  act  (14  S.  &  R.,  137),  (c)  and  the  assignee 
takes  subject  to  all  the  defenses  that  would  have  pre- 
vailed against  the  assignor  (103  Pa.,  415).  But  prop- 
erty in  order  to  be  assigned  must  not  be  in  actual  exist- 
ence (124  Pa.,  455).  While  a  mere  possibility  is  not 
assignable  (163  Pa.,  438),  yet  contingent  interests 
either  in  law  or  in  equity  may  be  assigned  to  take  effect 
as  soon  as  they  vest  in  the  assignor  (91  Pa.,  96).  The 
test  of  assignability  of  property  is  whether  or  not  it 
would  survive  and  pass  to  the  personal  representative  of 
a  decedent  (18  Pa.,  249  and  9  S.  &  R.,  248). 

The  form  of  the  assignment  is  not  material,  unless 
it  be  desired  to  sue  in  the  name  of  the  assignee  at  the 
time  of  the  assignment.  In  which  case  the  Act  of  May 
28,  1 71 5,  provides  that  the  assignment  shall  be  made 
under  hand  and  seal  before  two  or  more  witnesses 
(81  Pa.,  254).  Otherwise  any  words  or  acts  showing  a 
clear  intention  to  assign  will  be  sufficient  (12  Pa., 
164).  But  a  creditor  can  not  assign  a  part  of  his  claim 
without  the  consent  of  the  debtor  (86  Pa.,  179). 

The  notice  of  the  assignment  need  not  be  given  in 
any  formal  manner  (6  Phila.,  8).  All  that  is  required 
is  knowledge  of  the  assignment,  no  matter  how  it  was 
acquired  (25  Pa.,  80). 
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By  Operation  o^  Law. — Under  certain  circum- 
stances rules  of  law  transfer  rights  and  liabilities 
arising  out  of  a  contract.  Thus,  (a)  the  owner  of 
lands  sells  a  parcel  of  it  on  condition  that  it  shall  be 
improved  in  a  certain  manner.  This  is  a  covenant 
running  with  the  land  and  is  binding  on  any  assignee 
(49  Pa.,  290).  (b)  So,  also,  by  operation  of  law  the 
contracts  of  a  deceased  person  pass  to  his  executor  or 
administrator  (Act  March  31,  1792,  3  Sm.,  66).  This 
act  applies  to  every  contract  made  for  a  valuable  con- 
sideration, Vi'hether  for  money  or  otherwise  (4  Watts, 
305).  If  the  contract  of  the  decedent  is  for  the  sale 
of  land,  either  written  or  parol  (Act  March  10,  1818, 
7  Sm.,  79),  it  must  be  proved  in  court  before  the 
administrator  or  executor  may  execute  a  deed  to  the 
purchaser  (4  Watts,  307).  It  should  be  added  that,  in 
general,  the  administrator  or  executor  may  make  any 
defense  to  a  contract  that  the  decedent  could  have 
made.  Thus,  either  the  executor  or  administrator  may 
plead  the  statute  of  limitations  (no  Pa.,  7c). 

(c)  Last,  the  contractual  rights  and  liabilities  of 
a  bankrupt  pass  to  his  assignee  in  bankruptcy. 

v.— INTERPRETATION  OF  CONTRACTS. 

There  are  four  principal  rules  in  construing  a  con- 
tract, the  primary  of  which  is  to  ascertain  the  intention 
of  the  parties  (165  Pa.,  98).  This  intention  is  to  be 
(a)  gathered  from  the  whole  agreement'  (12  S.  &  R., 
131).  (b)  by  giving  the  words  of  the  agreement  their 
plain  and  literal  meaning  (5  W.  N.  C,  537),  and  (c) 
hy  considering  the  situation  of  the  parties  and  the  sur- 
rounding circumstances  (i  W.  &  S.,  269). 
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Intention  of  the  Parties. 

So  far  as  the  intention  of  the  parties  is  legal  and 
mutual  the  contract  must  be  interpreted  to  discover 
such  intention  and  give  effect  to  it.  It  is  a  general 
tule  that  whenever  the  intention  of  the  parties  can 
he  ascertained  it  will  prevail  even  though  the  contract 
he  unreasonable  (29  Pa.,  352),  or  contradict  the  actual 
words  of  the  agreement  (41  Pa.,  142). 

Gathered  from  Whole  Agreement. — The  inten- 
tion of  the  parties  is  to  be  gathered  from  the  whole 
agreement.  Each  part  is  to  be  made  to  harmonize 
with  every  other  part,  and  where  there  are  several 
separate  contracts  to  the  same  transaction  they  will 
"be  considered  together  (4  Phila.,  118).  But  where 
clauses  of  a  contract  are  repugnant  to  each  other,  the 
prior  clause  must  be  received  and  the  subsequent  one 
rejected  (175  Pa.,  213).  So  also  where  written  and 
printed  portions  conflict,  the  printed  clause  must  yield 
to  the  written  (107  Pa.,  26). 

Meaning  of  Words. — In  general,  the  words  of  a 
•contract  should  be  given  their  plain,  literal  and  obvious 
meaning  (70  Pa.,  160),  that  meaning  which  the  mass 
of  mankind  would  take  (2  Whart.,  477).  But  when 
technical  words  are  used  they  are  to  be  interpreted 
according  to  the  sense  given  them  in  the  trade,  art, 
business,  or  profession  to  which  they  belong,  and 
parol  evidence  may  be  introduced  to  show  the  technical 
meaning  of  such  words  (58  Pa.,  70),  as  also  parol  evi- 
■dence  may  be  introduced  to  explain  by  usage  the  mean- 
ing of  local,  generic  or  indefinite  words  or  terms 
(25  Pa.,  210),  but  not  to  show  the  meaning  of  plain 
English  words  (4  W.  N.  C,  448).  In  construing  a 
contract  the  court  may  interpolate  words  not  contained 
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in  it  only  where  it  is  reformed  for  fraud,  accident,  or 
mistake  (72  Pa.,  166). 

Surrounding  Circumstances. — In  order  tO' 
ascertain  the  intention  of  the  parties  to  a  con- 
tract all  the  circumstances  leading  to  its  formation  may 
be  considered  (i  W.  &  S.,  269).  The  subject-matter 
(27  Pa.,  26),  the  object  intended  to  be  effected  (6- 
Whart.,  375),  the  consideration  paid  (30  Pa.,  210), 
the  position  of  the  parties  (3  Binn.,  329),  and  the  sur- 
rounding circumstances  when  the  contract  was  made 
(48  Pa.,  58)  may  all  be  inquired  into  and  become 
the  subject  of  parol  evidence  in  determining  the  inten- 
tion of  the  parties. 

Subsidiary  Rules. — In  addition  to  the  general 
rules  just  given,  there  are  certain  minor  rules  that  aid 
in  ascertaining  the  intentipn  of  the  parties.  First, 
Mistakes  in  writing  and  grammar  (7  Watts,  193),, 
or  punctuation  (33  Pa.,  186),  will  not  change  or 
control  a  meaning  which  is  plain.  Second,  Where  a. 
strict  construction  of  a  contract  would  work  great 
injustice  it  may  be  interpreted  by  its  spirit  and  mean- 
ing (41  Pa.,  142).  Third,  Where  a  contract  is 
ambiguous  and  one  interpretation  would  render  it 
valid  and  another  void,  that  interpretation  will  be 
adopted  which  'will  give  validity  to  the  contract 
(16  Pick.,  Mass.,  227;  see  also  61  Pa.,  107).  Fourth, 
In  construing  a  contract  the  courts  will  prevent  a 
forfeiture  except  where  the  clearest  evidence  shows 
that  it  was  contemplated  by  the  parties  (12  S.  &  R., 
190).  Fifth,  Without  going  contrary  to  the  manifest 
intention  of  the  parties  a  reasonable  rather  than  an. 
unreasonable  interpretation  will  be  made  (41  Pa., 
142).  Sixth,  Words     are     to     be     construed     most 
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strongly  against  the  party  who  used  them.  Thus,  in 
an  insurance  policy,  against  the  company  (32  Pa., 
351);  in  a  deed,  against  the  grantor  (51  Pa.,  351), 
except  where  the  government  is  the  grantor  (55 
Pa.,  180).  Seventh,  The  courts  hold  that  in  the 
absence  of  an  express  stipulation  as  to  when  the  contract 
shall  go  into  effect  a  reasonable  time  was  meant.  What 
has  been  held  to  be  a  reasonable  time  has  been  con- 
sidered in  a  previous  paragraph.  ( Page  293  ) .  Eighth, 
When  the  meaning  is  doubtful  the  construction  placed 
upon  the  contract  by  the  parties  themselves  may- 
determine  the  true  meaning  (155  Pa.,  22).  Ninth, 
The  meaning  of  general  terms  is  restricted  by  more 
specific  and  particular  terms  (7  S.  &  R.,  39,  and  3  W.  & 
S.,  344).  Tenth,  Where  there  is  a  recital  of  particu- 
lar specifications  followed  by  general  words,  the  gen- 
eral words  will  be  qualified  and  restricted  by  such 
particulars  (31  Pa.,  309).  Eleventh,  Usage  or  custom 
maj'^  be  introduced  to  show  the  intention  (131  Pa.,  356, 
40  Pa.,  241,  3  Yeates,  318,  and  25  Pa.,  114). 

VI.— DISCHARGE  OF  A  CONTRACT. 

A  contract  is  discharged  when  the  parties  to  it  are 
freed  wholly  from  their  rights  and  liabilities  under  it. 
This  may  be  accomplished  in  either  one  of  four  differ- 
ent ways.  First,  The  parties  may  mutually  agree  to 
discharge  each  other.  Second,  All  the  obligations 
assumed  by  either  party  may  be  fulfilled  by  perform- 
ance. Third,  Certain  circumstances  may  render  the 
contract  impossible  and  thus  discharge  the  parties  from 
their  respective  liabilities.  Fourth,  The  contract  may 
be  discharged  by  open  breach  of  one  of  the  parties. 
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By  Agreements. 

The  parties  may  agree  to  discharge  their  liabilities 
and  relinquish  their  rights  either  by  (a)  waiver,  can- 
cellation, or  rescission,  (b)  by  a  substituted  agreement, 
or  (c)  by  the  happening  of  some  condition  expressed 
or  implied  in  the  original  contract. 

By  Waiver,  Cancellation  or  Rescission. — A 
contract  is  discharged  by  waiver,  cancellation  or  agree- 
ment where  there  is  an  express  agreement  that  it  shall 
no  longer  bind  either  party.  But  a  consideration  is 
necessary  in  all  cases  to  support  the  new  agreement 
to  annul  the  old  contract  (33  Pa.,  268),  except  (a) 
where  the  contract  is  executory  (95  Pa.,  483),  i.  e., 
where  nothing  has  been  done  by  either  party  in  per- 
formance of  the  agreement,  (b)  where  the  agreement 
is  under  seal,  and  (c)  where  a  negotiable  instrument 
itself  is  destroyed  or  surrendered  for  the  purpose  of 
discharging  the  debt  (7  Pa.,  100).  To  illustrate  the 
distinction  that  is  made  between  an  executed  and, 
executory  contract  take  this  example :  If  A  buys  goods 
of  B  and  promises  to  pay  for  them,  the  contract  may 
be  discharged  by  simple  agreement  to  this  effect,  at  any 
time  before  the  goods  have  been  delivered  or  paid  for. 
But  after  delivery  of  the  goods  or  payment  of  the 
money,  a  promise  by  the  party  so  performing  not  to 
require  performance  by  the  other  would  not  be  binding 
unless  under  seal  or  supported  by  a  consideration. 

By  Substituted  Agreement. — ^The  contract  may 
be  discharged  by  the  substitution  of  a  new  agreement. 
This  new  agreement  may  consist  in  a  (a)  new  contract 
expressly  substituted  for  the  old  one  (29  Pa.,  82,  and 
2  W.  &  S.,  46),  or  (b)  in  a  new  contract  inconsistent 
■with  the  old  one  (138  Pa.,  266),  or  (c)  in  a  new  con- 
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tract  made  up  of  new  terms  and  so  much  of  the  original 
as  remains  unchanged  (155  Pa.,  126),  or  (d)  in  a 
contract  in  which  a  new  party  is  substituted  for  one  of 
the  original  parties  (3  Pa.,  330).  This  last  is  the  case 
of  "novation,"  which  has  been  explained  in  a  previous 
paragraph. 

As  to  the  forms  of  discharge  by  new  agreement,  it 
may  be  stated  as  a  general  rule  that  a  parol  agreement 
may  modify  a  contract  in  any  form.  It  may  alter  (a) 
a  contract  under  seal,  where  such  parol  agreement  is 
for  a  new  consideration  (89  Pa.,  131),  or  where  one 
party  has  allowed  the  other  to  rely  upon  such  parol 
agreement  and  it  would  be  inequitable  to  hold  the 
parties  to  the  original  contract  (3  Phila.,  51).  But 
any  alteration  of  a  contract  under  seal  by  parol  makes 
the  whole  contract  parol.  The  terms  of  the  instrument 
under  seal  are  adopted  and  become  a  part  of  the  parol 
agreement  (2  Watts,  451).  (b)  So,  also,  a  written 
agreement  not  under  seal  may  be  varied  by  a  subse- 
quent oral  agreement  where  the  terms  of  the  oral  agree- 
ment have  been  so  far  executed  that  the  original  agree- 
ment can  not  be  enforced  without  injury  to  one  of  the 
parties  (155  Pa.,  126).  As  in  the  case  of  a  contract 
under  seal,  the  verbal  alteration  of  a  written  contract 
reduces  the  whole  to  an  oral  contract  (157  Pa.,  430). 
It  should  be  added  that  while,  as  we  have  seen,  it  is  not 
absolutely  necessary  for  a  contract  to  be  discharged  in 
the  same  form  as  that  in  which  it  was  made,  yet  pru- 
dence would  dictate  that  such  should  be  the  practice  to 
adopt. 

By  Conditions  in  Contract. — A  contract  may 
be  discharged  by  the  happening  of  a  certain  condition 
specified  in  the  contract.    These  conditions  are  usually 
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express,  but  they  also  may  be  implied.  There  are  three 
principal  conditional  circumstances  which  may  dis- 
charge a  contract;  First,  The  condition  may  refer  to 
the  non-fulfillment  of  a  specified  term  of  the  contract, 
as  where  A  sells  B  goods  with  the  condition  that  they 
may  be  returned  if  not  satisfactory.  Of  course,  the 
goods  must  be  returned  within  a  reasonable  time,  which 
fs  to  be  determined  by  the  circumstances  of  each  case 
(109  Pa.,  16). 

Second,  The  contract  may  terminate  by  the 
occurrence  of  a  specified  event  express  or  implied. 
Thus,  if  an  express  company  stipulates  with  A  to 
deliver  safely  certain  goods  entrusted  to  it,  the  con- 
tract is  defeasible  upon  the  occurrence  of  certain 
excepted  risks,  such  as  unavoidable  accidents  (20  Pa., 
171).  Third,  The  contract  may  be  discharged  when 
one  of  the  parties  has  the  option  to  determine  it  at  will 
(46  Pa.,  434),  as  when  a  servant  proves  incompetent, 
the  master  has  the  right  to  discharge  him. 

By  Performance. 

A  contract  is  discharged  by  performance  of  all  the 
obligations  which  it  creates.  Performance  of  the  obli- 
gations of  but  one  of  the  parties  will  discharge  him 
from  further  liabilities  under  it,  but  it  will  not  dis- 
charge the  other  party  from  performance  of  his  obliga- 
tion. All  must  be  done  by  both  parties  that  was 
required  by  the  terms  of  the  contract.  Whether  or  not 
the  contract  has  been  performed  is  a  question  to  be 
determined  by  the  circumstances  of  each  case.  The  law 
does  not  demand  an  exact  performance.  It  is  satisfied 
with  a  substantial  performance  (4  Pa.,  39).  That 
performance  is  substantial  which  conforms  with  the 
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•ascertained  intention  of  the  parties  to  the  contract 
(2  W.  &  S.,  253).  Thus,  a  provision  that  a  builder 
5hall  use  "the  best  French  plate  double-thick  glass, 
similar  to  that  used"  in  a  certain  other  building, 
requires  him  to  use  a  fair  sample  of  the  quality  of  glass 
specified  and  not  that  each  plate  should  be  the  best  pos- 
sible specimen  of  its  kind  (*ii  Gray,  Mass.,  407). 
But  in  some  cases  an  actual  performance  of  the  obliga- 
tions of  one  of  the  parties  to  the  contract  can  not  take 
place,  in  which  case  the  contract  may  be  terminated; 
and,  when  the  cause  of  non-performance  lies  with  one 
party  to  the  contract,  the  injured  party  may  recover 
•damages,  if  he  can  show  on  his  part  a  tender  of  per- 
formance (2  Grant,  278),  or  a  readiness  or  willing- 
ness to  perform. 

'By  Impossibility  of  Performance. 

Act  of  God. — ^The  performance  of  the  contract 
-may  be  rendered  impossible  either  by  (a)  act  of  God, 
(b)  by  act  of  parties,  (c)  or  by  operation  of  law. 
Act  of  God  means  an  inevitable  accident  produced  by 
the  elemental  forces  of  nature  which  human  judgment 
■could  not  have  foreseen  or  human  skill  prevented.  Such 
an  accident  will  excuse  the  non-performance  of  obliga- 
tions (i)  when  the  contract  is  to  be  performed  at  a 
future  time,  or  (2)  when  it  is  of  a  continuing  nature — 
as  where  it  is  dependent  upon  the  continued  existence 
of  the  subject  matter  of  the  contract  (54  Pa.,  291  and 
93  Pa.,  499),  or  upon  the  continued  existence  br  ability 
or  skill  of  a  particular  person  (79  Pa.,  324).  Thus,  if 
A  hires  a  horse  of  B  and  covenants  to  return  it  at  the 


*This  Massachusetts  case  is  cited  because  it  so  well  illustrates 
the  principle  stated. 
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end  of  a  year,  he  is  discharged  of  his  obligation  if  the 
horse  should  die  without  any  fault  on  the  part  of  the 
hirer.  So,  also,  would  the  contract  be  discharged  if  A,, 
an  artist,  contracted  to  paint  for  B  a  picture  and  he 
subsequently  became  unable  to  do  so  through  loss  of 
sight  or  death.  But  the  contract  would  not  be  dis- 
charged if  the  services  demanded  of  A  were  not  per- 
sonal or  did  not  require  skill  (106  Pa.,  558). 

The  rule  just  given  as  to  when  the  act  of  God  will 
excuse  performance  of  a  contract  should  be  distin- 
guished from  the  equally  well-established  and  uni- 
formly general  principle  of  law,  that  when  a  party  by 
his  own  contract  creates  an  absolute  duty  or  charge 
upon  himself — as  that  a  certain  thing  shall  be  done  at 
a  certain  time,  without  exception  or  qualification — 'he 
is  bound  to  make  it  good,  notwithstanding  any  inevit- 
able accident  (4  Whart.,  204  and  91  Pa.,  88 ;  see  also  31 
Pa.,  218,  10  Watts,  no  and  i  W.  N.  C,  202).  Thus,, 
a  school  teacher  contracts  with  the  directors  of  a. 
school  to  teach  school  for  the  term  of  one  year  at  a  cer- 
tain salary  per  month.  If  an  epidemic  should  necessi- 
tate the  closing  of  school  for  several  months  the  direc- 
tors would  be  compelled  to  pay  the  full  salary  stipu- 
lated. 

Act  of  Parties. — If  one  of  the  parties  to  a  contract 
by  any  act  or  omission  of  his  should  make  performance- 
of  the  contract  unnecessary  or  impossible,  the  contract 
may  be  discharged,  and  the  injured  party  may  show 
his  willingness  to  perform  and  recover  damages  for  his. 
inability  to  do  so  (15  Pa.,  128).  Nor  can  the  incom- 
pleteness of  the  performance  prevent  recovery  for  what 
the  injured  party  has  already  done  ( 10  Pa.,  23 1 ) . 

Operation  OF  Law. — Acontractis  dischargedif  the 
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law  makes  it  impossible  of  performance.  But  if,  after 
performance  of  a  contract  by  one  party,  performance 
by  the  other  is  forbidden  by  law,  and  the  latter  party 
insists  upon  retaining  the  benefits  which  he  has  obtained 
under  the  contract,  then  the  court  will  require  that  he 
pay  an  equivalent  in  money  to  the  injured  party  in 
satisfaction  of  his  agreement  (i  Phila.,  io6). 

By  Breach. 

A  contract  is  discharged  by  breach  when  one  of  the 
parties  to  it  breaks  an  obligation  which  it  imposes. 
This  may  be  done  in  either  one  of  three  ways :  First, 
He  may  renounce  his  liabilities  under  it.  Second,  He 
may  render  performance  of  his  promise  impossible. 
Third,  He  may  totally  or  partially  fail  to.perform  what 
he  has  undertaken. 

Renunciation  of  Liabilities. — Renunciation  of 
a  contract  by  one  of  the  parties  before  the  time  for  per- 
formance has  come  will  discharge  the  other  party  if  he 
so  chooses,  and  he  may  at  once  sue  for  the  breach  (98 
Pa.,  541).  But  the  notice  or  act  set  up  as  constituting 
a  breach  must  have  been  accepted  and  acted  upon  as  a 
breach  by  the  party  setting  it  up.  If  the  injured  party 
does  not  treat  the  notice  or  act  as  a  renunciation,  but 
continues  to  insist  on  performance  of  the  promise,  the 
contract  remains  in  existence  at  the  risk  of  both  parties 
(98  Pa.,  541).  Moreover,  the  renunciation  must  deal 
with  so  much  of  the  performance  that  an  actual  breach 
thereof  at  the  time  of  performance  would  operate  as  a 
discharge  (6  Binn.,  159).  The  renunciation  may  hap- 
pen during  the  course  of  performance.  In  which  case 
the  injured  party  is  exonerated  from  his  obligations 
and  he  may  bring  a  suit  immediately  for  the  breach. 
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Impossibility  Created  by  Party. — If  a  party  by 
his  own  act  or  omission  renders  performance  of  his 
promise  impossible,  the  contract  is  discharged  and  the 
other  party  may  at  once  bring  an  action  against  him  for 
the  breach  (84  Pa.,  47).  Thus,  A  agrees  to  act  as  agent 
for  B  insurance  company  for  the  term  of  five  years. 
The  company  winds  up  its  business,  however,  volun- 
tarily at  the  end  of  two  years.  A  may  sue  at  the  end 
of  the  two  years  and  recover  his  salary  for  the  full  five 
years. 

Failure  of  Performance. — The  general  rule  is 
that  a  contract  is  broken  when  either  party  fails  to  per- 
form any  of  its  terms,  and  the  mutual  promises  are 
conditional  upon  each  other  (21  Pa.,  359).  Thus,  A 
will  pay  a  hundred  dollars  for  a  horse  if  B  will  sell  and 
deliver  it  at  that  price.  If  B  delivers  the  horse  and  A 
does  not  pay  the  money,  B  may  declare  the  contract 
broken. 

But  there  is  no  discharge  of  a  contract  upon  simple 
non-performance  of  independent  promises.  A  promise 
may  be  considered  independent  under  three  different 
circumstances — (a)  when  it  is  absolute,  (b)  when  it  is 
subsidiary,  (c)  when  its  performance  is  divisible. 

Absolute  Promises. — Promises  are  absolute  when 
the  one  promise  although  made  in  consideration  of  the 
other  promise  is  not  made  dependent  upon  performance 
by  the  other  party — as  when  a  mechanic  about  to  erect 
a  building  promises  that  he  will  not  file  a  mechanics' 
lien,  and  the  owner  to  secure  the  mechanic  promises 
that  he  will  insure  the  building.  These  are  independent 
promises  and  the  mechanic  will  not  be  permitted  to  file 
a  lien  even  if  the  owner  should  fail  to  insure  the  build- 
ing (93  Pa.,  526). 
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Subsidiary  Promises. — A  promise  is  subsidiary 
■when  it  is  not  regarded  as  vital  to  the  existence  of  the 
contract.  In  case  of  the  breach  of  a  subsidiary  con- 
tract, the  injured  party  may  recover  damages  for  the 
default  of  the  other,  but  he  is  bound  to  continue  his 
performance  of  the  contract.  Thus,  A  contracts  with 
B  to  give  his  services  for  a  certain  length  of  time  at  a 
stipulated  compensation  and  agrees  to  be  at  B's  place 
of  business  at  least  six  days  before  the  services  were  to 
commence.  If  he  should  arrive  but  two  days  before  the 
tijne,  the  contract  would  still  remain  valid — for  time  in 
this  case  is  not  of  the  essence  of  the  contract  (*  i  Hurl. 
&  N.,  183),  but  B  could  recover  from  A  whatever 
damages  he  suffered  as  a  result  of  A's  delay. 

Divisible  Promise. — ^As  has  been  said  in  a  previous 
paragraph,  there  is  no  complete  discharge  of  a  contract 
when  the  damage  sustained  "by  an  incomplete  perform- 
ance or  partial  breach  can  be  apportioned  according 
to  the  extent  of  the  failure.  Whether  or  not  a  promise 
is  divisible  is  a  question  of  intention  to  be  determined 
by  construction  of  the  contract.  No  rules  can  be  given, 
for  the  cases  are  not  uniform.  Each  case  must  be  deter- 
mined by  its  own  peculiar  circumstances. 

Remedies  on  Breach  of  Contract. 

The  injured  party  has  three  remedies  on  breach  of 
a  contract.  First,  He  may  be  discharged  from  further 
performance.  Second,  If  he  has  done  anything  under 
the  contract,  he  has  the  right  to  recover  the  value  of 
what  has  been  performed.  Third,  He  may  sue  on  the 
original  contract  or  terms  which  were  broken.    He  has 


*This    is    the    leading    English    case    on   this  principle  and   is 
given  in  the  absence  of  as  good  illustrative  Pennsylvania  authority. 
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two  remedies  in  this  case — (a)  a  suit  in  a  court  of  law 
to  obtain  damages  for  the  loss  sustained  by  the  breach, 
or  (b)  a  suit  in  a  court  of  equity  to  obtain  specific  per- 
formance of  the  contract  by  the  other  party. 

Damages. 

The  breach  of  a  contract  entitles  the  party  injured 
to  sue  for  damages  as  indemnity  for  the  injury  sviffered. 
These  damages  may  be  either  (a)  nominal  or  (b)  sub- 
stantial. Damages  are  nominal  when  there  is 
proof  of  the  violation  of  a  legal  right,  but  no  proof  of 
actual  damage  suffered — as  when  loss  of  time  is 
claimed  as  an  item  of  damages,  but  there  is  no  proof  to 
show  the  value  of  the  time  lost  or  the  facts  on  which 
an  estimate  of  value  could  be  founded.  Substantial 
damages  will  be  awarded  when  there  is  proof  of  the 
actual  damage  suffered.  These  substantial  damages 
may  be  either  (a)  compensatory,  i.  e.,  when  they  serve 
as  a  compensation  to  the  injured  party  for  the  wrong 
suffered,  or  (b)  exemplary,  i.  e.,  when  they  serve  as  a 
punishment  to  the  wrong-doer.  Exemplary  damages 
are  not  recoverable  in  contracts  (34  Pa.,  9)  except  in 
the  case  of  a  breach  of  a  promise  to  marry  (11  Pia., 
316).  They  may  be  given  in  all  cases  of  tort  when  the 
wrong  inflicted  is  attended  by  circumstances  showing  a 
wanton  disregard  of  the  rights  of  another. 

General  Principles. — Damages  may  also  be 
either  liquidated  or  unliquidated.  Liquidated  damages 
are  those  which  have  been  ascertained  by  judgment  in 
the  action  or  by  specific  agreement  of  the  parties. 
(48  Pa.,  450,  147  Pa.,  416,  and  132  Pa.,  445.) 
Unliquidated  damages  are  those  which  have  not  yet 
been  reduced  to  a  certainty  in  respect  to  amount. 
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When  a  legal  contract  is  fully  made  the  law 
demands  of  each  party  to  it  that  he  perform  his  contract 
or  pay  damages.  Except  in  the  case  of  a  promise  to 
marry,  these  damages  aim  to  compensate  the  injured 
party  for  the  wrong  done  him. 

Compensatory  Damages. 

There  are  three  requisites  to  the  recovery  of  com- 
pensatory damages,  or  in  fact  any  kind  of  damages. 
First,  There  must  be  a  wrongful  act.  Second,  There 
mCist  be  loss  resulting  to  the  injured  party.  Third, 
There  must  be  clear  proof  of  both. 

Wrongful  Act. — One  can  not  recover  damages 
unless  he  shows  that  he  has  suffered  a  legal  injury 
(33  Pa.,  180).  But  not  only  must  he  show  that  he 
has  suffered  damage,  but  what  is  equally  important — 
he  must  show  that  they  are  certain,  i.  e.,  susceptible  of 
reasonably  accurate  computation,  and  that  they  proceed 
from  the  cause  of  action  averred  (i6  N.  Y.,  189,  and 
167  Pa.,  6).  Thus,  A  brings  an  action  for  breach  of 
contract  in  the  non-payment  of  money.  Damages  can 
not  be  recovered  for  the  profits  which  might  have  been 
made  by  the  use  of  the  money  in  a  particular  way,  for 
such  damages  are  speculative  and  hypothetical. 

Resulting  Loss. — It  must  also  be  shown  in  order 
that  there  may  be  a  recovery,  that  some  injury  or  dam- 
age resulted  from  the  wrongful  act  (64  Pa.,  283). 
This  means  that  although  the  law  implies  damage 
from  every  violation,  invasion,  or  infringement  of  a 
legal  right  (4  Pa.,  486)  ;  yet  if  compensatory  damages 
are  sought,  they  must  be  proved. 

The  general  rule  for  damages  that  compensate  the 
loss  that  arises  on  a  breach  of  contract  is  this — ^that 
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the  injured  party  may  recover  such  damages,  as  fairly 
and  reasonably  arise  from  the  breach  itself,  or  such 
damages  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties  at  the  time  the  con- 
tract was  made  (*  9  Exch.,  34;  see  also  59  Pa.,  365,. 
and  56  Pa.,  231,  and  91  Pa.,  310).  Thus  a  common 
carrier  loses  a  package  intrusted  to  him  for  delivery,, 
which  contains  plans  for  a  house.  He  has  no 
knowledge  of  the  contents  of  the  package.  The  plans 
have  no  market  value.  The  measure  of  damages  is  the 
cost  of  new  plans  and  other  expenses  reasonably 
incurred  in  procuring  them.  He  can  not  recover  for 
damages  for  the  delay,  as  they  are  neither  natural  nor 
within  the  contemplation  of  the  parties. 

Principal  Rules. — The  principal  rules  relative  to 
the  measure  of  damages  under  particular  circumstances 
and  in  particular  classes  of  contracts  should  be  given. 

First,  The  general  rule  is  that  for  breach  of  con- 
tract the  measure  of  damages  is  that  sum  of  money 
whichwill  placethepartiesinthesamepositionas  if  there 
had  been  no  breach  (11  Atl.  Rep.,  654).  It  is  not  the 
amount  required  to  put  the  parties  in  the  same  position 
as  if  there  had  been  no  contract  (74  Pa.,  208),  and 
therefore  the  damages  are  not  to  be  measured  by  the 
consideration  given  (5  W.  &  S.,  106).  Thus,  A  agreed 
to  deliver  to  B  certain  trees  and  C  guaranteed  the  per- 
formance of  A's  contract.  A  failed  to  deliver  the  trees 
and  B,  having  paid  the  purchase  money,  sought  to 
recover  from  C  damages  to  the  amount  of  the  purchase 
money  paid  A.  It  was  held  that  he  could  recover  but 
the  value  of  the  trees  at  the  time  of  delivery. 

*  The  case  of  Hadley  vs.  Baxendale  is  followed  by  the  Courts  of 
Pennsylvania  and  is  cited  because  of  this  fact. 
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Second,  But,  of  course,  when  there  is  a  total 
failure  of  consideration  the  injured  party  may  recover 
damages  to  the  amount  of  the  consideration  with 
interest. 

Third,  When  there, is  partial  performance  by  one 
party  and  full  performance  is  prevented  by  fault  of  the 
other  party  to  the  contract,  the  former  may  recover  the 
value  of  what  he  has  done  (142  Pa.,  436). 

Fourth,  The  measure  of  damages  on  a  negotiable 
note  is  the  face  of  the  note  with  legal  interest  from  the 
time  of  the  breach  (53  Pa.,  310,  and  86  Pa.,  247). 

Fifth,  For  unlawful  discharge  from  employment, 
the  measure  of  damages  is  the  contract  rate  of  com- 
pensation for  the  remainder  of  the  term,  less  what  has 
been  or  might  with  reasonable  diligence  have  been 
earned  elsewhere  (68  Pa.,  168). 

Sixth,  For  breach  of  the  contract  of  sale,  the 
purchaser's  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  value  of  the 
thing  sold  at  the  time  and  place  of  delivery,  with  inter- 
est (147  Pa.,  372;  see  also  3  Penny.,  504,  where  the 
contract  price  has  been  paid") .  But  the  seller's  measure 
of  damages  varies  as  title  has  passed  or  not.  When 
title  has  passed,  i.  e.,  the  purchase  money  paid  or 
delivery  made,  the  measure  of  damages  is  the  contract 
price,  and  if  there  is  no  contract  price,  then  the  value 
of  the  thing  sold  (46  Pa.,  177;  see  also  3  Penny.,  504). 
When  the  title  has  not  passed  the  measure  of  damages 
is  the  diflference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery  ( 149  Pa., 
274). 

Seventh,  The  general  rule  for  the  measure  of  dam- 
ages in  case  of  breach  of  warranty  is  the  difference 
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between  the  contract  price  and  the  market  price  at  the 
time  of  the  breach.  But  when  the  article  can  not  be 
obtained  in  the  market,  the  measure  is  the  actual  loss 
which  the  vendee  sustains  (73  Pa.,  365). 

Eighth,  The  measure  of  damages  in  the  case  of 
surety  is  the  amount  that*  he  is  compelled  to  pay,  his 
costs,  counsel  fees,  and  all  reasonable  expenses  (5 
Rawle,  106). 

Ninth,  The  measure  of  damages  for  a  carrier's 
failure  to  transport  goods  is  the  difference  between  the 
value  of  the  goods  at  the  time  and  place  of  the  breach 
and  what  they  would  have  been  worth  at  the  time  and 
place  of  delivery  (71  Pa.,  350).  If  the  goods  are  lost, 
or  for  any  reason  not  delivered,  the  measure  of  dam- 
ages is  the  value  of  the  goods  at  the  time  and  place  of 
delivery.  Of  course,  unpaid  freight  must  be  deducted 
(12  S.  &  R.,  183).  If  the  goods  are  injured,  the 
measure  of  damages  is  the  difference  between  the  value 
of  the  damaged  goods  at  the  time  and  place  of  delivery 
and  what  they  would  have  been  worth  had  they  been 
delivered  in  good  order  (66  Pa.,  340).  If  the  goods 
are  delayed,  the  measure  of  damages  is  the  difference 
in  value  between  the  fixed  time  and  the  time  of  actual 
delivery. 

Tenth,  A  telegraph  company  .  may  stipulate 
that  it  will  not  be  liable  beyond  the  cost  of  transmission 
for  mistakes  or  delays  in  unrepeated  messages.  But 
this  stipulation  will  not  hold  where  the  company  is 
grossly  negligent,  or  where  the  mistake  entails  mental 
suffering.  The  measure  of  damage  in  the  former  case 
is  the  financial  loss  occasioned  by  the  delay  or  mistake 
{55  Pa.,  267),  and  in  the  latter  an  adequate  sum  in 
compensation  of  the  mental  pain. 
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Eleventh,  There  is  no  fixed  rule  for  damages  in 
breach  of  promise  contracts.  The  jury  fixes  the 
amount,  exemplary  damages  may  be  given,  but  the 
judge  may  set  them  aside  as  excessive  or  inadequate. 
Both  the  judge  and  the  jury  will  consider  all  circum- 
-stances  in  aggravation  or  mitigation  of  the  breach 
(II  Pa.,  316). 

Tvvelfth,  When  there  is  no  trust  relation  between 
the  parties,  and  no  obligation  to  deliver  specific  stock, 
the  measure  of  damages  for  the  failure  to  deliver  stock 
or  bonds  on  a  fixed  day  is  the  market  value  on  that  day, 
with  interest  (86  Pa.,  247). 

Liquidated  Damages. — If  the  parties  fix  upon  a 
certain  sum  to  be  paid  on  breach  of  the  contract,  it  may 
be  recovered  if  it  was  really  meant  as  liquidated  dam- 
ages for  non-performance  (12  Pa.,  97).  But  if  the 
sum  was  fixed  merely  to  secure  performance  of  the  con- 
tract by  imposing  a  penalty  in  excess  of  the  actual  loss 
likely  to  be  sustained,  then  recovery  will  be  limited  to 
the  loss  actually  sustained  (16  S.  &  R.,  320).  It  is 
often  a  nice  question  to  determine  when  the  sum  named 
is  a  penalty  and  when  liquidated  damages.  There  are 
several  well  recognized  rules  which  may  aid  one  to 
solve  the  problem.  First,  It  is  a  general  rule  that  neither 
the  intention  (48  Pa.,  450)  of  the  parties  nor  the  name 
given  by  them  is  conclusive  in  determining  the  nature 
of  the  sum  fixed.  Second,  When  the  contract  is  for 
a  matter  of  certain  value,  or  value  easily  ascertainable, 
a  sum  fixed  in  excess  of  that  value  is  a  penalty  (7  Pa., 
470).  Third,  But  when  the  matter  of  the  contract  is 
of  uncertain  value  and  the  sum  fixed  is  not  greatly  in 
-excess  of  the  actual  damages  shown,  the  sum  named 
may  be  recovered  as  liquidated  damages  (106  Pa.,  237; 
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see  also  147  Pa.,  416  and  132  Pa.,  445).  Fourth,  If  a 
debt  is  to  be  paid  by  instalments,  it  is  not  a  penalty  to- 
provide  that  the  whole  debt  is  to  fall  due  upon  default 
of  any  instalment  (10  Wall.,  158).  Fifth,  Nor  is  a 
forfeit  or  deposit  a  penalty  which  provides  for  breach 
of  the  entire  agreement  in  case  of  failure  to  perform 
the  full  contract  (99  Pa.,  560).  Thus,  A  agrees  with 
B  to  sell  a  farm  of  several  acres  at  $450.00  an  acre, 
acknowledging  the  receipt  of  $500.00  on  account  of  the 
purchase  money,  to  be  forfeited  in  case  B  fails  to  com- 
plete the  purchase.  This  was  held  to  be  liquidated 
damages.  Sixth,  When  the  sum  which  is  to  be  a 
security  for  the  performance  of  an  agreement  to  do 
several  acts  will  be  in  some  instances  too  large  and  in 
others  too  small  a  compensation  for  the  injury,  then- 
the  sum  will  be  considered  as  a  penalty  (51  Pa.,  175). 
Thus,  a  contract  provides  that  one  of  the  parties  shall 
give  the  other  one  on  a  specified  day  a  promissory 
note  for  $200.00,  and  on  a  subsequent  day  a  bond  and 
mortgage  for  $2,000.00,  with  interest.  On  failure  to 
perform,  the  parties  agree  to  pay  one  to  the  other  the 
sum  of  $5,000.00,  as  liquidated  damages.  The  sum 
was  held  to  be  a  penalty. 
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I.— DEFINITION  AND  NATURE  OF  A 
CORPORATION. 

Definition  and  General  Nature  of  a  Corporation. 

A  corporation  is  a  body  created  by  law  for  a  specific 
purpose  and  existing  for  a  limited  period  or  for  all  time 
by  the  succession  of  its  members. 

When  the  law  creates  a  corporation  it  calls  into 
legal  existence  an  artificial  person,  a  legal  entity  with 
rights  separate  and  apart  from  the  natural  persons  who 
compose  it.  The  distinctions  between  a  corporation 
and  a  partnership  and  joint-stock  company  will  be 
pointed  out  under  the  subject  of  partnership. 

339 
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II.— ESSENTIAL  ELEMENTS  OF  A  CORPORA- 
TION. 

The  essential  elements  of  a  corporation  may  be 
considered  under  the  general  heads  of  (a)  Parties,  (b) 
Franchise,  (c)  Charter,  (d)  Acceptance  of  the  Char- 
ter, and  (e)  Registering  of  the  Charter. 

Parties. 

A  corporation  is  founded  upon  a  contract  and  as 
such  requires  competent  parties.  The  parties  to  the 
formation  of  a  corporation  are  (i)  the  state,  and  (2) 
the  corporators. 

The  State. — The  power  to  create  a  corporation  is 
one  appertaining  to  sovereignty  and  can  only  be  exer- 
cised by  that  branch  of  the  government  in  which  sover- 
eignty is  vested  (21  Pa.,  9).  A  corporation,  therefore, 
can  be  created  only  by  or  under  an  act  of  the  state  or 
national  legislature.  But  a  corporation  may  exist  by 
prescription  (page  353). 

The  Corporators. — The  individuals  who  compose 
a  corporation  are  called  the  corporators.  As  a  general 
rule,  any  person  competent  to  make  a  valid  contract 
may  become  a  corporator.  Executors  and  trustees  may 
organize  corporations  and  accept  and  hold  stock  therein. 
But  the  consent  in  writing  of  the  beneficiary  of  the  trust 
fund  must  first  be  secured.  In  case  the  beneficiary  is 
under  age  or  non  compos  mentis  the  guardian  of  the 
minor  or  a  committee  appointed  for  this  purpose  in  the 
case  of  an  insane  person,  must  give  consent  in  writing. 
In  addition  to  this  consent,  the  Orphans'  Court  of  the 
county  must  inquire  into  the  circumstances  and  give 
its  sanction  to  the  terms  and  conditions  of  the  organ- 
ization of  the  corporation  (Act  April  22,  1889,  P.  L., 
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42).  The  general  rule  is  that  married  women  may  act 
as  a  corporator  or  officer  of  all  corporations  for  pur- 
poses of  learning,  benevolence,  charity,  or  religion 
(Act  April  9,  1879,  P.  L.,  i6).  But  a  married  woman 
is  not  competent  to  be  one  of  the  five  subscribers  to  a 
certificate  for  a  corporation  of  any  other  character 
(9  C.  C,  355;  see  Act  May  29,  1901,  No.  207). 

Franchise. 

The  franchise  is  the  special  privilege  or  right  which 
the  government  confers  on  the  corporation,  as  to  con- 
struct and  operate  a  railroad.  The  subject  of  fran- 
chises will  be  considered  in  a  subsequent  page.  (See 
subject  of  Real  Property.) 

Charter. 

The  charter  is  the  act  of  the  legislature  which  con- 
veys the  right  or  privilege  and  creates  the  corporation. 
The  Act  of  April  29,  1874  (P.  L.,  75)  requires  that  the 
charter  shall  contain  certain  essential  statements. 
These  essentials  are  (i)  the  name  of  the  corporation, 
(2)  the  purpose  for  which  it  is  formed,  (3)  the  place 
or  places  where  the  business  is  transacted,  (4)  the  term 
for  which  it  is  to  exist,  (5)  the  names  and  residences 
of  the  subscribers  and  the  number  of  shares  subscribed 
by  each,  (6)  the  number  of  directors  and  the  names  and 
residences  of  those  elected  the  first  year,  (7)  the 
amount  of  its  capital  stock,  and  the  number  and  par 
value  of  the  shares  into  which  it  is  divided,  and  (8) 
a  limitation  upon  the  annual  income  of  the  corporation. 

Name. — The  charter  must  contain  the  name  of  the 
corporation.  The  name  of  the  proposed  corporation 
should  be  distinctive  and  indicate  the  purpose  to  be 
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attained  by  the  corporation  (12  C.  C,  666  and  12  W. 
N.  C,  269).  It  should  not  be  similar  to  the  name  of 
a  corporation  already  in  existence  (2  Gr.,  240).  But 
although  the  name  be  similar  to  an  existing  corpora- 
tion in  the  same  community,  yet  a  charter  will  not  be 
refused  where  the  similarity  is  not  likely  to  confuse 
(27  W.  N.  C,  36) .  After  a  name  has  once  been  given 
a  corporation,  it  has  no  power  of  itself  to  change  this 
name.    ( See  Act  April  4,  'i  90 1 ,  No.  36. ) 

Purpose. — The  purpose  of  a  corporation  should  be 
clearly  set  forth  in  the  charter.  When  the  purposes  of 
the  corporation  and  the  means  for  executing  such  pur- 
poses are  vaguely  or  indefinitely  stated  a  charter  will 
be  refused  (30  Pa.,  150  and  8  Phila.,  272).  Thus,  an 
application  for  a  charter  for  the  maintenance  of  a  club 
for  social  enjoyment  should  set  forth  particularly  the 
character  of  the  social  enjoyment  (11  C.  C,  19).  It 
has  been  held  that  the  constitution  of  the  corporation 
(15  C.  C,  516),  as  also,  the  powers  asked  for,  must  be 
stated  precisely  and  accurately  in  the  charter  itself 
(17  Phila.,  401). 

Place  of  Business. — The  place  or  places  where 
the  business  is  to  be  transacted  should  be  distinctly 
stated  in  the  charter.  It  is  not  enough  that  the  place 
of  business  be  suggested  by  the  corporate  title  (  5  C  C, 
121).  Nor  will  the  location  of  the  office  of  a  corpora- 
tion be  a  sufficient  designation  of  its  place  of  business 
(10  Phila.,  380).  This  place  of  business  may  be 
changed  (page  368). 

Duration  of  Corporation. — The  charter  should 
state  the  period  of  time  for  which  the  corporation  is  to 
exist,  and  any  failure  to  do  so  will  be  sufficient  cause 
to  refuse  the  application.    A  charter  may  be  perpetual, 
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or  may  be  limited  in  time  by  its  own  provisions.  It 
Jias  been  held  that  a  charter  of  a  beneficial  association 
"which  prevents  a  majority  of  its  members  from  dissolv- 
ing the  society  is  contrary  to  law  (35  Pa.,  80). 

Names  of  Subscribers. — The  charter  of  a  cor- 
poration must  set  forth  the  names  and  residences  of 
five  or  more  of  the  subscribers  (10  Phila.,  546),  with 
the  number  of  shares  actually  subscribed  to  by  each 
(5  C.  C,  383).  It  is  also  required  that  at  least  three 
ci  the  five  original  subscribers  be  citizens  of  the  United 
States  (19  C.  C,  25;  see  Act  May  29,  1901,  No.  207). 

Directors. — Every  corporation  must  have  at  least 
ihree  directors  (Act  May  14,  1891,  P.  L.,  61  and  see 
page  357).  Hence  a- charter  will  be  refused  when  the 
application  does  not  set  forth  the  number  of  directors, 
or  when  it  sets  forth  a  less  number  than  three  ( 12  C.  C, 
.88),  or  when  it  does  not  give  the  names  and  residences 
of  those  elected  for  the  first  year  (19  C.  C,  25).  But 
this  does  not  mean  that  other  directors  can  not  be 
elected  within  that  year  (8  C.  C,  410).  The  certificate 
of  incorporation  must  also  name  the  treasurer,  who 
can  neither  be  one  of  the  three  directors  named  (3.  Pa., 
C.  C,  188),  nor  a  married  woman  (27  W.  N.  C,  399). 
However,  a  treasurer  or  other  salaried  officer  may  con- 
currently serve  as  director  of  a  purely  private  or  busi- 
ness corporation  (Act  May  20,  1891,  P.  L.,  loi). 

Capital  Stock. — All  certificates  of  incorporation 
must  set  forth  the  amount  of  capital  stock  and  the  num- 
l)er  and  par  value  of  shares  into  which  it  is  divided. 
The  capital  stock  of  a  corporation,  without  express 
authorization  of  the  legislature,  can  not  consist  of 
jnore  than  one  million  dollars,  except  companies  incor- 
porated for  the  purpose  of  supplying  the  public  with 
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water,  whose  capital  may  not  exceed  two  million  dol- 
lars (Act  May  9,  1889,  P.  L.,  180).  The  value  of  the 
shares  of  capital  stock  can  not  exceed  one  hundred 
dollars. 

Subscription  to  the  capital  stock  may  be  paid  at 
such  times  as  the  directors  may  require  (Act  May  g, 
1889,  P.  L.,  180,  but  see  Act  of  June  13,  1883,  P.  L., 
123,  under  which  one-fourth  of  the  capital  stock  must 
be  paid  in  within  two  years  after  incorporation) .  It  has- 
beta  held  that  the  capital  stock  is  a  trust  fund  for  the 
payment  of  the  corporate  debts.  Hence,  a  stockholder 
is  liable  for  any  unpaid  subscriptions  (105  Pa.,  49). 
But  his  liability  extends  for  only  so  much  of  his- 
unpaid  subscription  as  may  be  required  to  pay 
the  creditors  (115  Pa.,  565  and  92);  The  unpaid 
subscription  must  be  collected  within  six  years  (32  Pa.^ 
23  and  46  Pa.,  54).  In  default  of  paj^ment  of  either 
instalments  or  arrearages,  the  stockholders  maybe  fined 
or  the  stock  sold,  and  the  holder  may  be  prevented  from, 
voting  such  stock  (Act  May  9,  1889,  P.  L.,  180). 

In  case  the  corporation  be  for  gain,  the  applicatiors 
must  also  state  that  ten  per  centum  of  the  capital  stock 
of  the  corporation  has  been  paid  in  cash  to  its  treasurer, 
whose  name  and  residence  must  be  given  (Act April  29,. 
1874,  P.  L.,  75  ) .  Hence,  a  charter  will  be  refused  when 
the  application  fails  to  state  the  amount  of  capital  or  the 
par  value  of  the  stock  ( 18  C.  C,  159),  or  when  a  note 
or  obligation,  secured  by  pledge  or  otherwise,  is  given 
by  a  stockholder  in  payment  of  any  part  of  the  capital 
stock  (90  Pa.,  169  and  5  W.  N.  C,  80).  So,  also,  a 
charter  will  be  refused  when  the  capital  stock  is  totally 
inadequate  for  the  purposes  named  (20  C.  C,  84),  or 
when  the  entire  capital  stock  is  divided  among  the 
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incorporators  and  no  provision  is  made  for  the  admis- 
sion of  new  members  (20  C.  C,  84).  This  require- 
ment, of  course,  does  not  apply  in  the  case  of  corpora- 
tions which  are  not  for  profit  (3  Leg.  Chron.,  33). 

Income. — The  Act  of  February  20,  1854  (P.  L., 
90)  limits  the  yearly  income — other  than  from  real 
estate — of  any  corporation  not  for  profit  to  such  sum  as 
will  not  be  injurious  or  prejudicial  to  the  interests  of  the 
entire  community.  Hence,  a  charter  will  not  be  granted 
which  does  not  contain  a  limitation  upon  the  annual 
income  of  the  corporation.  The  income  from  the  real 
estate  being  alone  excepted  (17  Phila.,  306). 

Acceptance  of  the  Charter. 

Necessity  of  Acceptance. — The  creation  of  a 
corporation  being  the  result  of  a  contract  between 
the  state  and  citizens  is  governed  by  the  general  rules 
of  offer  and  acceptance.  Hence,  something  more  than 
the  mere  grant  of  a  charter  is  necessary  to  create  a 
corporate  body,  for  this  amounts  only  to  the  making^ 
of  an  offer.  The  charter  must  be  accepted  without 
conditions,  i.  e.,  the  acceptance  must  be  identical  with 
the  terms  of  the  charter  ( 10  Phila.,  32 ;  see  also  27  Pa., 

303)- 

Manner  of  Acceptance. — ^The  usual  manner  of 

accepting  a  charter  is  by  a  majority  vote  of  the  incor- 
porators at  a  meeting  convened  expressly  for  this  pur- 
pose (109  Pa.,  461).  The  private  procuring  of  signa- 
tures to  the  charter  of  incorporation  has  been  held 
insufficient  (3  W.  &  S.,  45).  But  acceptance  of  the 
charter  may  also  be  inferred  from  the  conduct  of  the 
incorporators  (13  Pa.,  133).  Thus,  although  no 
formal  acceptance  has  been  signified  by  the  incorpora- 
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tors,  )'et  if  after  formal  application  for  and  grant  of  a 
charter  the  incorporators  should  exercise  the  corporate 
powers  granted,  an  acceptance  of  the  charter  will  be 
presumed  from  such  use  (93  Pa.,  479). 

Time  and  Place  of  Acceptance. — The  charter 
should  be  accepted  within  a  reasonable  time  and  at  some 
place  within  the  limits  of  the  state  which  created  the 
corporation.  Hence,  acceptance  of  the  charter  at  a 
meeting  held  in  a  state  other  than  that  which  granted 
the  charter  is  void. 

Registering  of  the  Charter. 

The  Act  of  April  21,  1858  (P.  L.,  420)  provides 
that  no  corporation  can  go  into  operation  until  it  is  first 
registered  in  the  Auditor-General's  office.  This  law 
applies  with  equal  force  to  corporations  not  for  profit 
as  well  as  those  for  profit. 

III.— CLASSES  OF  CORPORATIONS. 

There  are  two  general  classes  of  corporations  (I.) 
Sole  and  (II.)  Aggregate. 

SOLE  CORPORATIONS. 

Sole  corporations  ■  are  those  which  consist  of  but 
one  member  at  any  one  time.  The  King  of  England  and 
the  bishops  of  the  church  in  that  country  are  examples 
of  sole  corporations.  They  are  uncommon  in  this 
country  and  when  found  are  usually  of  an  ecclesiastical 
character.  It  is  said  that  few  principles  of  corporation 
law  are  applicable  to  sole  corporations.  They  can  not 
take  personal  property  in  succession,  but  they  may 
hold  and  transmit  real  estate  (2  Kent's  Comm.,  273). 
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But  in  making  a  conveyance  of  real  estate  to  a  corpora- 
tion sole,  the  word  "successors"  is  as  necessary  for  the 
succession  of  the  property  as  the  word  "heirs"  is  to 
create -an  estate  of  inheritance  in  a  private  individual 
(2  Kent's  Comm.,  274). 

aggregate  corporations 

Definition  and  Kinds  of  Aggregate  Corpora- 
tions.— An  aggregate  corporation  is  one  which  con- 
sists of  several  individuals  at  the  same  time.  It  is  this 
class  of  corporation  which  is  met  with  in  actual  prac- 
tice. There  are  two  general  kinds  of  aggregate  cor- 
porations—  (i)  Religious  and  (2)  Lay. 

Peligious  Corporations. 

Religious  corporations  are  those  which  are  created 
to  secure  the  public  worship  of  God.  Religious  cor- 
porations have  certain  immunities  accorded  them  by 
the  state.  Thus,  their  property  is  exempt  from  taxa- 
tion (Act  May  14,  1874,  P.  L.,  158). 

X,ay  Corporations. 

In  contradistinction  to  religious,  a  lay  corporation 
is  one  which  exists  for  temporal  or  secular  purposes. 
Lay  corporations  are  divisible  into  (A)  Eleemosynary 
and  (B)  Civil. 

Eleemosynary  Corporations.  —  Eleemosynary 
corporations  are  those  created  for  charitable  purposes — 
fortheperpetualdistributionof  thefreealms  of  the  foun- 
ders of  them,  to  such  purposes  as  they  have  directed. 
Thus,  hospitals  for  the  maintenance  of  the  poor,  sick, 
or  impotent,  and  colleges  or  schools  for  the  pro- 
motion    of     learning     are     eleemosynary     corpora- 
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tions.  Whether  or  not  a  corporation  is  eleemosynary- 
is  to  be  determined  from  the  circumstances  of  its  origin 
and  its  objects.  As  indicated  in  a  subsequent  page  (see 
subject  of  Real  Property),  the  test  is  not  the  motive 
which  prompted  the  formation  of  the  corporation,  but 
rather  the  purpose  for  which  the  corporation  exists. 

As  in  the  case  of  religious  corporations,  the  real 
estate  of  an  eleemosynary  corporation  is  exempt  from 
state  taxation  (Act  May  14,  1874,  P.  L.,  158). 

Civil  Corporations. — Civil  corporations  are  those 
created  for  commercial  purposes.  Hence,  corporations 
of  this  class  are  as  numerous  as  the  business  activities 
of  men.  Civil  corporations  are  divisible  into  (a)  pub- 
lic, (b)  private,  (c)  domestic  and  (d)  foreign  corpora- 
tions. 

Public  Corporations. — Public  corporations  are  those 
which  are  created  by  the  state  for  the  purposes  of  gov- 
ernment. Thus,  counties,  townships,  cities,  boroughs, 
are  public  corporations  created  by  act  of  the  state  legis- 
lature and  invested  with  legislative  powers  to  be  exer- 
cised for  the  purposes  of  local  government.  These 
corporations  may  be  sued  as  private  corporations  are 
sued. 

Private  Corporations. — A  private  corporation  is 
one  founded  by  private  enterprise  or  charity.  The  dis- 
tinction between  a  public  and  a  private  corporation 
is  not  the  extent  or  nature  of  the  corporation  business, 
but  lies  wholly  in  the  nature  of  its  formation.  If  it 
was  founded  wholly  or  in  part  by  private  individuals, 
it  is  a  private  corporation.  Otherwise  it  is  a  public 
corporation  (65  Pa.,  242).  Thus,  a  bank  whose  stock 
is  owned  by  private  persons  is  a  private  corporation, 
even  though  its  business  partake  of  a  public  nature  and 
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the  State  become  a  partner  by  sharing  in  the  stock  with 
the  corporation.  So,  also,  a  hospital  founded  by  an 
individual  benefactor  is  a  private  corporation,  even 
though  it  be  dedicated  to  the  use  of  the  general  public 
(*  4Whart.,  U.  S.,  688). 

Domestic  and  Foreign  Corporations. — A  corpora- 
tion is  considered  as  domestic  to  the  state  by  or  under 
the  laws  of  which  it  is  created.  It  is  considered  as  a 
foreign  corporation  by  all  other  states  in  which  it  does 
business  (13  W.  N.  C,  521).  Thus,  the  Pennsylvania 
Rail  Road  Company  is  a  domestic  corporation  to  the 
state  of  Pennsylvania,  but  to  the  state  of  Ohio  it  is 
a  foreign  corporation.  A  domestic  corporation  may 
transact  business  at  any  place  within  the  state  which 
created  it,  unless  otherwise  restricted  by  its  charter. 
A  foreign  corporation  can  not  lawfully  transact 
any  business  in  Pennsylvania  until  it  has  established 
an  office  or  offices  (13  Pa.,  13),  appointed  an  agent 
or  agents  (i  Pars.,  180)  and  filed  in  the  office 
of  the  Secretary  of  the  Commonwealth  a  state- 
ment (145  Pa.,  34),  under  seal  of  the  corporation 
and  signed  by  the  president  or  secretary,  showing  its 
title  and  object,  the  location  of  its  office  or  offices  and 
the  name  or  names  of  its  authorized  agents  in  Pennsyl- 
vania (Act  April  22,  1874,  P.  L.,  108).  This  act  does 
not  prohibit  a  foreign  corporation  from  selling  and 
delivering  goods  to  a  customer  in  Pennsylvania  and 
suing  in  the  courts  of  Pennsylvania  for  the  value  of  the 
goods  (s  Super.  Ct.,  184,  and  122  Pa.,  48),  or  from 
making  an  assignment  for  the  benefit  of  creditors 
(5  D.  R.,  579).     But  a  foreign  corporation  can  not 


*  This  authority  is  cited  because  it  so  well  illustrates  the  principle 
stated. 
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make  sales  in  Pennsylvania  by  shipping  goods  on  con- 
signment (is  C.  C,  125)  or  through  traveling  agents 
who  do  not  confine  themselves  to  taking  orders,  but  make 
actual  sales  (14  C.  C,  179).  In  general,  a  foreign  cor- 
poration which  fails  to  register  or  otherwise  comply 
with  the  laws  of  Pennsylvania  has  no  standing  in  the 
courts  of  this  state  (80  Pa.,  15  and  19  C.  C,  113).  But 
a  contract  of  a  foreign  corporation,  executed  on  one 
side,  will  be  enforced  against  or  in  favor  of  the  corpora- 
tion on  the  ground  of  estoppel  (80  Pa.,  208  and  see 
139  Pa.,  473). 

A  foreign  corporation  for  profit  of  which  three 
or  more  stockholders  are  citizens  of  Pennsylvania 
may  become  a  domestic  corporation  by  preparing, 
having  approved  and  recorded  a  certificate  which 
states  (a)  the  name  of  the  corporation,  (b)  its  purpose, 
(c)  the  place  or  places  where  its  business  is  to  be  trans- 
acted, (d)  the  term  for  which  it  is  to  exist,  (e)  the 
names  and  residences  of  the  stockholders  and  the  num- 
ber of  shares  held  by  each,  (f)  the  number  of  its  direc- 
tors and  the  names  and  residences  of  those  elected  for 
the  current  year,  (g)  the  amount  of  its  capital  stock  and 
the  number  and  par  value  of  the  shares  into  which  it 
is  divided,  (h)  the  legislation  under  which  it  was  origi- 
nally created  and  (i)  its  financial  condition  at  the  date 
of  its  certificate  (Act  June  9,  1881,  P.  L.,  89).  This 
certificate  must  be  accompanied  by  another  certificate 
under  the  seal  of  the  corporation  and  acknowledged 
by  at  least  three  of  the  directors  of  the  corporation 
before  the  recorder  of  deeds  of  the  county  in  which  the 
chief  operations  are  to  be  carried  on  or  in  which  the 
principal  office  is  located.  This  certificate  must  show 
the  three  directors'  oath  or  affirmation  that  the  state- 
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ments  contained  therein  are  true.  It  must  show  the 
consent  of  a  majority  in  interest  of  such  corporation  to 
such  application,  and  must  also  show  a  renunciation  of 
its  original  charter  and  of  all  privileges  not  enjoyed  by 
corporations  of  its  class  under  the  laws  of  Pennsylvania. 
The  certificate  must  then  be  examined  by  the  Governor. 
If  he  approve,  he  will  order  letters  patent  to  issue  and 
the  certificate  to  be  recorded  in  the  office  of  the  Secre- 
tary of  the  Commonwealth.  From  the  date  of  the 
letters  patent,  the  corporation  exists  as  a  corporation 
of  Pennsylvania,  under  the  provisions  of  law  regulating' 
corporations  of  its  class  and  of  its  charter  (Act  June  9, 
1881,  P.  L.,  89). 

A  foreign  corporation  is  considered  as  a  citizen  of 
the  state  of  its  creation  for  the  purpose  ol  removal  of 
causes  to  the  federal  courts  (i  Grant,  420),  but  it  is 
not  considered  a  citizen  within  the  meaning  of  Article 
IV,  Sec.  2  of  the  Constitution  of  the  United  States,  or 
of  the  fourteenth  amendment  thereto  (118  Pa.,  322). 
Foreign  corporations  are  held  to  be  "persons"  within 
the  foreign  attachment  acts  (15  S.  &  R.,  173,  Acts  of 
June  13,  1836,  P.  L.,  568  and  March  17,  1856,  P.  L., 
388  and  2  D.  R.,  671 ).  A  foreign  corporation  that  has 
complied  with  the  law  of  the  state  may  enforce 
in  the  courts  of  Pennsylvania  any  contract  made 
with  it  in  accordance  with  its  chartered  powers 
(9  Watts.,  126).  A  mortgage  may  be  foreclosed  under 
this  right  (91  Pa.,  491).  But  a  foreign  corporation 
has  no  right  to  hold  any  real  estate  in  Pennsylvania 
(Act  April  26,  185s,  P.  L.,  328).  However,  a  foreign 
corporation  may  hold  the  stock  of  a  Pennsylvania  cor- 
poration which  owns  real  estate  in  this  state  (24  Pa., 
474  and  139  Pa.,  457). 
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There  are  several  statutory  exceptions  to  the 
general  rule  that  a  foreign  corporation  may  not 
hold  real  estate  in  Pennsylvania,  (a)  Foreign  insur- 
ance companies  may  hold  and'  convey  real  estate 
(Act  June  i,  1881,  P.  L.,  38).  (b)  Foreign  com- 
panies incorporated  for  the  transportation  of  pas- 
sengers and  freight  by  steam  boats  and  other  vessels 
may  purchase,  lease,  hold  or  sell  such  real  estate  as  may 
be  necessary  for  its  business  (Act  April  17,  1889,  P.  L., 
35)-  (^)  Companies  incorporated  under  the  laws  of 
another  state  for  the  manufacture  of  any  form  of  iron, 
steel,  glass,  lumber,  or  wood,  or  for  the  conversion, 
dyeing  and  cleansing  of  cotton  and  other  fabrics,  or  for 
the  manufacture  of  cotton  or  velvet  or  other  fabrics,  or 
for  the  manufacture  of  certain  chemicals,  or  for  the 
manufacture  or  printing  of  wall  papers,  lithographs  or 
prints,  or  for  the  mining  and  manufacture  of  any  clay 
into  products  produced  from  clay — may  erect  buildings 
and  hold  lands  for  such  manufacturing  purposes  to  the 
•extent  of  one  hundred  acres  (Act  June  8,  1893,  P.  L., 
391).  (d)  The  provisions  of  this  act  have  been  ex- 
tended to  companies  for  quarrying  slate,  granite,  stone, 
or  rocks,  or  for  dressing,  polishing  or  manufacturing 
the  same,  and  to  companies  incorporated  for  the  purpose 
of  bottling  and  selling  mineral  spring  waters  (Act  June 
16,  1893,  P.  L.,  467;  see  Act  May  11,  1901,  No.  138). 


IV.— CREATION   AND    ORGANIZATION   OF   A 
CORPORATION. 

A  corporation  may  be  created  in  three  different 
ways — (i)  by  prescription,  (2)  by  special  act  of  the 
legislature,  or  (3)  by  general  statute. 
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By  Prescription. 

It  is  generally  held  that  a  corporation  may  exist 
by  prescription.  This  simply  means  that  when  an  asso- 
ciation of  persons  has  for  a  long  time  acted,  been  uni- 
formly recognized,  and  contracted  obligations  as  a 
corporation,  the  law  will  consider  it  to  all  intents  and 
purposes  a  corporation.  Thus,  a  borOugh  has  existed 
ior  many  years  during  which  time  it  has  exercised 
corporate  privileges.  Even  if  no  charter  can  be  shown, 
a  presumption  will  nevertheless  arise  that  there  once 
was  a  charter  and  thus  sanction  the  legal  corporate 
existence  of  the  borough.  No  definite  rule  can  be 
given  as  to  the  time  necessary  to  raise  this  presumption, 
"but  forty  years  has  been  held  to  be  sufficient  in  a 
Massachusetts  case  (7  Mass.,  547). 

By  Special  Act  of  Legislature. 

The  original  way  of  granting  a  charter  to  a  cor- 
poration was  by  special  act  of  the  legislature.  The 
reason  for  this  is  apparent.  The  creation  of  a  corpora- 
tion is  an  act  of  sovereignty,  and  the  three  co-ordinate 
departments  of  government  are  the  trustees  appointed 
"by  the  people  for  the  exercise  of  sovereignty (20  Pa., 
415).  There  is  nothing  in  our  state  constitution,  nor 
is  there  any  statute  to  prevent  the  legislature  from 
5till  exercising  this  power.  But  this  method  is  seldom 
adopted. 

JBy  General  Statute. 

The  usual  manner  of  creating  a  corporation  is  by 
following  the  general  statute  adopted  by  the  legislature 
for  this  purpose.  The  Act  of  April  29,  1874,  (P.  L., 
73)  divides  all  corporations  into  two  general  classes 

23 
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and  prescribes  different  modes  for  the  incorporation 
of  associations  under  the  different  classes.  Under  the 
first  class,  which  in  general  includes  those  corporations 
which  are  not  for  profit,  the  charter  may  be  granted, 
by  the  Court  of  Common  Pleas.  The  State  Depart- 
ment grants  the  charters  of  the  corporations  of  the 
second  class,  which  includes  the  corporations  formed 
for  the  profit  of  their  members. 

Notice. 

But  in  the  formation  of  a  corporation  of  either  class 
there  must  be  published  for  three  weeks  in  two  news- 
papers of  general  circulation,  printed  in  the  proper 
county,  a  notice  of  the  intention  to  make  application 
for  a  charter  (Act  April  29,  1874,  P.  L.,  75).  In 
Philadelphia  this  notice  must  be  printed  in  two  news- 
papers in  addition  to  the  Legal  Intelligencer  (11  Phila., 
200).  This  notice  must  state  with  reasonable  certainty 
the  time  when  and  place  where  the  application  will  be 
made,  and  also  the  object  of  the  corporation  ( 10  Phila., 
380). 

Charters  Granted  by  Court  of  Common  Pleas. 

The  Courts  of  Common  Pleas  have  power  to  grant 
charters  to  corporations  of  the  first  class.  As  indicated,, 
the  first  class  includes  corporations  which  are  not  for 
profit — such  as  the  support  of  public  worship,  or  the 
support  of  any  benevolent,  charitable,  educational,  or 
scientific  undertaking  (Act  April  29,  1874,  P.  L.,  73). 

When  it  is  impossible  to  tell  from  the  application 
whether  or  not  the  purposes  of  the  corporation  are 
for  profit,  the  court  will  refuse  the  charter  (9  C.  C, 
172).     So,  also,  the  court  will  refuse  a  charter  when 
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the  objects  o£  the  proposed  corporation  are  contrary 
to  pubHc  policy  (9  W.  N.  C,  31),  or  when  the  charter 
specifies  a  particular  purpose  which  is  not  fully 
embraced  in  the  general  purposes  stated  in  the  Act  of 
April  29,  1874.  The  certificate  of  incorporation  of  the 
first  class  must  contain  all  the  essentials  of  a  charter. 
It  must  be  signed  and  acknowledged  by,  at  least,  three 
of  those  who  subscribe  to  it,  before  the  Recorder  of 
Deeds  or  a  notary  public  (Act  April  15,  1891,  P.  L,, 
18)  of  the  county  in  which  the  business  of  the  cor- 
poration is  to  be  transacted.  It  must  then  be  pre- 
sented to  the  court,  accompanied  with  proof  of  the  pub- 
lication of  the  notice.  The  court  may  then  either  refuse 
or  grant  the  charter.  If  the  cotirt  grants  the  charter 
and  the  subscribers  accept  it,  the  corporation  is  created 
and  the  charter  must  be  recorded  with  the  Recorder 
of  Deeds  (Act  April  29,  1874,  P.  L.,  75),  and  also 
registered  in  the  Auditor-General's  ofifice  (Act  April 
21,  1858,  P.  L.,  420).  If  the  court  should  refuse  to 
grant  a  charter  for  a  corporation  of  the  first  class,  there 
would  be  no  appeal  from  its  decision.  It  has  full  and 
final  discretion  in  the  matter  (16  W.  N.  C,  229). 

Charters  Granted  by  the  State  Department. 

The  State  Department  grants  the  charter  in  cases 
of  corporations  of  the  second  class.  This  class  includes 
all  corporations  created  for  the  profit  of  their  mem- 
bers— such  as  insurance,  railroad,  telegraph,  telephone, 
and  ferry  corporations,  or  in  general  any  kind  of  com- 
mercial corporation.  Similar  formalities  must  be  gone 
through  in  securing  a  charter  of  the  second  class  as  are 
required  in  the  first  class,  except  that  the  discretionary 
power  to  grant  or  refuse  is  given  to  the  Secretary  of  the 
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Commonwealth  and  that  the  certificate  of  incorpora*- 
tion  must  be  recorded  in  his  office  (Act  April  29,  1874, 
P.  L.,  75).  It  has  been  held  that  a  rehearing  will  not 
be  granted  by  the  Governor  when  an  application  for  a 
charter  has  been  refused  by  the  Secretary  of  the  Com- 
monwealth. The  parties  will  be  remitted  to  their 
remedy  in  the  courts  ( 19  C.  C,  477). 


v.— OFFICERS  OF   CORPORATIONS. 

In  General. — The  Act  of  April  29,  1874  (P.  L., 
77),  provides  that  the  business  of  a  corporation  be  man- 
aged and  conducted  by  a  president,  a  board  of  directors 
or  trustees,  a  clerk  (secretary),  a  treasurer,  and  such 
■other  officers,  agents  and  factors  as  the  corporation 
authorizes  for  that  purpose. 

In  general,  it  may  be  stated  that  the  officers  of  a  cor- 
poration are  in  the  nature  of  general  agents  (3  Phila., 
447),  and  as  such  they  incur  no  personal  liability  when 
avowedly  contracting  on  behalf  of  the  company  (85 
Pa.,  198,  but  see  145  Pa.,  30).  Hence,  private  restric- 
tions imposed  by  the  corporation  are  immaterial 
against  third  persons  who  act  on  the  faith  of  the  general 
agency  (3  Phila.,  447).  Moreover;  officers  occupy  a 
fiduciary  relation  to  the  corporation  and  can  not  profit 
ty  any  act  of  theirs  which  is  disadvantageous  to  the 
corporation  (22  Pa.,  320  and  see  123  Pa.,  503,  after  the 
fiduciary  relation  has  ceased). 

The  officers  of  a  corporation  may  be  considered 
under  the  several  heads  of  (a)  Directors,  (b)  President, 
Secretary  and, Treasurer,  (c)  Election  of  Officers,  (d) 
Compensation  of  Officers,  (e)  Notice  to  Officers,  (f) 
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Liability  of  Officers,  (g)  Removal  of  Officers  and  (h) 
Vacancies. 

Directors. — The  Act  of  April  29,  1874,  as 
amended  by  the  Act  of  May  31,  1887  (P.  L.,  281), 
provides  that  not  less  than  three  or  more  than  fifteen 
directors  shall  be  elected  at  the  annual  meeting  duly 
called.  (See  Act  of  April  19,  1901.)  These  directors 
are  elected  by  the  vote  of  the  stockholders  holding  a 
majority  in  interest  of  all  the  stock  of  the  corporation. 
They  may  be  elected  during  the  year  (8  C.  C,  410), 
and  may  be  elected  for  a  term  or  terms  longer  than  one 
year.  They  may  be  divided  into  two,  three,  or  four 
classes  to  serve  for  one,  two,  three  and  four  years 
respectively  (Act  June  17,  1887,  P.  L.,  411).  While 
directors  are  invested  with  the  ordinary  powers  of 
executive  management,  yet  they  can  not  affect  radically 
the  chartered  rights  of  stockholders  ( 16  W.  N.  C,  445 
and  42  Leg.  Int.,  226) .  They  have  no  authority  to  dis- 
pose of  the  corporate  plant  by  lease,  sale  or  otherwise 
(14  Phila.,  10  and  9  Fed.  Rep.,  640).  Their  individual 
action  as  directors  can  not  bind  the  corporation  (95  Pa., 
408).  Collective  action  as  a  board  is  necessary  to  ren- 
der a  corporation  liable  (102  Pa.,  273).  If  the  board 
meeting  be  specially  convened,  notice  should  be  served 
upon  every  member  entitled  to  be  present  (94  Pa., 
241).  It  should  be  added  that  at  least  one-third  of  the 
directors  of  every  corporation  must  be  and  remain,  dur- 
ing their  term  of  service,  residents  of  Pennsylvania, 
(Act  May  31,  1887,  P.  L.,  281). 

President,  Secretary  and  Treasurer. — The  Act 
of  April  29,  1874  (P.  L.,  jy^  provides  that  the  number 
of  directors  shall  be  not  less  than  three,  and  that  one 
of  them  shall  be  chosen  president  by  the  directors,  or 
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by  the  members  of  the  corporation  as  the  by-laws  shall 
direct.  The  president  is  the  executive  head  of  the  cor- 
poration, and  presides  at  the  meetings  of  the  directors. 
When  the  by-laws  delegate  the  general  charge  and 
direction  of  the  corporation,  such  delegation  does  not 
include  the  authority  to  do  an  act  expressly  conferred 
by  another  by-law  upon  a  separate  committee  (102  Pa., 
269  and  80  Pa.,  265). 

The  clerk  or  secretary  must  be  sworn  and  must 
keep  the  record  of  all  the  votes  of  the  corporation,  and 
the  minutes  of  its  transactions  in  a  book  to  be  kept  for 
that  purpose  (Act  April  29,  1874,  P.  L.,  77).  A  stock- 
holder has  the  right  at  reasonable  times  to  inspect  the 
corporate  books  and  papers  and  take  minutes  thereof 
for  a  definite  and  proper  purpose  (105  Pa.,  112).  This 
right,  if  denied,  may  be  enforced  by  mandamus  (113 
Pa.,  563). 

The  treasurer  of  a  corporation  must  give  a  bond  in 
such  sum  and  with  such  sureties  as  may  be  required  by 
the  by-laws,  for  the  faithful  discharge  of  his  duties. 
He  must  keep  the  moneys  of  the  corporation  in  a  sepa- 
rate book  account,  to  his  credit  as  treasurer.  If  he 
should  neglect  or  refuse  to  do  this,  he  would  be  liable 
to  a  penalty  of  fifty  dollars  for  every  day  of  such  failure 
or  neglect,  to  be  recovered  at  the  suit  of  any  informer 
in  an  action  of  debt  (Act  April  29,  1874,  P.  L.,  'j'j'). 

The  Election  of  Officers. — By  Whom  the  Elec- 
tion is  Held. — The  officers  of  a  corporation  must  be 
elected  annually  at  such  time  during  the  year  as  the 
stockholders  may  fix  (Act  May  31,  1887,  P-  L.,  281 
and  see  Act  June  17,  1887,  P.  L.,  411).  The  election 
may  be  conducted  by  any  persori  chosen  by  the  board  of 
directors.    But  no  election  can  be  taken  until  the  person 
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•or  persons  holding  such  election  have  taken  or  sub- 
scribed an  oath  or  affirmation  to  discharge  the  duties  of 
the  office  with  fidelity,  and  to  receive  no  vote  but  such 
as  he  verily  believes  to  be  legal  (Act  April  29,  1874, 
P.  L.,  78).  An  election  held  by  a  person  who  has 
neglected  to  take  the  required  oath  or  affirmation,  or 
which  is  invalid  for  any  other  reason  may  be  set  aside 
and  a  new  election  ordered  by  the  Court  of  Common 
Pleas  of  the  proper  county,  upon  petition  of  not  less 
than  five  stockholders  supported  by  proof  satisfactory 
to  the  court  (Act  April  29,  1874). 

The  Right  to  Vote. — The  Act  of  May  26,  1893, 
P.  L.,  141,  provides  that  the  certificate  of  stock  and 
transfer  books,  or  either  *  *  *  shall  be  prima 
facie  evidence  of  the  right  of  the  person  named  therein 
to  vote  thereon  as  the  owner,  either  personally  or  by 
due  proxy.  If,  however,  objection  is  taken  by  an 
actual  stockholder  at  the  time  the  ballot  is  tendered, 
accompanied  by  a  written  statement  under  oath  that 
the  person  in  whose  name  such  stock  stands  on  such 
-certificate  or  transfer  books,  and  who  is  offering  to 
vote  thereon  either  in  person  or  by  proxy,  is  not  the 
owner  thereof,  either  in  his  own  right  or  as  active 
trustee  with  the  character  of  his  trusteeship  disclosed 
on  the  face  of  said  certificate,  or  transfer  books,  in  con- 
nection with  his  name,  it  shall  be  the  duty  of  the  judges 
of  election  to  inquire  and  determine  summarily 
whether  the  facts  are  as  represented  in  such  statement, 
and  if  so,  the  vote  or  votes  so  tendered  shall  be 
rejected.  If  the  person  named  in  the  certificate  or 
transfer  books  is  not  permitted  to  vote,  the  beneficial 
owners  of  such  stock  may  vote.  This  act  does  not 
prohibit  executors,  administrators,  guardians  or  trus- 
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tees  from  voting  on  stock  standing  in  the  name  of  a 
decedent,  minor  or  other  beneficiary. 

As  between  the  pledgeor  and  pledgee  of  capital 
stock  pledged  to  secure  a  specific  loan  with  a  fixed 
period  or  periods  of  maturity,  the  right  to  vote  is 
determined  as  follows:  First,  By  the  written  agree- 
ments of  the  pledgeor  and  pledgee.  Second,  In  all 
other  instances  the  pledgeor  is  held  to  be  the  owner  and 
entitled  to  the  right  to  vote  (Act  May  26,  1893,  P.  L.,. 
141). 

No  stockholder  is  entitled  to  vote  at  any  election  or 
at  any  meeting  of  the  stockholders,  on  whose  share 
or  shares  any  instalments  or  arrearages  may  have  been 
due  and  unpaid  for  the  period  of  thirty  days  imme- 
diately preceding  such  election  or  meeting  (Act  May 
9,  1889,  P.  L.,  180). 

The  Manner  of  Voting. — Stock  may  be  voted 
either  personally  by  the  owner  or  by  another  in  his 
stead  for  him.  The  right  of  voting  by  proxy  is  not 
a  general  right.  The  party  who  claims  the  right  must 
show  a  special  authority  therefor  (88  Pa.,  47,  103  Pa., 
134,  and  see  Acts  of  March  28,  1820,  7  Sm.,  320  and 
of  April  25,  1876,  P.  L.,  47). 

In  all  elections  for  directors  the  voting  may  be 
either  (a)  cumulative,  or  (b)  distributive,  i.  e.,  each 
member  or  stockholder,  or  other  person  having 
a  right  to  vote,  may  cast  the  whole  number  of  his 
votes  for  one  candidate,  or  distribute  them  upon 
two  or  more  candidates.  Thus,  if  a  stockholder 
or  person  having  the  right  to  vote  own  one  share 
of  stock,  or  has  one  vote,  or  is  entitled 'to  one  vote 
for  each  of  six  directors  by  virtue  thereof,  he  may 
give  one  vote  to  each  of  said  six  directors,  or  six  votes 
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for  any  one  thereof,  or  a  less  number  of  votes  for  any- 
less  number  of  directors,  whatever  may  be  the  actual 
number  to  be  elected  (Act  April  25,  1876,  P.L.,  47,  and 
see  82  Pa.,  518).  No  notice  need  be  given  of  an  inten- 
tion to  cumulate  votes  (104  Pa.,  150).  When  at  an 
election  for  seven  directors,  the  votes  are  cumulated 
and  only  five  candidates,  being  a  legal  quorum,  receive 
a  plurality  of  the  votes  and  the  next  three  receive  a 
tie  vote,  the  election  is  valid  for  the  five  directors  and 
they  may  organize  as  a  board  (109  Pa.,  560). 

Compensation  of  OfUcers. — The  right  of  an  officer 
of  a  corporation  to  recover  compensation  for  his  serv- 
ices rests  solely  in  contract.  Hence  compensation  can 
not  be  recovered  without  proof  of  a  contract  (49  Pa., 
118).  When  no  salary  attaches  to  the  office  there  is 
no  liability  for  salary  beyond  the  definite  period  for 
which  a  salary  was  fixed  (8  Montg.  Co.,  63).  Nor  is 
there  any  liability  to  pay  for  part  services  rendered 
without  a  previous  contract,  although  a  resolution  to 
pay  for  such  services  has  been  passed  (29  Pa.,  534  and 
134  Pa.,  348).  An  officer  of  a  private  corporation  at 
a  fixed  salary  can  not  claim  compensation  for  extra 
services  rendered  in  his  official  capacity  (25  Pa.,  337). 

Notice  to  Officers  as  Affecting  the  Corpora- 
tion.— In  general,  it  may  be  stated  that  notice  to  the 
officer  of  a  corporation  having  control  of  a  department 
of  business,  concerning  matters  pertaining  to  such 
department,  is  notice  to  the  corporation  (15  Pa.,  151). 
Thus,  notice  to  an  insurance  agent  through  whom 
insurance  is  effected,  constitutes  notice  to  the  insurance 
company  (53  Pa.,  353).  So,  also,  notice  to  the  presi- 
dent of  a  corporation,  as  to  any  matter  within  his 
supervision  is  notice  to  the  corporation  (5  W.  N.  C.,^ 
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144  and  2  Penny.,  277).  Moreover,  notice  imparted 
by  one  director  to  the  board  of  directors  at  a  regular 
meeting  is  notice  to  the  corporation  (10  Watts,  397 
and  9  Pa.,  27).  But  notice  to  a  stockholder  (4  W.  & 
S.,  393)  or  to  an  individual  director  who  has  no  duty 
to  perform  in  relation  to  the  subject  matter  of  the 
notice  is  not  notice  to  the  corporation,  unless  com- 
municated to  the  board  (23  Pa.,  445). 

Personal  Liability  of  Officers. — ^The  officers 
of  a  corporation  are  not  personally  liable  on  contracts 
made  in  behalf  of  the  corporation  (2  Binn.,  201  and 
167  Pa.,  359),  or  for  the  torts  of  the  corporation  (100 
Pa.,  276).  But  they  are  liable  for  any  personal  tort 
committed  without  authority  of  the  corporation  (2  W. 
N.  C,  157),  or  for  any  breach  of  official  trust 
(i  Walk.,  188  and  no  Pa.,  379).  Directors  of  a  cor- 
poration are  liable  to  both  creditors  and  stockholders 
for  any  mismanagement  of  the  corporate  assets 
( 1 10  Pa.,  328  and  78  Pa.,  370).  Any  officer  or  person 
assuming  to  act  in  this  state  as  agent  for  a  foreign  cor- 
poration which  has  failed  to  register  in  the  office  of  the 
Secretary  of  the  Commonwealth  is  personally  liable 
to  a  person  injured  thereby  (145  Pa.,  30). 

Removal  of  Officers.    - 

The  election  of  officers  and  removal  of  officers  or 
members  is  a  power  necessarily  incident  to  every  cor- 
poration whether  expressly  conferred  by  charter  or  not. 
This  power  is  usually  lodged  in  the  board  of  directors. 
But  if  it  is  not  expressly  given  to  this  body,  or  if  there 
is  no  other  method  specified,  the  electing  or  removing 
of  officers  or  members  must  be  by  the  general  body  of 
members  at  large  (Ang.  &  Ames'  Corp.,  72).     The 
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power  of  removal  should  be  exercised  with  discretion 
and  only  for  the  good  of  the  corporation.  As  a  gen- 
eral rule  removal  will  only  be  justified  in  two  cases — 
(a)  where  the  offense  committed  has  a  close  relation  to 
the  duties  of  a  corporator,  and  (b)  where  the  offense 
has  no  immediate  relation  to  the  affairs  of  the  corpora- 
tion, but  indictment,  trial,  and  conviction  have  rendered 
the  corporator  unfit  for  any  office  (2  Binn.,  441). 

Vacancies. 

All  corporations  composed  of  several  members  have 
implied  power  to  fill  any  vacancies  that  may  occur  by 
■death  or  otherwise.  If  the  vacancy  occurs  during  the 
3'^ear,  the  remaining  directors  may  supply  the  vacancy 
until  the  next  election  (Act  April  29,  1874,  P.  L.,  78). 
The  manner  of  filling  vacancies  is  to  be  determined 
by  the  character  of  the  corporation  and  the  provisions 
of  the  charter.  Thus,  social  and  religious  societies  are 
oftenof  limitedmembershipand  the  vacancies  are  usually 
filled  by  a  majority  vote  of  the  corporation.  But  in  a 
commercial  corporation  no  vote  of  admission  is  re- 
quired. This  is  because  a  person  who  owns  stock,  either 
by  original  subscription  or  by  assignment,  can  not  be 
refused  the  rights  and  privileges  of  a  member  (*  3 
Mass.,  364). 

VI.— POWERS  OF  CORPORATIONS. 
In  General. 

A  charter  is  to  a  corporation  what  a  constitution  is 
to  a  state — it  prescribes  its  powers  and  places  restric- 
tions upon  the  exercise  of  those  powers.    It  is  a  general 

•In  the  absence  of  a  good  Pennsylvania  illustrative  case,  this 
Massachusetts  authority  is  cited. 
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rule  that  a  corporation  may  exercise  all  powers  inci- 
dental or  auxiliary  to  its  main. business  or  which  may 
become  expedient,  advantageous,  or  necessary  to  the 
due  prosecution  of  the  main  undertaking  (182  Pa., 
309).  The  Act  of  April  29,  1874  (P.  L.,  73) 
prescribes  the  general  powers  which  may  be  exercised 
by  all  corporations.  But  these  general  powers,  of 
course,  are  subject  to  modification  by  the  special  charter 
of  each  corporation  created  (161  Pa.,  409).  The  gen- 
eral powers  of  a  corporation  are  (a)  to  have  succes- 
sion by  its  corporate  name,  (b)  to  make  and  use  a  com- 
mon seal,  (c)  to  purchase,  hold,  and  transfer  real  or 
personal  property,  (d)  to  act  as  trustee,  (e)  to  have 
an  office  and  to  hold  meetings,  (f)  to  make  by-laws, 
(g)  to  make  contracts,  (h)  to  sue  and  be  sued,  (i)  to 
hold  stock,  (j)  to  elect  and  remove  officers,  (k)  to  fill 
vacancies,  (1)  to  issue  and  transfer  stock  certificates, 
(m)  to  increase  or  decrease  the  capital  stock  or  indebt- 
edness and  (n)  to  declare  dividends. 

Perpetual  Succession. 

The  peculiar  quality  of  a  corporation  known  as 
perpetual  succession  does  not  mean  that  a  corporation 
must  exist  for  all  time,  but  rather  that  so  long  as  it  does 
exist  it  shall  have  the  right  to  keep  alive  its  corporate 
life  by  taking  in  successive  members.  Thus,  a  corpora- 
tion may  be  created  to  exist  for  two  hundred  years. 
The  rule  of  perpetual  succession  simply  means  that 
notwithstanding  the  death  of  the  original  corporators, 
the  corporation  shall  have  a  right  to  exist  for  the  two 
hundred  years  by  taking  in  the  members  of  each  suc- 
cessive generation.  Not  one  of  the  original  incorpora- 
tors of  the  Pennsylvania  Railroad  is  now  alive,  yet  the 
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corporation,  by  succession  of  its  members,  is  still  in 
existence. 

The  actual  period  of  time  for  which  a  corporation 
may  exist  is  limited  by  the  conditions  prescribed  by 
the  charter.  (See  Act  April  29,  1874,  P.  L.,  76  and  26 
Pa.,  287  and  i  Grant,  274.) 

Common  Seal. 

Every  corporation  created  in  this  state  must  have  a 
distinctive  seal  which  should  be  used  in  the  transac- 
tion of  all  business  by  which  the. corporation  creates  a 
right  or  incurs  an  obligation.  This  seal  must  be  affixed 
by  an  officer  or  agent  duly  authorized  to  do  so,  as  the 
secretary  of  the  corporation.  The  proof  of  a  seal  of  a 
corporation  is  accomplished  by  showing  that  the  seal 
is  the  official  seal  of  the  corporate  body  (7  S.  &  R., 
156) .  But  it  is  not  necessary  that  the  ordinary  common 
seal  must  be  used  under  all  circumstances.  The  seal 
may  be  changed  at  will.  But  in  case  of  change  it  must 
be  shown  that  the  new  seal  was  affixed  with  the  intent 
to  seal  on  behalf  of  the  corporation  (3  Grant,  225). 

Possession  and  Transfer  of  Property. 

Pennsylvania  is  the  only  state  in  the  Union  that 
recognizes  the  English  statutes  of  mortmain  as  a  part 
of  its  common  law.  Hence  it  is  that  no  corporation  can 
purchase,  hold,  or  transfer  land  in  this  state  except 
under  special  authority  of  its  charter  or  by  act  of  the 
legislature  (3  Binn.,  625). 

To  Purchase  and  Hold  Real  Estate. — The  Act 
of  April  22,  1889  (P.  L.,  42)  permits  corporations  of 
the  first  class,  i.  e.,  those  not  for  the  individual  profit 
of  their  members,  to  hold  real  estate  to  an  amount 
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the  yearly  value  or  income  whereof  does  not  exceed 
thirty  thousand  dollars.     (See  Act  April    29,    1874, 

As  indicated,  the  power  of  a  corporation  of  the  second 
class,  i.  e.,  for  profit,  to  hold  real  estate  in  excess  of 
that  which  is  necessary  and  essential  for  its  own  cor- 
porate uses  must  be  expressly  conferred  by  its  charter, 
which  also  usually  limits  the  amount  which  may  be 
held.  (Constitution  of  Pennsylvania,  Art.  XVI., 
Sec.  6;  Act  April  19,  190 1.)  A  foreign  corporation  has 
no  right  to  hold  real  estate  in  Pennsylvania  (Act  April 
26,  1855,  P.  L.,  328,  but  see  page  352  for  exceptions). 

But  if  a  corporation  of  the  first  class  should  hold 
real  estate  in  excess  of  thirty  thousand  dollars  (18  W. 
N.  C,  313),  or  if  a  foreign  corporation  or  a  corpora- 
tion of  the  second  class  should  hold  such  property  with- 
out legal  capacity  (7  S.  &  R.,  313),  no  one  but  the 
Commonwealth  can  take  advantage  of  it.  (See  Act 
June  2,  1887,  P.  L.,  302).  Thus,  an  individual  could 
not  bring  an  action  of  ejectment  against  the  corpo- 
ration. But  corporations  without  legal  capacity  to  hold 
real  estate  may  acquire  it  at  judicial  sales  in  satisfac- 
tion of  debts,  and  may  hold  the  same  for  a  period  not 
exceeding  ten  years  (Acts  of  June  2,  1877,  P.  L.,  302; 
May  22,  1878,  P.  L.,  76;  May  23,  1887,  P.  L.,  176;  and 
see  Act  June  6,  1887,  P.  L.,  350). 

To  Acquire  and  Hold  Personal  Property. — 
It  is  a  general  rule  that  a  corporation  has  the  right 
to  hold  personal  property  to  the  same  extent  as  real 
estate.  It  may  acquire  and  hold  its  own  stock  when 
its  charter  does  not  prohibit  it  and  when  the  transac- 
tion is  made  in  good  faith  (167  Pa.,  370).  But.  one 
corporation  has  no  power  to  hold  stock  in  another  cor- 
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poration  (12  Phila.,  404),  except  as  collateral  security 
for  a  prior  indebtedness  (Act  April  29,  1874,  P.  L., 
"jj;  see  Act  March  22,  1901,  No.  20). 

There  are  several  statutory  exceptions  to  this  rule, 
(a)  Building  and  loan  associations  may  invest  in  the 
bonds  or  stock  of  certain  manufacturing  corporations 
(Act  April  29,  1874).  (b)  Transportation  (Act  April 
4,  1 90 1,  No.  28),  manufacturing,  water  and  light  com- 
panies may  invest  in  bonds  and  stock  of  other  similar 
companies  (Act  June  26,  1895,  P-  L.,  258).  (c)  Any 
corporation  may  purchase  and  hold  the  bonds  and  stocks 
of  inclined  plane  railways  (Act  May  i,  1876,  P.  L.,  84) . 

To  Sell.  —  Moreover,  a  corporation  unless 
restricted  by  its  charter  or  statute  has  general  power 
to  dispose  of  the  whole  of  its  property  (57  Pa.,  213). 
But  it  has  no  power  to  sell  or  assign  the  whole  or  part 
of  its  franchises  unless  specially  authorized  (8ij4  Pa., 
114;  see  Act  March  22,  1901,  No.  20). 

To  Lease  or  Mortgage. — Unless  prohibited  by  its 
charter,  a  private  corporation  has  also  a  right  to  lease 
its  property  (66  Pa.,  375)  or  borrow  money  on  mort- 
gage and  issue  bonds  (Act  May  21,  1889,  P.  L.,  257). 
The  general  rule  is  that  the  debts  of  a  corporation 
secured  by  mortgage  will  not  be  permitted  to  exceed 
one  half  of  the  amount  of  the  capital  stock  paid  in 
(Act  May  21,  1889,  P.  L.,  257).  But  there  are 
several  exceptions  to  this  rule.  Corporations  for  the 
construction  or  maintenance  of  public  highways,  or 
bridges,  or  telegraph  lines,  or  ferries,  or  the  supply  of 
water  or  gas  or  electricity  to  the  public  may  mortgage 
their  property  and  franchises  to  the  extent  of  double 
the  capital  stock  which  is  actually  paid  in  (Act  May  21, 
1889,  P.  L.,  257). 
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To  Act  as  Trustee. 

It  is  now  accepted  as  a  general  principle  that  a  cor- 
poration has  power  to  hold  either  real  or  personal  prop- 
erty in  trust  for  any  purpose  that  is  not  foreign  to  the 
business  for  which  it  was  created  (8i  Pa.,  445)-  Thus, 
a  city  or  other  public  corporation  may  take  and  hold 
property  in  trust  for  charitable  purposes  (3  Rawle, 
170),  or  a  religious  corporation  for  religious  purposes 
( 17  S.  &  R.,  88),  or  even  a  business  corporation  for  the 
purpose  of  accomplishing  its  legitimate  business. 

The  Office  and  Meetings  of  the  Corporation. 

As  indicated,-  a  corporation  must  have  a  prin- 
cipal place  of  business.  The  location  of  its  principal 
ofHce,  the  place  of  its  annual  and  other  meetings  of 
stockholders,  or  the  time  of  holding  such  annual  meet- 
ings, or  either,  or  all,  may  be  changed  by  resolution 
of  its  board  of  directors,  adopted  by  a  two-thirds  vote 
thereof,  and  approved  at  any  annual  meeting  or  special 
meeting  duly  called  of  the  stockholders,  by  a  two- 
thirds  vote  thereof.  Upon  the  approval  of  the  stock- 
holders, the  president  of  the  corporation  must 
file  in  both  the  offices  of  the  Secretary  of  the 
Commonwealth  and  the  Auditor  General  a  report, 
under  seal  of  the  company,  specifying  the  change  or 
changes  so  made  (Act  June  8,  1893,  P.  L.,  355  and  see 
Act  May  18,  1879,  P.  L.,  7).  But  this  act  does  not 
authorize  the  location  of  the  principal  office  or  the  hold- 
ing of  the  annual  or  other  meetings  of  stockholders 
outside  of  the  limits  of  Pennsylvania  (Act  June  8, 
1893,  P.  L.,  35S).  The  annual  meeting  at  which  the 
officers  of  a  corporation  are  elected  must  be  held  in 
Pennsylvania,  (Act  November  27,  1865,  P.  L.,  1228). 
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So,  also,  all  other  meetings  of  all  corporations  must  be 
held  in  Pennsylvania,  except  the  meetings  of  such  cor- 
porations a  majority  of  whose  directors,  corporators, 
or  stockholders  are  citizens  of  a  state  other  than  Penn- 
sylvania. Corporations  of  this  character  may  hold 
-meetings,  other  than  the  annual  election,  at  such  times 
and  places,  in  Pennsylvania  or  elsewhere,  as  they  m.ay 
appoint  (Act  November  27,  1865,  P.  L.,  1228). 

Every  corporation  may  determine  by  its  by-laws  what 
number  of  stockholders  must  attend  either  in  person  or 
by  proxy,  or  what  number  of  shares  or  amount  of  inter- 
■est  must  be  represented  at  any  meeting  to  constitute  a 
■quorum.    If  the  quorum  is  not  so  determined,  a  major- 
ity in  interest  of  the  stockholders  constitutes  a  quorum 
(Act  April  29,  1874,  P.  L.,  "jy  and  see  Act  April  15, 
1869,  P.  L.,  29).     In  general,  the  will  of  a  majority 
of  the  stockholders  will  govern,  unless  the  statutes  or 
charter    provides    otherwise    (181    Pa.,    361).      An 
adjourned  meeting  of  a  corporation  may  be  called  to 
•order  by  one  who  presided  at  the  corporate  meeting 
(158  Pa.,  476),  and  such  business  may  be  transacted 
as  was  not  concluded  at  the  annual  meeting  (7  Phila., 
-350). 

JBy-Laws. 

A  corporation  has  the  right  to  make  such  by-laws 
for  the  government  of  its  own  members  as  are  author- 
ized by  its  charter  (3  S.  &  R.,  29).  These  by-laws 
are  usually  made  by  the  board  of  trustees  or  directors. 
Such  by-laws  shall  not,  of  course,  be  repugnant  to  the 
•charter  (20  Pa.,  327)  or  the  constitution  and  laws  of 
Pennsylvania  or  of  the  United  States  (30  Pa.,  155). 
^ut  a  by-law  may  be  adopted  which  is  inconsistent  with 
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the  constitution  of  the  corporation  (109  Pa.,  592).  It 
is  essential  that  all  by-laws  adopted  by  a  corporation 
be  (i)  strictly  within  the  limits  of  the  charter,  (2) 
reasonable,  and  (3)  not  operate  unjustly  or  inequitably 
upon  the  rights  of  the  parties  subject  to  them  (3 
Whart.,  228).  In  general,  valid  by-laws  are  binding^ 
on  all  who  may  become  members  of  the  corporation 
(7  W.  &  S.,  348),  even  though  they  neglect  or  be 
unable  to  read  them  (92  Pa.,  134). 

Contracts. 

General  Rule. — It  is  a  fundamental  principle 
.that  in  the  absence  of  a  positive  restriction  in  its  char- 
ter, a  corporation  has  the  same  power  as  an  individual 
to  enter  into  any  contract  that  may  be  necessary  in  the 
ordinary  course  of  the  business  for  which  it  was  created 
(143  Pa.,  408). 

Form  and  Manner  of  Contracting. — So,  also, 
in  the  absence  of  express  restrictions,  the  form  of  the 
contract  is  immaterial.  It  may  be  by  parol  (5  Pa., 
339),  written,  or  under  the  corporate  seal;  but  the 
matter  of  the  contract  must  be  necessary,  incidental  or 
advantageous  to  the  due  prosecution  of  the  main  busi- 
ness of  the  corporation  (182  Pa.,  309).  Contracts  of 
a  corporation  not  within  the  scope  of  its  corporate 
powers  will  be  enforced  neither  in  law  nor  in  equity 
(34  Leg.  Int.,  248) .  Thus,  a  corporation  created  for  the 
sole  purpose  of  refining  oil  can  not  enter  into  a  valid 
contract  for  the  sale  and  delivery  of  oil  which  is  not 
to  be  used  in  the  process  of  refining  (171  Pa.,  109). 

Persons  Who  May  Bind  the  Corporation  by 
Contract. — As  to  the  persons  who  may  enter  into 
a  valid  contract  on  the  part  of  the  corporation,  the  gen- 
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eral  rule  is  that  in  the  absence  of  charter  restrictions 
a  corporation  is  bound  by  all  contracts  entered  into 
by  any  of  its  officers  or  agents  in  the  ordinary  dis- 
charge of  their  official  duties— provided,  of  course, 
that  the  contract  be  within  the  scope  of  the  legitimate 
purpose  of  the  corporation  (4  S.  &  R.,  i6). 

Moreover,  the  corporation  will  be  bound  not  only 
by  the  express  contracts  of  its  agents,  but  also  on 
implied  contracts  inferred  from  corporate  acts  (15 
S.  &R.,  176). 

However,  for  all  purposes  of  the  commercial  world 
the  board  of  directors  is  the  corporation  and  the  usual 
method  adopted  is  for  this  body  by  a  majority  vote  to 
expressly  authorize  an  officer — ^usually  the  secretary  of 
the  corporation — ^to  enter  into  the  contract  on  behalf 
of  the  corporation. 


Suits  By  and  Against  Corporations. 

All  corporations  may  sue  and  be  sued  in  their  cor- 
porate name  (i  Lack.-Jur.,  109).  If  there  be  any  mis- 
nomer in  an  action  by  or  against  a  corporation,  it  can 
be  taken  advantage  of  only  by  a  plea  in  abatement 
(2  W.&S.,  156).  The  plea  of  abatement  simply  means 
that  the  action  abates  for  the  present.  But  this  does 
not  prevent  rectifying  the  mistake  and  bringing  the 
action  again  in  the  proper  way. 

A  corporation  may  bring  a  civil  action  when  it  has 
suffered  any  civil  wrong,  such  as  breach  of  contract 
(159  Pa.,  209)  or  slanderous  words  directed  against 
its  corporate  business  (3  C.  C,  353).  But  the  indi- 
vidual members  of  a  corporation  can  not  sue  for  cor- 
porate claims  unless  the  corporation,  after  demand. 
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improperly  refuses  to  sue.     Even  then  this  can  be 
accomplished  only  by  a  bill  in  equity. 

So,  also,  a  corporation  for  profit  may  not  only  be 
liable  for  breach  of  contract  (3  S.  &  R.,  117),  but  for 
neglect,  breaches  of  duty,  and  all  torts  committed  by 
its  agents  under  its  authority  (4  S.  &  R.,  6).  In  gen- 
eral, the  duty  and  liability  of  a  corporation  to  its  ser- 
vants is  the  same  as  that  of  natural  persons  (63  Pa., 
1^6  and  see  subject  of  Torts). 

Holding  Stock,  Election  and  Removal  of  OfHcers, 
and  Vacancies. 

The  holding  of  a  corporation's  own  stock  or  the 
stock  of  another  corporation  (page  366),  the  election 
(page  358)  and  removal  (page  362)  of  ofi&cers,and  the 
filling  of  vacancies  (page  363)  have  been  considered  in 
the  preceding  paragraphs.  It  will  be  unnecessary  to 
restate  the  principles  in  this  connection. 

Issuing  and  Transferring  Stock  Certificates. 

Any  stockholder  may  receive  a  certificate  of 
the  number  of  shares  to  which  he  is  entitled.  This 
certificate  must  be  signed  by  the  president  or  vice-presi- 
dent or  other  officer  designated  by  the  board  of  direc- 
tors, countersigned  by  the  treasurer  and  sealed  with 
the  common  seal  of  the  corporation  (Act  June  24, 
1895,  P-  L.,  258) .  The  stock  thus  issued  may  be  either 
(a)  preferred  or  (b)  common.  Preferred  stock  may 
be  issued  only  with  the  consent  of  a  majority  in  inter- 
est of  the  stockholders,  obtained  at  a  meeting  called  for 
that  purpose,  of  which  public  notice  must  be  given  for 
thirty  days  in  a  newspaper  of  the  proper  county  (Act 
April  29,  1874,  P.  L.,  75).  Preferred  stock  may  be 
issued  in  different  classes  to  be  distinguished  in  such 
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manner  as  the  directors  of  the  corporation  may  pre- 
scribe (Act  April  28,  1873,  P-  L.,  79). 

The  certificate  or  evidence  of  stock  ownership  is 
transferable  on  the  books  of  the  corporation  at  the 
pleasure  of  the  holder,  in  person  or  by  attorney,  as 
the  by-laws  may  prescribe,  subject,  however,  to  all 
payments  due  or  to  become  due  thereon  (Act  June  24, 
1895,  P.  L.,  258).  The  assignee  to  whom  the  stock 
has  been  transferred  becomes  a  member  of  the  corpora- 
tion, with  all  the  privileges  and  subject  to  all  the  pen- 
alties as  such.  He  may  compel  the  transfer  of  stock 
on  the  books  of  the  corporation  (Act  June  24,  1895, 
P.  L.,  258),  and  is  liable  for  future  calls,  as  long  as  he 
continues  to  be  the  registered  owner  of  the  stock 
(105  Pa.,  49  and  115  Pa.,  88). 

It  should  be  stated  in  this  connection  that  real  and 
personal  property,  mineral  rights,  patent  rights,  and 
other  property  may  be  taken  in  payment  of  stock  (Act 
April  17,  1876,  P.  L.,  32).  But  a  corporation  can  not 
issue  full  paid  stock  for  bonds  (2  Chest.  Co.,  183),  or 
accept  a  note  or  obligation  in  payment  of  any  part  of 
the  capital  stock  (Act  June  26,  1895,  P.  L.,  369). 
Certificates  of  stock  are  personal  property  (Act  June 
26,  1895,  P.  L.,  369). 

Increase  of  Capital  Stock  or  Indebtedness. 

In  General. — The  capital  stock  or  indebtedness  of 
any  corporation  may  be  increased  (Act  April  18,  1874, 
P.  L.,  61)  at  once  or  from  time  to  time,  by  the  consent 
of  the  persons  or  bodies  corporate  holding  the  larger 
amount  in  value  of  the  stock  of  such  company  to  the 
amount  of  thirty  millions  of  dollars  in  the  aggregate 
(Act  June  10,  1893,  P.  L.,  417).    But  no  corporation 
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can  increase  the  amount  of  its  indebtedness,  beyond  the 
amount  of  its  capital  stock  subscribed,  until  the  amount 
of  its  capital  stock  subscribed  be  fully  paid  in  (Act 
April  1 8,  1874,  P.  L.,  61  and  86  Pa.,  340).  Nor  can 
the  increase  of  capital  stock  or  indebtedness  be  made 
for  anything  other  than  money,  labor  done,  or  money 
or  property  actually  received  (Constitution  of  Penna., 
Art.  XVI,  Sec.  7  and  see  i  Mona.,  497). 

There  are  certain  formalities  that  must  be  complied 
with  before  capital  stock  or  indebtedness  can  be 
increased,  (a)  A  meeting  of  the  board  of  directors 
must  consider  and  pass  favorably  on  it.  (b)  An  elec- 
tion of  the  stockholders  must  be  had.  (c)  A  return 
of  this  election  must  be  made  to  the  Secretary  of  the 
Commonwealth.     (See  Act  Feb.  9,  1901,  No.  i). 

Meeting  of  Board  of  Directors. — A  corporation 
desirous  of  increasing  its  capital  stock  or  indebtedness 
must,  by  a  resolution  of  its  board  of  directors,  call  a 
meeting  of  its  stockholders  therefor.  This  meeting 
must  be  held  at  its  chief  office  or  place  of  business  in 
Pennsylvania.-  The  notice  of  the  time,  place,  and 
object  of  the  meeting  must  be  published  once  a  week 
for  sixty  days  prior  to  the  meeting,  in  at  least  one 
newspaper  published  in  the  county,  city  or  borough 
wherein  such  office  or  place  of  business  is  situated 
(Act  Feb.  9,  1901,  No.  i).  It  has  been  held  that 
this  preliminary  notice  may  be  waived  by  the  unani- 
mous consent  of  all  the  stockholders,  evidenced  by  their 
signatures  (2  Chest.  Co.,  128).  If  the  stockholders 
have  knowledge  of  the  intention  to  increase  the  stock, 
the  failure  to  give  this  statutory  notice  can  not  be  taken 
advantage  of  by  one  not  injured  by  the  want  of  such 
notice  (16  W.  N.  C,  357). 
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Election  by  the  Stockholders. — Pursuant  to 
the  call  of  the  board  of  directors,  an  election  of  the 
stockholders  of  the  corporation  is  taken  for  or  against 
the  increase  of  the  capital  stock  or  indebtedness.  The 
election  is  conducted  by  three  judges,  stockholders  of 
the  corporation,  appointed  by  the  board  of  directors. 
If  one  or  more  of  the  judges  be  absent,  the  judge  or 
judges  present  may. appoint  a  judge  or  judges  to  act 
in  the  place  of  the  judge  or  judges  absent.  The 
judges  must  take  and  subscribe  an  oath  or  affirmation, 
Taefore  an  officer  authorized  by  law  to  administer  the 
same,  to  conduct  the  election  well  and  truly,  and 
according  to  law.  The  judges  decide  upon  the  quali- 
fication of  votes,  count  the  number  of  shares  voted  for 
and  against  the  increase,  decide  whether  the  increase 
is  favored  or  rejected,  make  out  duplicate  returns  of 
the  election,  stating  the  number  of  shares  of  stock  that 
voted  for  and  against  the  increase,  and  then  subscribe 
and  deliver  such  return  to  one  of  the  chief  officers  of 
the  corporation  (Act  Feb.  9,  1901,  No.  i). 

The  corporation  must  furnish  to  the  judges  a  state- 
ment of  the  amount  of  its  capital  stock,  with  the  names 
of  persons  or  bodies  corporate  holding  it,  and  the  num- 
ber of  shares  by  each  respectively  held.  This  state- 
ment must  be  signed  and  its  correctness  sworn  to  by 
one  of  the  chief  officers  of  the  corporation  (Act  Feb. 
9,  1901,  No.  i). 

On  each  ballot  must  be  indorsed  the  number  of 
shares  represented  by  it.  This  ballot  must  be  signed 
l)y  the  holder,  or  by  the  person  holding  a  proxy.  A 
share  transferred  within  sixty  days  of  the  election  will 
not  entitle  the  holder  to  vote  on  it  (Act  Feb.  9,  1901, 
INo.  i).    Nor  will  the  holder  of  a  share  have  a  right 
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to  vote  upon  which  any  instalment  or  arrearages 
remain  due  and  unpaid  for  the  period  of  thirty  days, 
immediately  preceding  the  election  (Act  Feb.  9,  1901, 
No.  i).  A  proxy  will  not  be  received  or  entitle  the 
holder  to  vote,  unless  it  bear  date  and  be  executed 
within  three  months  preceding  the  election  (Act  Feb. 
9,  1901,  No.  i). 

Return  of  Election. — If  the  stockholders  vote  in 
favor  of  the  increase,  the  corporation  must  file  in  the 
ofiSce  of  the  Secretary  of  the  Commonwealth,  within 
thirty  days  after  the  election,  one  of  the  copies  of  the 
return  of  the  election  with  a  copy  of  the  resolution  and 
notice  calling  the  same  annexed  to  it.  The  president 
or  treasurer  of  the  corporation,  within  thirty  days  after 
the  increase  of  the  capital  stock  or  indebtedness,  must 
make  a  return  to  the  Secretary  of  the  Commonwealth,, 
under  oath,  of  the  amount  of  the  increase  and  the 
terms  on  which  additional  stock  is  issued.  In  case  of 
neglect  or  omission  to  make  the  proper  return  to  the 
state,  the  corporation  becomes  subject  to  a  penalty  of 
five  thousand  dollars.  These  returns  must  be  recorded 
by  the  Secretary  of  State  in  a  book  kept  for  this  pur- 
pose (Act  April  29,  1874,  P.  L.,  83). 

Reduction  of  Capital  Stock. 

The  Act  of  June  8,  1893  (P.  L.,  351 )  provides  that 
the  capital  stock  of  any  corporation  may  be  reduced 
from  time  to  time  by  the  consent  of  the  persons  or 
bodies  corporate  holding  the  larger  amount  in  value 
of  the  stock  of  such  company,  provided  that  such 
reduction  be  not  below  the  amount  of  capital  stock 
required  by  law  for  the  formation  of  such  company. 

The  same  formalities  required  in  the  increase  of 
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the  capital  stock  or  indebtedness  of  a  corporation  must 
be  complied  with  under  the  same  penalty  in  the  reduc- 
tion of  the  capital  stock.  That  is  to  say,  there  must  be 
(a)  a  similar  meeting  of  the  board  of  directors,  (b) 
a  similar  vote  of  the  stockholders,  and  (c)  a  similar 
return,  under  a  similar  penalty,  of  the  election  must  be 
made  to  the  Secretary  of  the  Commonwealth  (Acts- 
June  8,  1893,  P.  L.,  351  and  April,  29,  1874,  P.  L., 
75)- 

Declaring  of  Dividends. 

A  dividend  is  a  proportionate  share  in  the 
profits  of  a  corporation  (see  74  Pa.,  83  and  179 
Pa.,  424  and  55  Pa.,  448).  The  right  to  declare 
dividends  is  inherent  in  every  trading  corporation 
( 181  Pa.,  361 ),  but  in  the  absence  of  express  authority, 
a  corporation  can  not  contract  to  pay  dividends 
on  the  stock  of  certain  subscribers  at  a  fixed  rate 
for  a  certain  number  of  years  (79  Pa.,  210).  The 
right  to  a  dividend  is  dependent  upon  the  discretion  of 
theboardof  directors,  which  discretion,  however,  is  sub- 
ject to  the  control  of  the  court ( 159 Pa.,  112).  The  right 
to  participate  in  dividends  declared  is  governed  by  the 
contract  upon  which  the  stock  is  issued  (49  Pa.,  270). 
Dividends  should  be  paid  to  the  person  in  whose  name 
the  stock  stands  on  the  books  of  the  company  (99  Pa., 
425).  Hence,  where  stock  is  pledged  and  stands  in  the 
name  of  the  pledgee  on  the  books  of  the  company,  he  is 
entitled  to  the  dividends  (149  Pa.,  363). 

Restrictions  on  Powers  of  Corporations. 

Negotiable  Notes,   Wills,  and  Guaranty. — 
The  general  rule  in  regard  to  all  powers  granted  a 
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corporation  by  its  charter  is  that  they  must  be  construed 
strictly.  Hence,  unless  authority  be  given  in  the  char- 
ter or  unless  it  be  necessary  for  the  purpose  of  carrying 
into  effect  the  powers  expressly  granted,  no  corporation 
can  issue  bills,  receive  deposits,  loan  money,  or  make 
any  negotiable  instrument  (i  Grant,  36).  Nor  can 
they  receive  property  by  will,  unless  such  property  be 
for  charitable  uses  (6  S.  &  R.,  220,  and  also  3  Rawle,, 
170).  Nor  can  corporations  lend  their  credit,  and  thus 
tecome  surety  or  guarantor  for  the  contract  or  debt 
of  a  third  person  or  corporation  (91  Pa.,  376),  unless 
the  corporation  be  created  for  this  express  purpose. 

Amendment  or  Alteration  of  a  Corpora- 
tion.— Another  important  restriction  upon  the  power 
of  a  corporation  results  in  its  inability  to  amend  its 
own  charter  or  change  its  own  privileges.  The  Act  of 
June  13,  1883  (P.  L.,  122)  outlines  the  method  to  be 
adopted  to  amend  or  alter  a  charter.  The  corporation 
desiring  the  amendment  or  alteration  must  first  give 
notice  in  two  newspapers  for  a  period  of  three  weeks 
of  its  intention  to  apply  to  the  GrtDvernor  of  the  state 
for  such  change.  A  new  certificate  must  then  be  pre- 
pared under  its  corporate  seal  setting  forth  the  charac- 
ter and  objects  of  the  proposed  improvements,  amend- 
ment, or  alteration  of  the  charter.  This  certificate 
must  be  acknowledged  before  the  Recorder  of  Deeds 
of  the  home  cdunty  of  the  corporation  by  the  President 
and  Secretary  of  the  corporation,  and  sent  to  the 
Governor  with  the  proof  of  publication  of  the  notice. 
If  he  approve  of  the  change,  he  will  direct  letters  patent 
to  issue  reciting  the  amendments  or  alterations.  The 
certificate  with  all  endorsements  is  then  filed  in  the 
office  of  the  Secretary  of  the  Commonwealth. 
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It  should  be  added  in  this  connection  that  charters 
are  renewed  in  the  same  way  that  charters  are  granted, 
with  the  additional  requirement  that  the  certificate  for 
a  re-charter  must  state  the  fact  that  it  is  a  renewal  of 
the  former  charter — ^namirtg  the  corporation  and  the 
•date  of  its  first  charter  (Act  April  29,  1874,  P.  L.,  75). 

VII.— LIABILITIES  OF  CORPORATIONS. 

The  liabilities  of  a  corporation  may  be  considered 
under  the  general  heads  of  (A)  the  corporate  liability, 
and  (B)  the  personal  liability  of  the  individual  mem- 
bers of  the  corporation. 

CORPORATE  LIABILITY. 

The  liabilities  of  a  corporation  as  such  may  arise 
•either  from  (a)  a  breach  of  contract,  or  (b)  from  such 
a  breach  of  duty  as  amounts  to  a  tort,  (c)  or  which 
amounts  to  a  criminal  wrong,  a  civil  wrong,  or  (d) 
they  may  arise  from  the  duties  which  it  owes  to  the 
state. 

^Liability  on  Contract. 

As  has  been  pointed  out  in  a  preceding  section,  a 
corporation  has  power  to  enter  into  all  contracts  which 
may  be  necessary  for  the  purpose  of  carrying  into  effect 
the  powers  expressly  granted  by  the  charter.  These 
contracts  may  be  made  by  officers  and  agents  expressly 
or  impliedly  authorized  to  enter  into  contracts  on 
tehalf  of  the  corporation,  or  may  be  made  without 
authority  and  subsequently  ratified  by  the  corporation 
(see  subject  of  Agency).  Of  course,  the  corporation  is 
liable  on  all  valid  contracts  to  which  it  is  a  party  and 
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which  by  the  terms  of  its  charter  it  had  a  right  ta 
create. 

Liability  for  Torts. 

Positive  Torts. — The -general  rule  is  that  a  cor- 
poration is  liable  to  the  same  extent  as  a  natural  per- 
son for  the  wrongful  acts  and  omissions  of  its  oiificers 
and  agents  (4  S.  &  R.,  15  and  see  subject  of  Torts). 
Thus,  a  corporation  is  liable  for  a  trespass  upon  the 
lands  of  another  (9  S.  &  R.,  94),  or  for  an  assault  com- 
mitted or  nuisance  maintained  by  any  officer  or  agent 
of  the  corporation  in  the  discharge  of  his  usual  employ- 
ment. A  corporation  is  not  only  liable  for  compensa- 
tory damages.  It  may  also  be  liable  for  exemplary  or 
punitive  damages  for  a  wrong  committed  by  its  officers 
or  agents  within  the  scope  of  their  ordinary  employ- 
ment (123  Pa.,  140). 

Negligence.^ — Moreover,  the  corporation  is  liable 
not  only  for  the  positive  torts  of  its  officers  and  agents, 
but  also  for  any  wrongful  neglect  to  act  at  all  or  for 
the  doing  of  any  legal  act  in  a  wrongful  or  negligent 
manner  (63  Pa.,  290).  Thus,  if  a  railway  train  in 
approaching  a  road  crossing  without  whistling  or  ring- 
ing its  bell  strikes  and  injures  a  man,  it  will  be  liable 
in  damages.  So,  also,  a  corporation  is  liable  for  failure 
to  furnish  proper  and  safe  tools  to  its  employees  ( 1 36 
Pa.,  618  and  see  197  Pa.,  629) .  But  the  person  injured 
must  not  by  any  act  or  neglect  of  his  have  contributed 
to  the  accident.  An  employer  performs  his  duty  when 
he  furnishes  tools  of  ordinary  character  and  reasonable 
safety,  and  the  former  is  the  test  of  the  latter 
(136  Pa.,  618). 

Fraud  and  Deceit. — Again,  a  corporation  may  be 
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held  liable  for  the  frauds  or  false  representations  of  its 
authorized  officers  or  agents  to  the  same  extent  as  a 
private  individual  (io6  Pa.,  125).  Thus,  if  A  the 
agent  of  B  corporation  falsely  represented  to  C  that 
a  spurious  article  was  genuine,  the  false  representation 
will  be  considered  as  the  act  of  the  corporation  and  it 
will  be  held  liable  for  the  deceit. 

Malicious  Wrongs. — So,  also,  a  corporation  may 
be  liable,  just  as  a  natural  person  is,  for  the  malicious 
Avrongs  of  its  agents  in  the  course  of  their  employment 
(9  Phila.,  189,  and  148  Mass.,  513).  Thus,  a  corpora- 
tion is  liable  for  a  libel  published  by  its  agent  in  the 
course  of  his  employment. 

Criminal  Liability. 

All  corporations  except  municipal  corporations  are 
liable  to  indictment  to  the  same  extent  as  natural 
individuals  for  any  failure  to  do  an  act  which  it  should 
have  performed  (60  Pa.,  367),  or  for  the  doing  of  a 
legal  act  in  an  offensive  or  negligent  manner  (60  Pa., 
2,67).  Thus  a  turnpike  company  may  be  indicted  for 
its  failure  to  repair  the  road  or  bridges,  or  it  may  be 
indicted  if  the  positive  acts  of  its  agents  obstruct  the 
highway.  A  corporation,  being  impersonal,  can  not  be 
imprisoned.  But  it  may  be  punished,  by  fine  or  by  for- 
feiture of  its  charter. 

Liability  to  the  State. 

The  two  principal  duties  which  a  corporation  owes 
to  the  state  are  (a)  to  pay  taxes  and  (b)  to  submit  to 
visitation. 

Taxes. — Like  an  individual,  a  corporation  must 
pay  taxes  to  the  state  for  the  privilege  of  holding  land 
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and  for  the  protection  accorded  its  business.  The  Act 
of  June  8,  1893  (P.  L.,  354)  prescribes  what  taxes 
shall  be  paid  by  the  different  corporations.  The  gen- 
eral rule  is  that  most  corporations,  joint-stock  associa-  , 
tions,  or  limited  partnerships  must  pay  a  tax  of  five 
mills  on  every  dollar  of  the  actual  value  of  the  whole 
capital  stock.  This  actual  value  is  determined  by 
appraisement  of  the  stock.  This  tax  must  be  paid  to 
the  treasury  of  the  state  within  thirty  days  from  the 
date  of  the  settlement  of  the  account  by  the  Auditor- 
General  and  State  Treasurer.  The  payment  of  this 
tax  relieves  the  corporation  from  any  further  tax  on  the 
mortgages,  bonds,  and  other  securities  owned  by  them 
in  their  own  right — except  where  such  securities  are 
held  as  trustees,  executors,  administrators,  or  guardians. 

A  manufacturing  corporation  must  pay  the  state 
tax  of  five  mills  upon  such  proportion  of  its  capital 
stock  as  is  invested  in  any  property  or  business  not 
strictly  incident  to  its  manufacturing  business  in  addi- 
tion to  the  local  taxes  assessed  upon  its  property  in 
the  districts  where  located. 

The  tax  upon  fire  or  marine  insurance  corporations 
is  three  mills  on  each  dollar  of  the  actual  value  of  the 
whole  capital  stock. 

Railroad,  transportation,  telephone,  telegraph, 
express  and  electric  light  corporations  must  pay  a  tax 
of  eight  mills  upon  each  dollar  of  the  gross  receipts 
semi-annually — upon  the  last  days  of  January  and 
July.     (See  Act  May  29,  1901,  No.  213.) 

As  indicated  in  a  preceding  section,  all  corporations 
for  religious,  educational,  or  charitable  purpose  are  ex- 
empt from  taxation  (Acts May 29,  igoi.Nos. 204,211). 

Visitation. — Corporations  are  liable  and  subject 
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to  "visitation."  By  visitation  of  corporations  is  meant 
the  authority  to  examine  into  the  affairs  of  the  cor- 
poration and  regulate  the  manner  in  which  its  business 
is  managed  (Kent's,  Vol.  2,  page  300).  It  is  a 
general  rule  that  in  the  case  of  eleemosynary  or  charit- 
able corporations  the  visitorial  power  vests,  by  impli- 
cation of  la-w,  in  the  founder  and  his  heirs.  In 
case  there  are  no  heirs,  the  state  may  appoint  proper 
visitors.  The  state  exercises  this  power  through  the 
medium  of  its  courts  of  law  (Kent's  Comm.,  Vol.  2, 
page  200).  Qvil  corporations — whether  public,  as 
towns  and  boroughs,  or  private  as  banks  and  manufac- 
turing corporations — are  not  exposed  to  visitation.  But 
they  are  amenable  to  the  courts  of  justice  for  the  exer- 
cise and  abuse  of  their  powers. 

PERSONAL  LIABILITIES  OF  CORPORATORS. 

The  distinguishing  characteristic  of  a  corporation 
is  the  fact  that  the  members  of  it  are  liable  only  to  a 
limited  extent  for  the  debts  contracted  by  it.  At  com- 
mon law,  the  rule  was  to  relieve  the  corporators  of  all 
liability.  But  this  rule  has  since  been  changed  by 
statute.  The  Act  of  April  29,  1874  (P.  L.,  80  and  99) , 
provides  that  the  stockholders  of  every  commercial  cor- 
poration shall  be  liable  in  their  individual  capacity  to 
the  amount  of  stock  held  by  each  of  them  for  work  or 
labor  done  to  carry  on  the  business  of  the  corporation. 
(See  105  Pa.,  49  and  84  Pa.,  168.)  This  personal 
liability  of  the  stockholders  applies  to  all  holders  of 
stock  whether  they  are  the  first  holders,  or  whether 
they  hold  by  transfer,  or  whether  they  merely  hold 
the  stock  as  collateral  security  (98  Pa.,  505).  It  has 
been  held  that  this  personal  liability  is  not  discharged 
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by  the  directors  obtaining  an  extension  of  time 
(98  Pa.,  505).  But,  the  individual  stockholders  are 
not  liable  for  debts  of  any  other  character  which  may 
be  contracted  by  the  corporation.  Their  liability  is 
limited  alone  to  wage  claims  of  employees,  which  are 
brought  within  six  months  after  the  debt  has  become 
due  (Act  April  29,  1874,  P.  L.,  80). 

VIII.— DISSOLUTION  OF  A  CORPORATION. 

A  corporation  is  dissolved  when  the  corporate  fran- 
chise conferred  by  the  state  is  extinguished.  This  may 
happen  in  six  different  ways,  (a)  The  legislature  of  the 
state  may  pass  a  statute  extinguishing  the  franchise, 
(b)  The  franchise  may  be  forfeited  by  judicial  pro- 
ceedings, (c)  or  it  may  be  surrendered  to  the  state, 
(d)  The  time  limited  by  the  charter  may  expire,  (e) 
or  a  contingency  prescribed  by  the  charter  may  happen, 
(f)  or  an  integral  part  of  the  corporation  may  fail. 

By  Statute. 

The  creation  of  a  corporation  is  in  the  nature  of 
a  contract  between  the  state  and  the  corporators.  The 
constitution  of  the  United  States  provides  that  the 
obligations  of  contracts  shall  not  be  impaired  (Article 
I.,  Sec.  10).  Hence,  it  is  a  general  principle  of  law 
that  a  state  legislature  can  not  repeal,  impair,  or  alter 
the  charter  of  a  private  corporation  against  its  con- 
sent or  without  its  default  (6  Pa.,  86).  But  this  rule 
of  law  does  not  prevent  the  state  from  reserving,  in  all 
the  charters  granted,  the  right  to  repeal,  alter,  or 
amend  the  charter  at  its  discretion  (26  Pa.,  287). 
Where  this  right  is  reserved  the  legislature  may  alter 
or  revoke  the  charter  of  the  private  corporation.    The 
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Constitution  of  Pennsylvania  (Art.  XVI.,  sec.  lo)  and 
an  Act  of  Assembly  (Act  April  29,  1874,  P.  L.,  76) 
reserve  this  power  to  the  Legislature  of  Pennsylvania. 
(See  26  Pa.,  287  and  i  Grant,  274.)  But  in  the  case 
oi  public  corporations,  as  cities  and  boroughs,  the  legis- 
Jature  under  proper  limitations  has  power  to  alter, 
restrain,  or  destroy  them.  They  exist  only  for  public 
purpose  and  may  be  controlled  by  the  legislature  with- 
out any  express  reservation. 

By  Forfeiture. 

A  corporation  may  be  dissolved  by  a  forfeiture  or 
revocation  of  its  charter.  (See  Constitution  of  Penn- 
sylvania, Art.  XVI,  Sec.  10  and  26  Pa.,  287.)  The 
causes  which  justify  a  forfeiture  are  either  misuser  or 
nonuser  of  its  franchise,  or  a  substantial  departure 
from  the  real  purposes  of  its  creation  (28  Pa.,  383; 
see  Act  May  21,  igoi).  Thus,  where  a  bank  is  pro- 
hibited by  its  charter  from  making  loans  at  a  greater 
rate  of  discount  than  one-half  of  one  per  cent,  for  thirty 
days,  and  from  dealing  in  promissory  notes,  it  would 
be  sufficient  ground  for  forfeiture  of  its  charter  if  it 
^wilfully  violated  these  restrictions.  So,  also,  a  charter 
"would  be  forfeited,  if  the  corporation  neglect  to  carry 
on  its  work  or  to  make  improvements  for  the  space  of 
two  years  from  the  date  of  its  letters  patent,  or"  if  it  fail 
to  complete  within  five  years  the  work  or  improvements 
begun  under  the  franchise  (Acts  April  17,  1876,  P.  L., 
^y,  May  16,  1889,  P.  L.,  242  and  June  13,  1883, 
P.  L.,  123). 

But  this  forfeiture  must  be  judicially  determined 
by  a  writ  of  quo  warranto  brought  at  the  instance  and 
-under  the  authority  of  the  state  (4  Rawle  9,  16  S.  &  R., 

25 
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145  and  17  Pa.,  407).  The  writ  of  quo  warranto' 
simply  commands  the  sheriff  to  summon  the  defendant 
corporation  to  appear  before  the  court  and  show  by 
what  authority  he  holds  the  franchise.  As  indicated, 
it  is  a  settled  rule  of  law  that  no  franchise  can  be  for- 
feited or  corporation  dissolved  tmtil  the  default  has  been, 
judicially  ascertained  and  determined.  But  see  no 
Pa.,  391,  as  to  the  dissolution  of  corporations  which 
fail  to  comply  with  the  Act  of  April  17,  1876,  P.  L.,. 
37.     (See  also  Act  May  21,  1901). 

By  Surrender. 

A  corporation  may  also  surrender  its  francWse. 
But  in  order  to  protect  the  rights  of  creditors  the  sur- 
render is  not  complete  until  it  has  been  accepted  by 
the  state.  The  Act  of  April  9,  1856  (P.  L.,  293)  pro- 
vides that  when  a  corporation  desires  to  surrender 
any  or  all  powers  contained  in  its  charter  it  must 
present  a  petition  to  the  Court  of  Common  Pleas  under 
the  corporate  seal  and  with  the  consent  of  a  majority 
of  the  corporators,  praying  for  permission  to  sur- 
render such  powers.  The  court  wilj  enter  a  decree  in 
accordance  with  the  prayer  of  the  petition,  if  it  is  satis- 
fied that  such  can  be  done  without  prejudice  to  the 
public  welfare  or  the  interests  of  the  corporators. 

It  is  required  by  the  Act  of  April  4,  1872  (P.  L., 
40)  that  notice  of  this  application  for  surrender  must 
be  printed  in  two  newspapers  in  the  county  in  which 
the  principal  operations  of  the  corporation  are  con- 
ducted. The  petition  to  surrender  may  be  presented  ta 
the  Court  of  Common  Pleas  either  of  the  county  where 
the  principal  business  is  transacted  or  where  the  prin- 
cipal office  is  located. 
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By  Expiration  of  Time. 

Corporations  are  often  chartered  to  exist  during 
a  certain  period  of  time  or  until  a  certain  day.  Under 
such  conditions  the  corporation  ceases  to  exist  so  soon 
as  the  time  expires  or  the  day  happens.  The  interven- 
tion of  the  courts  is  not  necessary  to  dissolve  a  corpora- 
tion by  the  expiration  of  the  time  fixed. 

By  Happening  of  a  Contingency. 

So,  also,  a  corporation  may  be  dissolved  without 
the  intervention  of  the  courts  by  the  happening  of  some 
contingency  prescribed  in  its  charter.  Thus,  a  charter 
provides  that  the  corporation  shall  exist  only  so  long  as 
it  complies  with  some  requirement  of  the  charter,  and 
that  in  case  of  non-compliance  the  corporate  franchises 
shall  be  terminated.  If  the  corporation  should  fail  to 
comply  with  the  requirement,  the  charter  Would 
immediately  upon  such  failure  be  forfeited  and  the 
corporation  dissolved,  without  further  proceeding  on 
the  part  of  the  state  (no  Pa.,  397). 

By  Failure  of  Integral  Part. 

Aggregate  corporations  are  often  composed  of  dis- 
tinct parts.  These  distinct  parts  are  called  integral  parts 
and  are  necessary  to  the  complete  existence  of  the  cor- 
poration (4  Rawle,  9).  Thus,  a  church  corporation  is 
composed  of  clerical  and  lay  members,  and  neither  has 
capacity  to  take  anything  in  succession  as  a  sole  corpo- 
ration. Hence,  it  is  held  as  a  general  principle  of  law  that 
any  permanent  and  continued  loss  or  failure  of  any  one 
of  these  integral  parts  must  result  in  a  dissolution  of 
the  corporation  (Kent's  Comm.,  Vol.  2,  388).  As 
a  corollary  of  this  principle  it  has  been  held  that 
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where  a  corporation  consists  of  different  integral  parts, 
the  majority  of  each  class  must  consent  before  the 
charter  of  the  corporation  can  be  altered,  or  before  any- 
corporate  act  can  be  done  (7  S.  &  R.,  516). 

Because  private  and  commercial  corporations  issue 
transferable  shares,  this  method  of  dissolution  can 
seldom  occur  with  them.  It  most  frequently  occurs  in 
the  case  of  municipal,  religious,  and  social  corpora- 
tions whose  members  are  all  dead. 

Effect  of  Dissolution. 

In  general,  it  may  be  said  that  the  dissolution  of  a 
corporation  has  no  more  effect  upon  the  obligations 
of  the  corporation  than  the  death  of  a  private  person 
has  upon  obligations  contracted  by  him.  Where  a 
corporation  has  been  dissolved  by  any  legal  method, 
the  court  upon  petition  of  the  creditors  or  stockholders 
may  ask  for  the  appointment  of  a  receiver.  It  is  the 
duty  of  this  receiver  to  take  charge  of  all  the  property — 
both  real  and  personal — of  the  late  corporation,  and 
hold  it  as  a  trust  fund  for  the  payment  oi  all  debts  con- 
tracted by  the  corporation.  If  there  be  any  money 
remaining  after  all  legal  claims  have  been  paid,  it  will 
be  divided,  of  course,  among  all  the  stockholders  pro- 
portionately to  the  number  of  shares  held  (Act  April 
26,  1893,  P.  L.,  26). 
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of  Parents.  C — Rights  of  Parents  and 
Children. 

I.— RELATION    OF    HUSBAND    AND    WIFE. 

The  relation  of  husband  and  wife  will  be  considered 
under  the  general  heads  of  A — Marriage,  B — The 
Effect  of  Marriage,  and  C — Separation  and  Divorce. 

A.— MARRIAGE. 
Definition  of  Marriage. 

A  marriage  is  the  combination  of  legal  conditions 
under  which  a  man  and  woman  may  lawfully  cohabit 
and  have  legitimate  children.  Marriage  is  not  a  con- 
tract, but  a  status  brought  about  by  the  performance 
of  legal  conditions  and  contracts,  one  of  which  is  the 
contract  to  marry  (Tiffany's  Persons  and  Domestic 
Relations,  4). 

Essentials  of  a  Marriage. 

There  are  three  essentials  of  a  valid  marriage. 
First,    There    must   be   competent   parties.      Second, 
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There  must  be  a  mutual  and  real  agreement  to  marry. 
Third,  There  must  be  the  formalities  of  a  marriage. 

Competent  Parties. — The  general  rule  of  law  is 
that  any  person  capable  of  intelligent  consent  is  capable 
to  enter  into  a  valid  contract  to  marry  and  perform  such 
contract.  The  causes  which  may  incapacitate  either 
party  from  entering  into  the  marriage  relation  are  (a) 
Non-age,  (b)  Insanity  and  Intoxication,  (c)  Physical 
Incapacity,  (d)  Relationship  by  Blood  or  Marriage,  and 
(e)  Prior  Marriage. 

Non-Age.— The  Act  oi  May  2^,  1887  (P.  L.,  170), 
provides  that,  no  person  who  is  under  the  age  of 
twenty-one  shall  be  granted  a  license  to  marry  without 
the  consent  of  his  or  her  parent  or  guardian  personally 
given  before  the  Clerk  of  the  Courts  or  certified  under 
the  hand  of  such  parent  or  guardia.n  acknowledged 
before  a  Notary  Public  and  attested  by  two  adult  wit- 
nesses. But  the  marriage  of  persons  under  age  is  not 
void,  unless  the  parties  are  under  seven  years.  If  the 
parties  are  over  seven  and  under  twenty-one  the  mar- 
riage is  voidable — i.  e.,  it  is  valid  unless  avoided  when 
the  age  of  twenty-one  is  reached.  Cohabitation  or 
acknowledgment  of  the  marriage  after  both  parties  are 
of  full  age  is  an  affirmance  of  the  marriage. 

Insanity  and  Intoxication. — Insanity  or  intox- 
ication of  either  party  will  invalidate  a  marriage. 
But  the  insanity  or  drunkenness  must  be  of  such  a 
nature  as  to  prevent  the  party  from  understanding 
either  the  nature  of  the  marriage  or  its  consequences. 
The  test  of  insanity  seems  to  be,  is  the  party  capajjle 
of  conducting  himself  with  personal  safety  to  himself 
and  others,  and  of  managing  his  own  affairs  (6  W.  & 
S.,  451 ).    The  insanity  or  drunkenness  must  also  exist 
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at  the  time  of  the  marriage.  Neither  prior  nor  subse- 
quent insanity,  nor  both,  are  sufficient  to  avoid  a  mar- 
riage if  it  took  place  in  a  lucid  interval  (159  Pa.,  634). 

The  effect  of  insanity  or  intoxication  is  to  render 
the  marriage  void  and  incapable  of  subsequent  ratifica- 
tion. But  if  either  party  knevif  that  he  or  she  was  mar- 
rying an  insane  or  drunken  person,  he  or  she  can  not 
subsequently  avoid  the  marriage. 

Physical  Incapacity. — Any  physical  incapacity  to 
-copulate,  or  impotence  is  a  ground  for  divorce  in  Penn- 
sylvania (Act  March  13,  1815 ;  6  Sm.,  286),  and  where 
impotence  is  a  cause  for  divorce  it  will  be  construed  to 
render  it  a  cause  for  nullifying  the  marriage  (Stewart, 
Marriages  and  Divorce,  235).  The  test  Qf  impotence 
is  not  capacity  to  copulate.  Impotence  is  well'defined 
as  want  of  procreative  power  (Act  March  13,  1815,  6 
Sm.,  286),  inability  to  copulate  or  to  laeget  children, 
sterility,  barrenness. 

The  impotence  must  date  from  the  time  of  the  mar- 
riage, and  be  incurable  (10  W.  N.  C,  569).  If  the 
impotence  existed  at  the  time  of  the  marriage,  but  was 
subsequently  cured,  the  marriage  will  not  be  annulled. 

Relationship  by  Blood  or  by  Marriage.— The  Act 
of  March  31,  i860  (P.  L.,  392),  makes  it  a  crime  for 
any  person  to  commit  incestuous  fornication,  or  adul- 
tery, or  intermarry  within  the  degrees  of  consanguinity 
or  affinity  given  below,  and  declares  all  such  rharriages 
void.  The  degrees  of  consanguinity  or  of  blood  rela- 
tion within  which  a  man"  may  not  marry  are  (a)  his 
mother,  (b)  his  father's  sister,  (c)  his  mother's  sistei-j 
(d)  his  sister,  (e)  his  daughter,  (f)  or  the  daughter 
of  his  son  or  daughter.  The  degrees  within  which  a 
woman  may*  not  marry  are  her  (a)  father,   (b)  her 
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father's  brother,  (c)  her  mother's  brother,  (d)  her 
brother,  (e)  her  son,  (f)  or  the  son  of  her  son  or 
daughter.  The  Act  of  June  24,  1901,  makes  void  the 
marriage  of  first  cousins  after  January  i,  1902. 

The  degrees  of  affinity  or  that  relationship  which 
results  from  marriage  within  which  a  man  may  not 
marry  are  (a)  his  father's  wife,  (b)  his  son's  wife, 
(c)  his  son's  daughter,  (d)  his  wife's  daughter,  (e) 
or  the  daughter  of  his  wife's  son  or  daughter.  A. 
woman  may  not  marry  (a)  her  mother's  husband,  (b) 
her  daughter's  husband,  (c)  her  husband's  son,  (d) 
or  the  son  of  her  husband's  son  or  daughter. 

Prior  Marriage. — A  valid  prior  marriage  undis- 
solved will  make  void  an  attempted  second  marriage. 
The  childrenof  such  second  marriage  are,  of  course,  ille- 
gitimate (12  Pa.,  328) .  It  is  held  that  the  second  mar- 
riage is  void  even  though  it  was  entered  into  by  either 
or  both  parties  in  good  faith,  and  on  a  reasonable  belief 
in  the  former  spouse's  death  and  after  seven  years' 
absence  of  the  former  spouse  unheard  of  (124  Pa.,^ 
646).  But  such  a  second  marriage  in  good  faith  made 
after  an  absence  of  two  years  or  more  of  the  husband 
or  wife  will  not  expose  the  spouse  who  marries  to  a 
criminal  charge  of  adultery  or  bigamy  (124  Pa.,  646;; 
also  Act  March  13,  181 5,  6  Sm.,  288). 

Reality  of  Consent  to  Marry. — There  caa 
be  no  valid  marriage  unless  the  consent  to  marry  be 
both  mutual  and  real.  There  may  be  no  real  consent 
because  of  (a)  fraud,  (b)  duress,  or  (c)  mistake. 

Fraud. — Fraud  is  a  ground  for  annulling  a  mar- 
riage. But  to  constitute  fraud  there  must  be  more  than 
false  representation.  The  mere  false  representation  as- 
to  rank,  fortune,  character  or  health  will  not  invalidate 
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a  marriage  (99  Pa.,  196).  Nor  will  false  representa- 
tion as  to  previous  chastity,  even  of  a  common  prosti- 
tute, be  ground  for  annulling  a  marriage,  unless  the 
woman  be  pregnant  by  another  man  at  the  time  of 
the  marriage  (99  Pa.,  196).  Nor  will  a  marriage 
induced  by  the  false  representation  that  a  woman  is 
pregnant  be  annulled  for  fraud,  even  though  the  repre- 
sentation be  false  and  relied  upon  in  good  faith  (30 
Pa.,  417;  see  also  149  Pa.,  61). 

Duress. — Duress  will  invalidate  a  marriage  (lO' 
Phila.,  58).  But  the  duress  must  be  more  than  that 
which  overcomes  a  mere  unwillingness  to  marry.  The 
party  must  have  been  forced  to  marry  by  fear  of  bodily 
harm  (7  Phila.,  386).  A  marriage  to  avoid  prosecu- 
tion or  imprisonment  is  not  invalid,  unless  the  imprison- 
ment be  unlawful,  and  he  marries  to  get  free  (2  Brewst.^ 

515)- 

Mistake. — There  can  be  no  valid  marriage  entered 
into  by  mistake.  Thus,  if  a  person  should  intend  to 
marry  one  person  and  by  mistake  should  marry  another, 
there  would  be  no  valid  marriage  (Tiffany,  Persons  and 
Dom.  Rel.,  14). 

Formalities  of  Marriage — Statutory  Mar- 
riage.— The  statutes  require  that,  certain  formalities 
must  be  complied  with  before  a  valid  marriage  can  be 
entered  into.  There  are  two  such  formalities  to  a 
statutory  marriage.  First,  The  parties  must  procure 
from  the  state  a  license  to  marry.  This  license  will 
not  be  granted  by  the  clerk  of  the  courts  in  which  the 
parties  reside  or  where  the  marriage  is  to  be  performed 
unless  one  or  both  of  the  parties  personally  appear 
before  him  and  in  all  essentials  satisfy  the  requirements. 
of  the  act. 
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Second,  After  the  license  is  procured,  the  marriage 
must  be  solemnized  by  a  regularly  ordained  minister 
of  the  Gk)spel,  or  judge,  or  justice  of  the  peace,  or 
magistrate. 

Informal  or  Common  Law  Marriages. — But  at 
common  law  a  marriage  'did  not  require  any  formali- 
ties. This  feature  of,  the  common  law  still  obtains  in 
Pennsylvania. 

In  this  state  there  are  two  kinds  of  valid  informal 
marriages,  (a)  There  may  be  a  present  agreement 
to  marry  in  the  present  without  copulation,  (b)  or 
there  inay  be  a  present  agreement  to  marry  in  the 
future,  with  copulation.  There  are  two  essentials  of 
a  valid  marriage  resulting  from  a  present  agreement 
■without  copulation.  First,  There  must  be  a  promise 
evidenced  by  words  in  the  present  tense,  and  uttered 
with  a  view  and  for  the  purpose  of  establishing  the 
present  relation  of  husband  and  wife  (2  Brews.,  149; 
see  also  81  Pa.,  428).  Second,  In  the  absence  of  copu- 
lation, there  must  be  a  present  assumption  of  the  mar- 
riage status  (*  121  111.,  388).  This  agreement  may  be 
proved  like  any  other  agreement — ^by  the  signatures  of 
the  parties,  or  by  witnesses  who  were  present  when  it 
Mvas  made  (53  Pa.,  136). 

There  are  three  essentials  of  a  valid  marriage  result- 
ing from  a  present  agreement  to  a  future  marriage  fol- 
lowed by  copulation.  First,  There  must,  of  course,  be 
an  agreement  to  marry  at  some  time  in  the  future. 
Second,  In  the  eyes  of  the  law,  the  marriage  must  be 
consummated  at  the  time  of  the  agreement  by  cohabi- 
tation and  copulation.     Third,  There  must  be  a  gen- 

*This  Illinois  case  is"  cited  in  the  absence  of  a  Pennsylvania 
authority.  ^ 
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•eral  reputation  of  marriage.  This  reputation  consists 
in  the  speech  and  general  belief  of  the  neighbors-  and 
acquaintances  of  the  parties.  It  is  needless  to  add  that 
■copulation  without  reputation  will  not  be  sufficient  to 
make  a  valid  informal  marriage  (53  Pa.,  132). 

Consummation  of  Marriage. — At  common  law 
there  was  no  valid  marriage  unless  there  was  a  consum- 
mation of  it,  either  by  subsequent  sexual  intercourse 
between  the  parties,  or  by  the  assumption  of  the  rights 
and  duties  of  husband  and  wife.  At  present  the  law  is 
■otherwise  in  Pennsylvania.  No  consummation  is 
necessary  to  the  validity  of  a  marriage,  whether  it  be 
formed  under  the  statute  or  by  mere  consent  (81  Pa., 
428). 

B.— EFFECT  OF  MARRIAGE. 

The  effect  of  marriage  may  be  considered  under 
-the  heads  of  the  effect  on  (a)  the  persons,  (b)  the 
property  and  (c)  the  contracts  of  the  spouses. 

Effect  on  the  Persons  of  the  Spouses. 

Marriage  gives  to  both  husband  and  wife  certain 
rights  over  the  persons  of  each  other,  and  also  creates 
certain  responsibilities.  These  rights  maybe  considered 
irom  the  standpoint  of  those  which  are  common  (i) 
to  both  husband  and  wife  and  those  which  belong  (2) 
to  the  husband  alone.  The  responsibilities  may  be  con- 
sidered as  arising  from  (i)  criminal  acts,  or  (2)  in 
tort. 

Rights  Common  to  Both  Husband  and  Wife. — 
There  are  four  rights  common  to  both  husband  and 
wife.  These  are  ( i )  a  right  to  cohabitation  and  inter- 
course, (b)  a  right  to  the  companionship,  services  and 
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afifection,  (c)  a  right  to  correct  the  children,  and  (d)  a 
right  to  recover  damages  for  criminal  conversation. 

Cohabitation  and  Intercourse. — ^The  purpose  of 
marriage  is  twofold — (i)  the  indulgence  of  the 
passions,  and  (2)  the  procreation  of  children 
under  the  sanction  of  law.  This  right  to  the 
indulgence  of  the  passions  makes  cohabitation  and 
sexual  intercourse  essential  to  the  marriage  state.  Of 
course,  this  right  does  not  entitle  either  party  to  indulge 
in  such  excessive  intercourse  or  at  such  time  as  will 
endanger  the  health  of  the  other.  To  insist  upon  inter- 
course under  such  circumstances  may  amount  to  cruelty 
and  justify  divorce  (i  Parson's  Equity  Cases,  329). 

Companionships  Services  and  Affection. — Both  the 
husband  and  wife  are  entitled  to  the  companionship, 
services  and  affection  of  each  other.  Hence,  either  the 
husband  or  wife  may  sue  and  recover  damages  from 
one  who  alienates  the  affections,  or  deprives  the  other 
of  the  companionship  or  services  of  the  other  by  entic- 
ing to  leave  or  by  harboring  such  other  (8  Watts,  355 ). 
But  when  a  daughter  is  enticed  away  or  harbored  by 
her  parents,  the  husband  of  such  daughter  must  show 
that  the  parents  acted  from  improper  motives  or  his 
right  to  damages  will  be  denied. 

Correction  of  Children. — Both  the  husband  and 
wife  have  the  right  to  correct  their  children.  When 
there  is  a  conflict  in  authority,  the  wife  can  not  inter- 
fere with  the  parental  authority  of  the  father,  unless 
the  father  neglect  to  provide  for  the  children  (Act  May 
4,  1855,  P.  L.,  430). 

Criminal  Conversation. — Criminal  conversation 
means  the  adulterous  intercourse  which  one  of  the 
opposite  sex  has  with  a  married  man  or  woman  with- 
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out  the  knowledge  or  consent  of  the  husband  or  wife 
of  such  man  or  woman.  The  husband  or  wife  who  has 
suffered  from  such  intercourse  may  recover  damages 
from  the  man  or  woman  who  has  thus  defiled  the  mar- 
riage bed  and  cast  suspicion  upon  the  legitimacy  of  the 
offspring  (2  Yeates,  278).  But  where  the  husband  or 
wife  has  consented  to  the  intercourse  with  his  or  her 
spouse  there  can  be  no  recovery  (2  Yeates,  278;  see 
subject  of  Torts). 

Rights  of  Husband  Alone. — The  husband  has 
two  rights  which  belong  to  him  alone.  These  are 
(a)  the  right  to  restrain  and  correct  the  wife,  and  (b) 
the  right  to  determine  the  family  domicile. 

Restraint  and  Correction  of  Wife. — As  a  general 
rule  a  husband  has  a  right  to  gently  correct  a  wife, 
but  he  has  no  right  to  restrain  her  liberty  in  any  way — 
except  where  restraint  is  necessary  to  prevent  her  from 
committing  a  crime  (i  Grant,  389),  or  adultery,  or 
interfering  with  his  parental  authority  over  the  chil- 
dren. But  a  husband  has  no  right  under  any  circum- 
stances to  chastise  his  wife.  If  a, husband  does  chastise 
his  wife,  he  is  guilty  of  assault  and  battery,  and  the 
wife  may  secure  a  divorce  on  the  ground  of  cruelty. 

Determination  of  Family  Domicile. — The  husband 
has  a  right  to  fix  or  change  the  family  domicile,  and  it 
is  the  duty  of  the  wife  to  follow  him  (6  Pa.,  450). 
The  wife's  refusal,  without  sufficient  cause,  to  follow 
the  husband  will  amount  to  a  wilful  and  malicious 
desertion,  such  as  to  justify  a  divorce  (i  Pars.  Equi., 
389).  This  right  to  determine  the  family  domicile, 
however,  must  not  be  exercised  arbitrarily  or  from 
caprice  (55  Pa.,  380),  but  with  reason  and  discretion 
(30  Pa.,  412). 
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Criminal  Acts. — As  a  general  rule,  both  the  hus- 
band and  wife  are  personally  responsible  for  their  own. 
criminal  acts.  But  where  a  criminal  act — except 
treason,  murder  or  robbery — is  committed  by  a  married 
woman  in  the  presence  of  her  husband,  she  is  presumed 
to  have  acted  under  his  coercion,  and  the  husband  must 
suffer  for  it  (2  Foster,  216).  This  presumption,  of 
course,  may  be  rebutted  by  evidence  that  the  act  was. 
voluntary  on  the  part  of  the  wife  (Add.  18). 

Both  husband  and  wife  are  criminally  liable  for  all 
criminal  acts  committed  against  each  other,  except 
larceny,  burglary  and  arson.  But  a  wife  or  husband 
is  guilty  of  larceny  if  he  or  she  steals  the  property  of 
the  other  spoiise  and  elopes  with  another  man  ^6  Cow., 
N.  Y.,  572). 

Torts. — Both  husband  and  wife  are  personally 
responsible  for  their  own  tortious  acts.  The  husband 
is  liable  either  alone  or  jointly  with  the  wife  for  the 
torts  committed  by  the  wife,  either  in  his  presence  or 
under  his  direction  (115  Pa.,  492;  see  2  Pitts.,  387,' 
and  subject  of  Torts).  But  a  married  woman  during 
coverture  is  exempted  from  arrest  to  answer,  or  arrest 
and  imprisonment  in  satisfaction  of  judgments, 
obtained  in  such  actions  (119  Pa.,  372). 

When  a  tort  is  committed  against  a  husband  or 
wife,  damages  may  be  recovered  for  the  mental  and 
physical  suffering  to  the  injured  one,  and  also  for  the 
loss  of  the  society  and  services  to  the  other  spouse.  The 
action  may, be  brought  either  (a)  in  the  joint  name  of 
husband  and  wife  (87  Pa.,  365),  (b)  or  in  the  name 
of  the  husband,  (c)  or  in  the  name  of  the  wife.  But 
when  the  action  is  brought  in  the  name  of  the  injured 
party,  he  or  she  can  recover  only  for  the  physical  or 
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mental  pain  and  not  for  the  loss  of  society  or  services 
to  the  other  spouse.  So  when  the  action  is  brought  by 
the  other  spouse  for  the  loss  of  society  and  services, 
damages  can  not  be  recovered  for  the  mental  or  physical 
pain  of  the  injured  party  (87  Pa.,  365). 

Effect  on  the  Property  of  the  Spouses. 

The  property  of  both  husband  and  wife  is  unaffected 
by  the  marriage  of  either  party  in  Pennsylvania.  The 
Act  of  April  1 1,  1848  (P.  L.,  536),  provides  that  every 
species  and  description  of  property,  whether  consisting 
of  real,  personal,  or  mixed,  which  may  be  owned  by  or 
belong  to  any  single  woman  shall  continue  to  be  the 
property  of  such  woman,  as  fully  after  marriage  as 
before.  So  all  property  which  shall  accrue  to  a  married 
woman  by  will,  desceht,  or  deed  of  conveyance  or  other- 
wise, shall  be  owned  and  enjoyed  by  such  married 
woman  as  her  own  separate  property.  This  separate 
property  of  the  wife  is  not  liable  for  the  debts  of  the 
husband.  The  wife  may  dispose  by  will  of  her  separate 
estate  as  she  sees  fit  (Act  June  8,  1893,  P-  L.,  344). 
She  may  sell  or  mortgage  it  when  her  husband  joins  in 
the  deed  or  mortgage  (Act  June  8,  1893,  P.  L.,  344). 
She  may  transfer  stocks  and  loans  (Act  March  18, 
1875,  P-  L.,  24),  and  transfer  or  satisfy  mortgages 
and  judgments  (Act  May  25,  1878,  P.  L.,  152).  She 
has  a  right  to  all  earnings  that  may  accrue  to  her,  either 
in  the  form  of  wa:ges  for  labor,  salary,  property,  busi- 
ness, or  otherwise  (Act  April  3,  1872,  P.  L.,  35).  The 
respective  rights  and  interests  of  the  husband  and  wife 
in  the  estates  of  the  other  in  case  of  death  will  be 
outlined  in  a  succeeding  page  and  need  not  be  stated 
in  this  connection  (see  subject  of  Real  Property). 
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Effect  on  the  Contracts  of  the  Spouses. 

In  Pennsylvania  a  married  man  or  woman  may 
enter  into  contracts  as  freely  after  as  before  marriage. 
(See  169  Pa.,  292,  and  31  Pa.,  450,  that  the  wife  may 
contract  with  husband  during  coverture. )  But  a  mar- 
ried woman  may  not  become  accommodation  endorser, 
maker,  guarantor,  or  surety  for  another,  and  she  may 
not  execute  or  acknowledge  a  deed  or  written  instru- 
ment conveying  or  mortgaging  her  real  property  unless 
_  her  husband  join  in  such  mortgage  or  conveyance  (Act 
June  8,  1893,  P.  L.,  344). 

While,  as  a  general  rule,  a  husband  is  not  liable  for 
his  wife's  debts  contracted  either  before  (Act  April  11, 
1848,  P.  L.,  536)  or  after  marriage,  yet  he  is  liable  in 
all  cases  where  debts  have  been  contracted  for  neces- 
saries, for  the  support  and  maintenance  of  his  wife  and 
family  (7  S.  &  R.,  247,  and  10  W.  N.  C,  240).  If  he 
is  not  a  responsible  party  and  the  wife  is,  suit  may  be 
instituted  against  her  (Act  April  11,  1848,  P.  L.,  536). 
What  are  necessaries  and  the  principles  governing  this 
liability  have  been  considered  in  a  preceding  para- 
graph,(see  subject  of  Contracts). 

Antenuptial  and  Post-Nuptial  Settle- 
ments.— It  quite  frequently  happens  that  a  man  in 
contemplation  of  marriage  or  a  husband  in  order  to 
protect  the  wife  or  wife  and  children  from  the  possible 
loss  or  dissipation  of  property  will  make  a  settlement 
by  which  the  enjoyment  and  devolution  of  his  property 
are  regulated.  This  settlement  may  be  made  either 
before  or  after  marriage.  If  made  before  marriage,  it 
is  an  antenuptial  settlement.  If  made  after  marriage, 
it  is  a  post-nuptial  settlement.  The  marriage  or  con- 
templated marriage  is  in  either  case  a  sufficient  con- 
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sideration  to  support  the  settlement  (62  Pa.,  324). 
Hence,  an  antenuptial  or  a  post-nuptial  settlement 
for  the  benefit  of  a  wife  will  be  sustained  in  equity 
against  all  but  the  creditors  of  the  husband  (32  Pa., 
287) .  These  settlements  must  be  in  writing  and  signed 
by  all  parties  in  interest — the  husband,  or  contemplated 
husband,  the  wife,  or  contemplated  wife,  and  the  chil- 
•dren  when  they  are  parties.  The  utmost  good  faith  is 
required  on  the  part  of  the  husband  or  one  contemplat- 
ing marriage.  Any  fraud  or  concealment  of  his  prop- 
erty, or  misstatement  of  the  value  of  it  will  render  the 
.settlement  void.  A  settlement  manifestly  unreasonable 
and  disproportionate  to  the  means  of  the  husband  will 
raise  a  presumption  of  fraud  which  becomes  conclusive 
upon  the  husband's  or  his  representative's  failure  to 
disprove  (92  Pa.,  265 ;  see  subject  of  Equity) . 

Marriage  articles,  whereby  the  title  to  land  may  be 
affected,  must  be  duly  recorded,  or  they  will  not  prevail 
against  a  subsequent  purchaser  without  notice  (2 
Yeates,  259). 

C— SEPARATION  AND  DIVORCE. 
Separation. 

In  General. — Where  a  separation  between  hus- 
band and  wife  is  inevitable  and  immediate,  they  may 
by  formal  deed  agree  and  bind  themselves  to  live  apart. 
The  husband  may,  by  such  agreement,  obligate  himself 
to  give  to  his  wife  certain  money  and  property,  and  the 
wife  may  agree  to  release  him  and  his  estate  from  all 
•claims  for  maintenance  and  interest  in  the  estate  (131 
Pa.,  218). 

Essentials   of  Agreement. — There  are  three 
•essentials  to  a  valid  agreement  of  separation.     First, 
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It  must  be  procured  without  fraud  or  unfairness. 
Second,  The  terms  of  the  agreement  must  be  reason- 
able and  entered  into  in  good  faith.  Third,  There  must 
be  an  actual  separation  at  the  time  of  the  agreement 
or  immediately  following  it  (131  Pa.,  218). 

Effect  of  Agreement. — ^The  effect  of  such  agree- 
ment when  valid  is  to  bind  both  the  husband  and 
wife  to  its  terms.  Equity  will  control  the  accomplish- 
•  ment  of  its  lawful  objects,  but  will  not  compel  the 
husband  and  wife  to  live  separately  (2  Grant, 
413).  If  the  parties  wish  to  live  together  again,  the 
agreement  of  separation  may  be  rescinded  and  both 
husband  and  wife  restored  to  their  full  marital  rights 
to  the  same  extent  as  if  no  separation  had  ever  taken 
place.  When  proper  provision  has  been  made  for  a 
wife  in  an  agreement  of  separation,  the  husband  is  not 
liable  even  for  necessaries  furnished  for  her  support. 
A  party  who  deals  with  a  married  woman,  known  to 
be  living  apart  from  her  husband,  is  put  upon  inquiry 
as  to  the  cause  of  the  separation  (131  Pa.,  218). 

Divorce. 

Definition  and  Kinds  of  Divorce. — ^A  divorce 
is  the  legal  separation  of  husband  and  wife  by  the 
judgment  of  a  court  of  competent  jurisdiction.  There 
are  two  kinds  of  divorce — (a)  from  bed  and  board, 
and  (b)  from  the  bonds  of  matrimony.  A  divorce 
from  bed  and  board  can  be  obtained  only  by  the  wife, 
but  a  divorce  from  the  bonds  of  matrimony  can  be 
obtained  by  either  husband  or  wife.  Another  dis- 
tinguishing characteristic  of  a  divorce  from  bed  and 
board  is  that  the  wife  may  receive  permanent  alimony 
'(Act  February  26,  1817,  6,  Sm.,  405),  or  rather  ali- 
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mony  until  an  absolute  divorce  is  granted.  Alimony 
can  not  be  granted  to  a  wife  when  an  absolute  divorce 
from  the  bonds  of  matrimony  is  decreed,  except  in 
cases  where  an  absolute  divorce  is  granted  on  the 
application  of  either  for  causes  under  the  Act  of  May 
8,  1854  (P.  L.,  644),  and  the  amending  Act  of  June  25, 
1895  (P.  L.,  308).  (See  34  Pa.,  233  and  150  Pa.,  205.) 
She  can  only  secure  alimony  pending  the  suit  (3  S.  & 
R.,  248,  and  6  S.  &  R.,  187). 

A  divorce  granted  in  another  state  against  a 
respondent  who  resides  in  Pennsylvania,  and  over 
whose  person  the  foreign  tribunal  has  acquired  no 
jurisdiction,  will  not  be  recognized  in  Pennsylvania. 
Thus,  such  a  divorce  will  not  discharge  the  wife's  right 
of  dower  (55  Pa.,  375),  or  divert  her  right  to  share  in 
the  husband's  estate' under  the  intestate  laws  (80  Pa., 
501),  or  affect  the  right  of  the  wife  to  administer  on 
the  husband's  estate  (135  Pa.,  522),  or  bar  proceedings 
against  the  husband  for  desertion  (19  Phila.,  540,  and 
23  W.  N.  C,  572)  or  adultery  (i  Susq.  L.  Chron.,  14,. 
and  see  71  Pa.,  240). 

Divorce  from  Bed  and  Board. — Deftnition  and 
'NxtiwK^jafa  Divorce  from  Bed  and  Board. — A  divorce 
a  mensa  itihoro,  or  from  bed  and  board,  is  but  a  partial 
dissolution  of  the  marriage  relation.  It  merely  sus- 
pends the  effect  of  marriage  in  so  far  as  cohabitation 
is  concerned.  The  parties  thus  divorced  may  subse- 
quently become  reconciled,  and  the  court  at  its  discre- 
tion may  suspend  or  annul  the  decree  of  divorce  from 
bed  and  board  (Act  February  26,  1817,  6  Sm.,  405). 
So  the  parties  may  voluntarily  live  together  again, 
and,  without  another  marriage,  become  as  man  and 
wife  (2  Binn.,  202). 
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Causes  for  a  Divorce  from  Bed  and  Board. — The 
statutes  of  Pennsylvania  name  four  causes  for  which  a 
divorce  from  bed  and  board  may  be  granted  to  a  wife. 
These  causes  are  (a)  malicious  abandonment  of  his 
family;  (b)  the  turning  of  his  wife  out  of  doors;  (c) 
such  cruel  and  barbarous  treatment  as  to  endanger  the 
wife's  life,  or  render  her  condition  intolerable  or  her 
life  burdensome  (Act  February  26,  181 7,  6  Sm.,  405), 
and  (d)  adultery  (Act  April  11,  1862,  P.  L.,  430). 
What  constitutes  abandonment,  cruelty  and  adultery 
will  be  outlined  in  the  subsequent  paragraphs. 

Alimony. — Alimony  is  the  allowance  which  a  hus- 
band by  order  of  court  pays  to  his  wife,  living  separate 
from  him,  for  her  maintenance  (3  Kulp,  39  and  341,  and 
66  Pa.,  366).  As  indicated,  this  may  be  granted  in 
all  decrees  of  divorce  from  bed  and  board.  The 
court  may  allow  such  amount  not  in  excess  of 
the  third  of  the  annual  income  of  his  estate  to  the 
wife  as  in  his  discretion  the  husband's  circumstances 
will  admit  (Act  February  26,  181 7,  6  Sm.,  405).  This 
alimony  must  be  paid  so  long  as  the  parties  remain 
separated  under  the  decree  from  bed  and  board  (2 
Binn.,  202).  It  ceases  with  the  granting  of  an  abso- 
lute divorce  (3  S.  &  R.,  248,  and  6  S.  &  R.,  187).  The 
court  may  require  that  the  husband  give  security  for 
the  payment  of  the  alimony  decreed  (Act  April  15, 
1845,  P-  L.,  455).  Alimony  can  not  be  granted  to  the 
wife  when  a  divorce  a  vinculo  matrimonii  is  decreed, 
except  where  the  divorce  is  granted  under  the  Acts  of 
1854  and  1893  on  the  application  of  the  wife  or  hus- 
band (34  Pa.,  233,  and  150  Pa.,  205). 

Alimony  pendente  lite  (120  Pa.,  32b)  and  counsel 
fees  (26  Pa.,  161)  may  be  gi-anted  in  case  of  either 
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a  divorce  from  bed  and  board  or  from  the  bonds  of 
matrimony. 

Alimony  pendente  lite  begins  from  the  granting 
of  the  order  unless  another  time  is  specified  (i8  Phila., 
295),  and  terminates  when  the  libel  is  dismissed  (158 
Pa.,  297),  or  the  case  is  discontinued  on  motion  of  the 
husband  (2  Walk.,  285).  When  alimony  is  granted 
pending  a  suit,  the  order  will  be  revoked  when  the  wife 
has  been  guilty  of  adultery  since  the  alimony  was 
granted  (2  Lack.  Jur.,  128  and  see  5  Kulp,  6). 

Divorce  from  Bonds  of  Matrimony — Defini- 
tion AND  Nature  of  a  Divorce  from  Bonds  of 
Matrimony. — A  divorce  a  vinculo  matrimonii,  or 
from  the  bonds  of  matrimony,  is  an  absolute  dissolution 
of  the  marriage  relation.  As  a  general  rule,  the  effect 
of  a  divorce  from  the  bonds  of  matrimony  is  to  restore 
both  parties  to  a  condition  similar  to  that  which  existed 
before  marriage.  Such  a  decree  is  a  bar  to  dower  (40 
Pa.,  151)  and  destroys  all  rights  which  the  husband 
may  have  had  in  the  wife's  estate  (4  Rawle,  177). 

Causes  for  a  Divorce  from  the  Bonds  of 
Matrimony. — The  statutes  prescribe  nine  causes  for 
which  a  divorce  from  the  bonds  of  matrimony  may  be 
decreed  to  either  spouse.  These  causes  are  (a)  impo- 
tence, (b)  adultery,  (c)  desertion,  (d)  cruelty,  (e) 
fraud,  (f)  force,  (g)  sentence  for  felony,  (h)  incest 
(i)  and  second  marriage. 

Impotence. — Impotence  is  want  of  procreative 
power,  barrenness  (page  391).  When  a  divorce  is 
sought  on  this  ground  there  must  be  no  unreasonable 
delay  in  bringing  the  action,  and  the  charge  of  impo- 
tence must  be  sustained  by  evidence  other  than  the 
testimony  of  the  spouse  who  applies  for  the  divorce 
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(Brewster's  Practice,  Vol.  I,  page  408).    So,  also,  the 
impotence  must  be  incurable  (29  Pitts.,  L.  J.,  319). 

The  court  may  order  a  personal  examination  of  the 
spouse  charged  with  impotency.  When  this  order  is 
made  there  may  be  present  a  physician  selected  by  the 
husband,  also  by  the  wife,  also  by  the  master  (11  W.  N., 

479)- 

Adultery. — Adultery  is  the  voluntary  sexual  inter- 
course of  a  married  person  with  a  person  other  than 
the  offender's  husband  or  wife.  Direct  and  positive, 
proof  is  not  necessary  to  sustain  the  charge  of  adultery. 
It  may  be  inferred  from  such  circumstances  as  will  lead 
the  guarded  discretion  of  a  reasonable  and  just  man 
to  a  conclusion  of  guilt  (6  Pa.,  332  and  153  Pa.,  450). 
Thus,  adultery  may  be  proved  by  the  visit  of  a  wife 
with  a  man  other  than  the  husband  to  a  house  of  assig- 
nation. (See  6  Kulp.,  137,  as  to  admissions  uncor- 
roborated. ) 

Defenses  to  Adultery. — There  are  four  defenses 
peculiar  alone  to  the  granting  of  a  divorce  on  the 
ground  of  adultery.  First,  The  respondent,  or  one 
charged  with  the  crime,  may  defend  and  forever  bar 
the  granting  of  the  divorce  by  proving  that  the  libel- 
lant,  or  one  asking  for  the  decree  of  divorce,  has  been 
guilty  of  the  same  crime.  Second,  He  or  she  may 
defend  and  bar  the  action  by  proving  that  the  libellant 
condoned  the  crime  by  receiving  the  respondent  into 
conjugal  society  or  embraces  after  he  or  she  knew  of 
the  adultery.  (See  6  Pa.,  449,  that  cruelty  can  not  be 
condoned.)  Third,  When  the  husband  is  the  libel- 
lant and  permitted  his  wife's  prostitution  or  received 
Jiire  for  it,  the  wife  may  defend  the  granting  of  the 
decree  on  this  ground.    Fourth,  So,  when  the  husband 
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exposed  his  wife  to  lewd  company,  whereby  she  became 
ensnared  to  the  crime,  the  wife  may  bar  the  decree  of 
divorce  (Act  March  13,  1815,  6  Sm.,  288  and  see  161 
Pa.,  51S)- 

Effect  of  Adultery. — The  wife  or  husband  who  is 
^ilty  of  the  crime  of  adultery  is  not  permitted  to 
marry  the  person  with  whom  the  crime  was  committed 
<luring  the  life  of  the  former  wife  or  husband.  Nor 
will  a  woman  divorced  for  adultery  be  permitted  to 
■openly  cohabit  with  the  paramour  named  in  the  libel. 
If  she  does  so  she  is  declared  incapable  of  alienating 
any  of  her  lands,  and  all  her  deeds  and  wills  are  void 
(Act  March  13,  1815,  6  Sm.,  288). 

Desertion. — Desertion  is  an  actual  abandonment 
of  matrimonial  cohabitation  with  an  intent  to  desert, 
wilfully  and  maliciously  persisted  in,  without  cause, 
for  and  during  the  period  of  two  years  (Act  March  13, 
1885,  6  Sm.,  286).  Mere  amicable  separation  is  not 
a  desertion  (3  Phila.,  489).  Thus,  consent  to  a  separa- 
tion will  be  inferred  from  the  payment  of  a  monthly 
allowance  and  thus  bar  a  divorce  (93  Pa.,  133,  but  see 
115  Pa.,  480).  The  separation  must  have  in  it  the  addi- 
tional elements  of  wilfulness  and  maliciousness  (49 
Pa.,  249).  Thus,  it  would  not  be  desertion  if  the  wife 
"were  compelled  to  live  with  her  relatives  and  corre- 
sponded with  her  husband,  and  was  willing  to  cohabit 
with  him,  or  did  cohabit  with  him  (162  Pa.,  227). 
l!^or  is  it  desertion  where  the  separation  is  involuntary 
in  the  case  of  sickness  (131  Pa.,  552). 

As  indicated,  a  husband  has  the  right  to  determine 
the  family  domicile  (20  Pa.,  C.  C,  41).  If  he  make 
a  change  in  good  faith  the  wife  will  be  compelled  to 
ioUow.    If  she  should  refuse  to  follow  the  husband  she 
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would  be  guilty  of  wilful  and  malicious  desertion  (page 
397).  The  only  defense  to  desertion  is  that  act  or  series- 
of  acts  which  would  justify  an  independent  proceeding 
for  a  divorce  by  the  deserter  (37  Pa.,  447  and  117  Pa., 
452).  Thus,  adultery,  cruelty,  or  impotence  would 
justify  a  husband  or  wife  in  deserting  the  other  (47- 
Leg.  Int.,  120). 

Either  party  may  apply  for  a  divorce  on  the  ground' 
of  desertion  at  the  end  of  six  months.  The  decree,  of 
course,  will  not  be  granted  until  the  expiration  of  twa 
years  (Act  April  26,  1850,  P.  L.,  591). 

Cruelty  and  Indignities. — ^The  husband  may  be 
granted  a  decree  of  absolute  divorce  for  cruel  and 
barbarous  treatment,  or  for  such  indignities  to  his  per- 
son as  render  his  condition  intolerable  or  life  burden- 
some (Act  June  25,  1895,  P.  L.,  308).  The  wife  also 
may  secure  a  divorce  for  cruel  and  barbarous  treat- 
ment or  for  such  indignities  which  render  her 
condition  intolerable,  life  burdensome,  and  thereby 
force  her  to  withdraw  from  the  family  domicile  (25. 
W.  N.  C,  178).  But  before  a  wife  can  maintain  an 
action  for  divorce  on  the  ground  of  indignities  alone, 
it  must  be  shown  that  they  were  such  indignities  as- 
not  only  made  life  burdensome,  but  that  also  forced 
her  to  withdraw  in  fact  from  the  family  domicile 
(i  Grant,  392). 

But  the  cruelty  sufificient  to  justify  the  granting  of 
a  divorce  does  not  necessarily  imply  that  the  life  be 
threatened  or  endangered.  It  will  be  sufficient  if  his 
or  her  condition  be  rendered  intolerable  and  burden- 
some (171  Pa.,  625),  by  the  application  of  actual  vio- 
lence or  by  the  reasonable  apprehension  of  it  (3  Pitts.,. 
333).     Nor  do  the  indignities  such  as  will  entitle  a. 
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wife  to  a  divorce  need  to  consist  of  personal  violence, 
either  positive  or  threatened  (4  Clark,  388).  They 
may  consist  of  such  conduct  on  the  part  of  the  husband 
as  is  humiliating,  degrading  and  insulting  to  the 
wife  ( 130  Pa.,  6  and  62  Pa.,  206) .  A  single  indignity 
to  the  person  is  not  sufficient  of  itself  (37  Pa.,  225). 
There  must  be  such  a  course  of  continued  conduct  as- 
renders  the  wife's  condition  intolerable  and  life  burden- 
some (15  Super.  Ct.,  192).  A  divorce  will  be  refused 
when  the  cruelty  complained  of  was  provoked  by  the 
libellant,  unless  the  retaliation  is  excessive  (37  Pa.,. 
225). 

Fraud  and  Force. — Fraud,  force  and  coercion  ia 
the  procuring  of  the  marriage  are  grounds  for  the 
granting  of  a  divorce  from  the  bonds  of  matrimony. 
But  fraud  is  more  than  mere  false  representation,  and 
the  coercion  must  be  more  than  that  which  overcomes 
a  mere  unwillingness  to  marry  (page  393). 

In  general,  it  may  be  stated  that  where  false  state- 
ments and  threats  to  inflict  physical  injury  are  relied 
upon  as  a  ground  for  a  divorce,  it  must  appear  ( i )  that 
the  statements  were  untrue  in  fact,  (2)  that  they  were 
made  with  a  knowledge  of  their  falsity,  (3)  that  the 
libellant  was  deceived  thereby,  and  (4)  that  the  threats 
were  the  moving  cause  for  the  marriage  (149  Pa., 
60,  and  7  Phila.,  386). 

Sentence  for  Infamous  Crime. — The  Act  of  May 
8,  1854  (P.  L.,  644),  provides  that  a  divorce  may  be 
decreed  when  either  spouse  shall  be  convicted  of  for- 
gery or  any  infamous  crime,  either  within  or  without 
this  state,  and  shall  be  sentenced  to  imprisonment  for 
any  term  exceeding  two  years.  Assault  with  intent  to 
commit  a  rape  is  not  an  infamous  crime  (13  Pa.,  c.  c.,. 
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396),  nor  is  larceny  or  burglary  (45  Pitts.,  L.  J.,  139). 
Infamous  crimes  are  treason,  felony,  and  the  crimen 
falsi  (67  Pa.,  386). 

Incest. — A  marriage  within  the  degree  of  con- 
sanguinity or  afifinity  according  to  the  tables  estab- 
lished by  law  is  void.  The  degrees  of  relationship 
within  which  a  man  or  woman  may  riot  marry  are 
given  in  a  preceding  page  (page  391 )  •  It  should  be 
added  that  incest  cannot  be  charged  after  the  death  of 
«ither  husband  or  wife  (44  Pa.,  309).  Thus,  if  an 
uncle  should  marry  a  niece,  the  niece  would  be  entitled 
to  all  the  rights  of  a  widow  after  the  death  of  her 
incestuous  husband. 

Second  Marriage. — Either  husband  or  wife  has  a 
right  to  a  decree  of  divorce  where  the  one  spouse  know- 
ingly contracts  a  second  bigamous  marriage  (2D.  R., 
241).  While  the  injured  party  to  the  first  marriage 
should  seek  relief  by  an  action  for  divorce,  yet  the 
injured  party  to  the  second  marriage  must  resort  to 
proceedings  under  the  Act  of  April  14,  1859  (P.  L., 
■647),  in  order  to  have  the  marriage  declared  void 
(10  Phila.,  131),  unless  there  has  been  a  conviction  of 
the  guilty  party  for  bigamy  (i  Phila.,  389).  These 
proceedings  to  declare  a  bigamous  marriage  void 
should  be  brought  in  the  name  of  her  alleged  and  sup- 
posed husband,  and  not  in  the  name  she  bore  before 
the  supposed  marriage  (6  Phila.,  50). 

A  divorce  will  be  refused  on  the  ground  of  bigamy 
if  it  appear  that  the  libellarit  is  not  an  innocent  or 
injured  party  (15  Pa.,  c.  c,  669).  Thus,  a  divorce 
was  refused  where  it  was  shown  that  the  libellant  had 
Icnowledge  at  the  time  of  the  marriage  of  the 
respondent's  former  marriage  (10  Phila.,  131). 
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II.— RELATION    OF    PARENT     AND    CHILD. 

The  chief  end  of  marriage  is  the  procreation  of 
■children.  The  birth  of  children  calls  in  existence  the 
relation  of  parent  and  child.  The  relation  of  parent 
and  child  will  be  outlined  under  the  general  heads  of 
(a)  Children,  (b)  Duties  and  Liabilities  of  Parents, 
and  (c)  Rights  of  Parents  and  Children. 

Children, 

Children  is  the  term  applied  to  designate  the  sons 
and  daughters  of  a  father  or  mother.  It  does  not 
include  the  general  issue  as  the  grandsons  or  daughters 
of  a  parent  (6  Coke,  i6).  Children  may  be  either 
(a)  legitimate,  (b)  illegitimate,  or  (c)  adopted. 

Legitimate  Children. — Legitimate  children  are 
those  (i)  begotten  during  the  lawful  wedlock  of  the 
parents,  or  those  (2)  whose  parents  marry  subsequent 
to  the  birth  of  the  children  (Act  May  14,  1857,  P.  L., 
507).  The  children  of  all  married  women  are  pre- 
sumed to  be  legitimate.  While  this  presumption  is 
one  of  the  strongest  known  to  the  law,  yet  it  may  be 
rebutted  by  clear  and  convincing  proof  that  the  father 
and  mother  did  not  engage  in  sexual  intercourse  during 
the  time  that  the  husband  might  have  been  the  father 
of  the  child  (38  Pa.,  439).  Thus,  it  may  be  shown  that 
the  husband  was  physically  unable  to  have  sexual  inter- 
course or  that  he  was  absent  from  the  wife  (6  Binn., 
283). 

When  there  is  a  conflict  of  laws  as  to  the  legitimacy 
of  children,  the  general  and  more  reasonable  rule  is 
that  the  law  of  the  place  where  the  child  was  born  will 
govern  (Tiffany,  Persons  and  Dom.  Rel.,  216).  But 
the  rule  in  Pennsylvania  as  to  the  capacity  of  a  child 
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born  out  of  wedlock  to  inherit  land  is  that  the  law 
of  this  state  and  not  that  of  the  state  in  which  the 
child  was  born  will  govern  the  right  to  inherit.  If 
the  child  is  legitimate  under  the  laws  of  Pennsylvania, 
a  child  illegitimate  in  another  state  or  country  may, 
nevertheless,  inherit  land  in  this  state.  But  a  child 
legitimate  in  another  jurisdiction  can  not  inherit  land 
in  Pennsylvania  if  the  laws  of  this  state  make  him  or 
her  illegitimate  (34  Pa.,  126).  The  Act  of  April  6, 
1868  (P.  L.,  67),  provides  that  all  children  born  of 
marriages  contracted  by  parties  within  the  prohibited 
degrees  of  affinity  (page  391)  shall  have  all  the  rights 
and  privileges  of  childi-en  born  in  lawful  wedlock. 
But  this  act  does  not  apply  to  the  children  of  marriages 
within  the  degrees  of  consanguinity  prohibited  by  law. 
They,  like  the  offspring  of  all  void  marriages,  remain, 
illegitimate  (12  Pa.,  328). 

Illegitimate  Children. — An  illegitimate  child  is 
one  (i)  begotten  and  born  out  of  lawful  wedlock  (2 
Kent  Com.,  208),  or  (2)  begotten  and  born  of  a  null 
and  void  marriage  (12  Pa.,  328) .  A  bastard  child  takes 
the  name  of  its  mother,  and  its  domicile  is  the 
domicile  of  the  mother  (2  Kent  Com.,  214).  The 
mother  is  entitled  to  the  custody  and  services  of  the 
bastard  (6  S.  &  R.,  255)  as  against  the  father  or 
strangers.  But  the  father  of  such  child  may  be  com- 
pelled by  the  court  to  pay  all  the  expenses  incurred  at 
the  birth,  in  addition  to  such  sum  of  money  in  periodic 
payments  as  will  clothe,  feed  and  keep  the  bastard 
child  (Act  March  31,  i860,  P.  L.,  392). 

The  right  of  a  bastard  to  inherit  and  transmit 
property  by  will  is  restricted  by  the  statutes  of  Pennsyl- 
vania to  no  small  extent.     The  rights  and  powers  of 
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bastards  in  these  particulars  will  be  outlined  in  a 
subsequent  section  (see  subject  of  Real  Property). 

Adopted  Children. — ^The  Act  of  May  19,  1887 
(P.  L.,  125),  provides  the  method  of  procedure  for 
the  adoption  of  a  child.  This  right  of  adoption  may  be 
exercised  by  any  adult  who  is  either  a  permanent  or 
temporary  resident  of  the  state  (22  W.  N.  C,  93). 
But  a  married  woman  should  have  the  consent  of  her 
husband  to  adopt  a  child  (3  Kulp,  95).  The  method 
pursued  to  adopt  a  child  is  by  petition  to  the  court. 
The  consent  of  the  parents  of  the  child  should  first  be 
obtained,  but  this  is  unnecessary  where  the  parents 
have  neglected  to  support  the  child  for  the  period  of 
one  year  and  upwards.  An  adopted  child  may  take 
the  name  of  the  adopted  parent  and  has  all  the  rights, 
duties,  and  privileges  of  a  child  born  to  the  parents. 
Such  adopted  child  may  inherit  from  the  parent  in  the 
same  manner  and  proportionately  with  the  other  law- 
ful children. 

Any  person  may  adopt  any  adult  person  as  his  or 
her  heir  by  simple  petition  to  the  Court  of  Common 
Pleas  where  he  or  she  may  reside  (Act  May  9,  1889, 
P.  L.,  168). 

Duties  and  Liabilities  of  Parents. 

Duties  of  Parents. — A  parent  is  under  a  moral 
and  legal  obligation  to  perform  three  duties  to  his 
child.  First,  The  parent  must  maintain  his  child. 
Second,  He  or  she  must  protect  the  child.  Third,  It 
is  the  parent's  duty  to  educate  the  child. 

Maintenance  of  Child. — Primarily  the  husband 
must  support  his  wife  and  children.  If  he 
abandons    either    and    casts    them    upon    the   pub- 
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lie  he  beeomes  liable  for  all  necessaries  furnished 
for  their  support  (33  Pa.,  57).  When  the  hus^ 
band  is  dead  the  mother  may  be  compelled,  in  order  to> 
prevent  their  becoming  public  charges,  to  support  her 
children  (Act  June  13,  1836,  P.  L.,  547).  But  she 
is  not  compelled  to  either  maintain  or  educate  them  ia 
the  sense  in  which  the  husband  is  compelled  (54  Pa., 
375).  When  the  widow  marries  again  the  stepfather 
is  under  no  obligation  to  support  the  children  of  her 
first  husband  (6  Mass.,  273).  Where  the  mother  has 
been  divorced  by  her  husband  for  fault  of  hers,  and  she 
retains  the  child  in  her  own  custody,  the.  husband  is 
not  liable  for  the  support  and  maintenance  of  the  child 
(33  Pa.,  57). 

But  this  obligation  on  the  part  of  the  parent  to 
maintain  the  child  applies  only  when  the  child  can  not 
care  for  itself,  and  ceases  when  it  is  able  to  do  so,  either 
as  the  result  of  its  own  exertion  or  of  inheritance. 
Hence,  if  a  father  has  not  sufficient  means  to  support  a 
child  and  the  child  has  property  of  its  own,  the  child 
may  not  only  be  maintained,  but  educated  from  the 
income  of  such  property  (2  Ashm.,  332). 

Protection  of  Child. — The  parent  should  protect  his 
child.  He  may  justify  an  assault  and  battery,  or 
even  homicide  in  the  necessary  defense  of  his  child 
(i  Black.  Com.,  450). 

Education  of  Child. — Parents  are  under  a  moral 
and  a  legal  obligation  to  educate  their  children  (54 
Pa.,  375).  This  education  should  be  suitable  to  their 
station  in  life  (i  Black.  Com.,  150). 

Liabilities  of  Parents. — The  relation  of  parent 
and  child  does  not  make  the  parent  liable  either  (a) 
for  the  contracts,  (b)  the  torts,  or  (c)  the  crimes  of  the 
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child.  However,  the  parent  may  be  liable  for  the  con- 
tracts of  the  infant  for  necessaries  (subject  Contracts), 
and  for  all  contracts  entered  into  with  the  express  or 
implied  authority  of  the  parent.  Because  of  the  relation 
of  parent  and  child,  the  authority  to  contract  will  be 
inferred  from  the  slightest  evidence  (12  Metcf.,  Mass., 
343) — as  a  father's  habit  of  paying  his  son's  bills 
without  objection.  So,  also,  a  father  may  be  liable  for 
his  son's  torts  when  they  are  committed  with  his 
knowledge  and  acquiescence  (39  Pa.,  177). 

Rights  of  Parents  and  Children. 

Rights  of  Parents. — ^A  parent  has  five  rights 
as  regards  his  children.  First,  He  has  a.  right 
to  correct  them.  Second,  He  has  a  right  to  their  cus- 
tody. Third,  He  has  a  right  to  expect  support. 
Fourth,  He  has  a  right  to  their  services  and  earnings. 
Fifth,  He  has  a  right  of  action  for  damages  for  per- 
sonal injury. 

Correction  of  Children. — ^A  parent,  or  one  standing 
in  the  place  of  a  parent, — as  a  school  teacher — may 
correct  the  child  in  a  reasonable  manner.  F'e  can  not 
exercise  the  right  in  a  cruel  manner.  When  he  inflicts 
permanent  injury  or  acts  from  malice  he  is  criminally 
liable  (5  Clark,  78). 

Custody  of  Children. — The  parents  have  a  right  to 
the  custody  of  the  children.  When  there  is  a  conflict 
as  to  which  parent  should  have  the  custody,  the  law 
will  usually  give  a  child  of  tender  years  to  the  mother 
(64  Pa.,  305).  In  general,  it  may  be  said  that  the 
welfare  and  happiness  of  the  child  is  the  paramount 
consideration  in  determining  in  whose  custody  the 
child  shall  be  placed  (64  Pa.,  305).    This  consideration 
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may  place  the  child  in  the  custody  and  care  of  the 
'  mother,  or  father,  or  other  near  relative,  or  stranger, 
or  state  authorities.  Where  the  child  has  reached  the 
age  of  discretion,  it  may  be  allowed  to  make  its  own 
choice.  But  this  choice  must  give  way  to  the  welfare 
of  the  child  as  the  court  discerns  that  welfare.  The 
court  will  not  permit  the  child  to  make  a  manifestly 
improper  choice. 

Support. — The  Act  of  June  13,  1836  (P.  L.,  547), 
provides  that  a  father  and  grandfather,  mother  and 
grandmother,  and  children  and  grandchildren  shall  be 
responsible  and  may  be  compelled  to  contribute  to  the 
support  of  any  poor  relative  who  is  not  able  to  work. 
The  proceedings  to  compel  a  near  relative  to  support 
poor  and  dependent  persons  may  be  instituted  by  the 
-directors  of  the  poor  of  the  county  where  such  depend- 
■ent  lives  (2  Chest,  538). 

Services  and  Earnings. — As  a  general  rule,  a  father 
has  a  right  to  the  services  and  earnings  of  his  children 
until  they  attain  the  age  of  twenty-one  years.  But  it 
lias  been  held  in  Pennsylvania  that  the  mother  does 
not  have  this  right  to  the  services  and  earnings  of  the 
child — even  when  the  father  has  deserted  his  wife  and 
child,  or  is  dead  (4  Binn.,  487;  See  also  54  Pa.,  375). 

But  a  child  may  be  released  from  parental  control 
and  become  entitled  to  his  own  earnings  (74  Pa.,  470). 
This  emancipation  of  the  child  may  be  efifected  (a) 
either  by  the  written  or  oral  consent  of  the  parent,  or 
(b)  by  the  operation  of  law — as  when  the  parent 
fails  to  support  the  child  (7  W.  &  S.,  362),  or  when 
the  child  marries  or  attains  the  legal  age  of  twenty-one ; 
or  (c)  by  such  conduct  on  the  part  of  the  parent  as 
-would  lead  reasonable  men  to  believe  that  he  had  eman- 
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cipated  his  child — as  when  he  permits  an  employer  to 
make  a  contract  with  and  pay  the  wages  to  his  son. 

Right  of  Action. — A  father  or  one  who  stands  in 
the  place  of  a  parent — as  a  guardian — may  maintain 
an  action  for  damages  against  him  who  inflicts  personal 
injury  on  the  child  (3  W.  &  S.,  416).  This  right  to 
■sue  for  damages  rests  not  upon  the  relation  of  parent 
and  child,  but  rather  upon  the  relation  of  master  and 
•servant,  and  the  consequent  right  of  the  parent-master 
to  the  services  of  the  child-servant  (2  Watts,  474). 
iHence,  before  one  can  maintain  a  suit  for  damages  for 
injury  inflicted  upon  a  child,  it  is  essential  that  it 
fce  shown  that  he  or  she  had  a  right  to  the  services  of 
the  child.  Thus,  a  widowed  mother  has  no  right  to  the 
services  of  the  child,  and,  therefore,  can  not  maintain 
the  action  (2  Watts,  474;  see  page  416).  However, 
:she  may  maintain  an  action  for  the  death  of  her 
•child  (see  subject  of  Torts).  This  right  of  the  parent 
"to  sue  belongs  to  the  father  or  one  in  the  place  of  a 
iather  so  long  as  he  retains  the  right  of  personal  control 
over  the  child  and  has  not  forfeited  his  right  to  the  ser- 
-vices  of  the  child.  It  does  not  matter  whether  the  child 
was  at  home  under  his  immediate  care  or  had  left  home 
and  was  in  the  service  of  another  (3  W.  &  S.,  417). 

As  indicated,  there  must  be  shown  an  actual  loss 
•of  services,  and  this  loss  of  service  must  also  be  shown 
to  be  the  proximate  result  of  the  wrongful  conduct 
of  the  defendant.  While  the  general  rule  is  that  dam- 
ages can  be  recovered  only  for  the  loss  of  the  services 
of  the  child,  yet  there  is  an  exception  in  the  case  of  an 
action  of  a  parent  for  the  seduction  or  debauching  of 
liis  daughter.  In  this  case  damages  may  be  awarded 
<a)  for  the  actual  injury  suffered,  (b)  for  the  wounded 
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feelings  and  mortification  of  the  parent,  (c)  for  the 
disgrace  and  shame  of  the  daughter,  (d)  and  for  the 
purpose  of  punishing  the  seducer  and  holding  him  up 
as  an  example  to  others  who  may  commit  the  crime 
(3  W.  &  S.,  417)- 

Rights  of  Children. — The  rights  of  childreij; 
have  been  outlined  under  the  general  head  of  the  duties, 
of  the  parent.  The  child  has  a  right  to  receive  fronj. 
his  parents  during  their  life  (a)  maintenance,  (b)  pra- 
tection,  and  (c)  education.  At  the  death  of  the 
parents,  iii  the  absence  of  an  express  and  valid  will  to 
the  contrary,  the  child  has  a  right  to  the  property  of 
such  deceased  parent  or  parents.  But  no  parent  j$ 
under  an  obligation  to  maintain  a  child  who  can  or 
should  support  himself. 
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I.— GENERAL  NATURE  AND  HISTORY  OF 
EQUITY. 

Definition  and  General  Nature  of  Equity.— r 
The  various  senses  in  which  the  term  "equity"  is  used 
should  be  distinguished.  There  are  three  different 
senses  in  which  this  word  is  employed.  First,  In  its 
broadest  and  popular  sense  equity  is  given  much  the 
same  meaning  as  "natural  justice."  While  this  justice^ 
which  in  human  transactions  is  founded  on  our  con- 
ceptions of  honesty  and  right,  furnishes  an  important 
guide  in  the  administration  of  equitable  relief,  yet  it  is 
entirely  too  broad  to  serve  as  an  accurate  description  of 
equity  jurisprudence.  Courts  of  equity  can  not  take  cog- 
nizance of  purely  moral  rights  or  give  legal  sanc- 
tion to  the  duties  that  moral  obligations  alone  impose. 
Second,  The  second  sense  in  which  equity  is  employe,(| 
is  in  contradistinction  to  strict  law.  This  is  the 
ancient  meaning  of  the  word  and  the  sense  in  whicl^ 
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Blackstone  used  it  when  he  defined  equity  in  the  words 
of  Grotius,  "as  the  correction  of  that  wherein  the  law 
by  reason  of  its  universaHty  is  deficient."  This  defini- 
tion of  equity  assumes  that  it  is  bound  by  no  fixed  prin- 
ciples, and  that  it  is  higher  than  the  law  which  the 
Chancellor  may  reject,  modify,  or  enlarge  as  the  exigen- 
cies of  each  particular  case  demand.  This  con- 
ception is  at  variance  with  the  very  essence  of  modern 
equity,  which  is  largely  influenced  by  and  is  concurrent 
with  the  law,  and  which  has  fixed  principles  and  settled 
precedents  of  its  own  which  it  must  follow  with  the 
same  uniformity  that  it  follows  the  direct  and  positive 
rules  of  law.  Third,  The  third  sense  in  which  the 
word  is  employed  is  the  modern  conception  of  equity. 
This  conception  may  be  stated  as  "that  portion  of 
remedial  justice  which  is  exclusively  administered  by 
a  court  of  equity"  (i  Story's  Equity,  25),  or  which 
failed  of  enforcement  under  the  common  law. 

History  of  Equity. — In  England. — Equity  is  of 
ancient  origin.  Aristotle  defined  it,  and  it  formed  a 
vital  part  of  the  jurisprudence  of  the  Romans.  Since 
the  foundation  of  the  common  law  consists  for  the 
most  part  of  Roman  material,  there  are  to  be  found 
many  tracings  of  equity  during  the  Anglo-Saxon  and 
early  Norman  periods  of  English  history.  But  equity 
did  not  become  a  distinct  and  recognized  system  in 
English  law  until  English  jurisprudence  had  reached  a 
comparatively  settled  stage.  It  was  in  the  reign  of 
Edward  I.  (1042-66)  that  English  equity  was  first 
administered  as  a  system  by  a  tribunal  apart  from  the 
established  courts   (Kerly,  History  of  Equity,  c.  3). 

The  separate  administration  of  equity  had  its  origin 
in  the  practice  of  referring  causes  to  the  Chancellor,  who 
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was  the  keeper  of  the  king's  conscience.  The  necessity 
of  referring  causes  to  this  state  officer  arose  from  the 
inadequacy  of  the  method  by  which  a  right  could  be 
enforced  or  a  wrong  redressed  in  the  courts  of  com- 
mon law.  According  to  common  law  every  species  of 
civil  wrong  was  supposed  to  fall  within  some  particular 
class,  for  which  an  appropriate  writ  existed  or  was 
supposed  to  exist.  No  action  could  be  begun  until  the 
proper  writ  was  served.  If  the  proper  writ  was  not 
served  the  party  was  without  redress.  This  procedure 
exposed  the  injured  party  to  the  risk  of  (a)  selecting 
the  wrong  writ,  or  (b)  of  being  the  victim  of  a  wrong 
which  did  not  fall  within  any  known  form  of  writ.  As 
these  writs  were  few  in  number  and  were  strictly 
adhered  to,  there  came  to  be  many  cases  for  which 
no  writ  would  lie,  or  in  which  the  wrong  writ  would 
be  served.  In  case  of  either  mistake,  it  became  the 
practice  to  address  petitions  for  relief  to  the  king  as 
the  head  and  fountain  of  all  justice.  The  king  referred 
these  petitions  to  the  Chancellor,  who  had  full  discre- 
tionary power  in  granting  relief.  After  a  time  the 
petitions  were  addressed  to  the  Chancellor  directly, 
who  thus  became  a  vital  part  of  the  judicial  system 
of  England.  But  this  official  did  not  constitute  one 
of  the  established  courts  of  the  realm  until  the  end  of 
the  reign  of  Henry  V.  (1413-1422),  (Kerly's  History 
of  Equity,  13-35).  Once  separated,  however,  the 
courts  of  equity  and  of  law  continued  to  exist  for  cen- 
turies as  separate  and  distinct  parts  of  the  judicial  sys- 
tem. But  slowly  equitable  principles  were  ingrafted 
upon  the  common  law  and  the  principles  of  common 
law  were  introduced  into  equity.  This  pronounced 
double  tendency  could  have  but  one  end.    In  course  of 
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time  the  two  judicial  systems  were  amalgamated,  and 
since  1827  equity  and  the  common  law  in  England 
have  been  administered  by  the  same  court. 

In  Pennsylvania. — ^The  English  colonies  in  Amer- 
ica were  settled  during  a  period  (1673- 1827)  when 
chancery  was  exerting  its  greatest  influence  upon  thfe 
legal  system  of  the  mother  country.  It  is  then  but 
natural  that  the  idea  of  a  Court  of  Chancery  should 
find  lodgment  and  expression  in  the  judicial  frame- 
work of  all  the  colonies.  In  all  save  one  of  the 
colonies,  equitable  relief  was  administered  by  some 
tribunal  distinct  from  the  common  law  courts.  This 
one  fexception  was  Pennsylvania.  In  most  of  the 
colonies  equity  powers  were  conferred  upon  the  royal 
governor  in  conjunction  with  his  council.  In  Penn- 
sylvania equitable  relief  was  given  only  by  the  ordinary 
courts,  and  even  in  the  forms  and  according  to  the 
procedure  of  the  common  law.  This  radical  change  made 
in  equity  jurisprudence  is  characterized  by  a  late  Chief 
Justice  of  Pennsylvania  as  the  result  not  of  an  ignorant 
prejudice,  but  high  political  wisdom.  The  men  who 
founded  this  Commonwealth  knew  very  well  the 
amount  of  harm  that  such  a  court  had  done  elsewhere, 
and  repudiated  it  as  far  as  they  could.  The  adminis- 
tration of  law,  blended  and  mixed  with  equity  prin- 
ciples, was  a  happy  conception — ^a  most  admirable 
improvement  of  both  legal  and  chancery  practice.  ( See 
2  Rawie,  250;  I  Yeates,  353,  and  4  Law  Quarterly 
Rev.,  458.) 

The  statutes  are  numerous  which  relate  to  the  prac- 
tice of  equity  in  Pennsylvania.  A  short  statement  of 
the  more  important  acts  will  suffice  for  the  purposes  of 
Ihis  work. 
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Before  the  granting  of  Penn's  charter  by  Charles 
II.  (March  4,  1681)  all  proceedings,  writings,  and 
proofs  had  to  be  transmitted  to  New  York  for  a  final 
determination  in  equity  (Hazzard's  Annals  of  Pennsyl- 
vania, 424).  This  charter  gave  William  Penn  the 
power  "to  do  all  and  everything  other  thing  and  things 
which  unto  the  complete  establishment  of  justice  unto 
courts  and  tribunals,  forms  of  judicature  and  manner 
of  proceeding  do  belong."  Under  this  power  Penn 
established  (Dec.  10,  1682,)  one  court  in  every  county, 
"to  which  the  inhabitants  thereof  might  every  month 
repair  for  justice."  An  appeal  lay  from  this  court  to 
the  Provincial  Court,  which  was  composed  of  not  less 
than  five  judges  and  which  held  quarterly  sessions. 
From  this  court,  the  appeal  lay  to  the  Provincial 
Council — the  "last  jurisdiction."  Two  bills  wer6 
passed  in  1684  which  expressly  gave  to  the  justices 
of  the  monthly  and  quarter  sessions  of  every  county 
and  to  the  judges  of  the  Provincial  Court  the  right  to 
try  both  criminal  and  civil  causes,  both  in  law  and  in 
equity.  In  1701  an  act  was  passed  which  provided  that 
the  judges  of  the  Common.  Pleas  should  have  full  powCf 
to  hear  and  decree  all  such  matters  and  causes  of  equity 
as  should  come  before  them. 

Until  the  year  1710  equity  was  administered  in 
the  form  and  under  the  procedure  of  the  common 
law.  In  this  year  an  act  was  passed  which  provided 
that  a  court  of  equity  was  to  be  held  by  thfe  Common 
Pleas  judges  four  times  a  year,  and  that  these 
courts  "should  observe,  as  near  as  may  be,  the  rules 
and  f(raetiee  of  the  Hi^h  Court  of  Chancery  in 
Gffeat  Bi-itaih."  Ah  appeal  lay  from  the  decrees  of 
t^iese  courts  to  the  Supreme  Court.    The  eonstittitiott 
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of  1790  gave  the  power  to  establish  a  separate 
Court  of  Chancery,  but  it  was  never  exercised.  Since 
1790  many  powers  have  been  conferred  to  courts  of 
equity,  which  to  a  degree  will  be  outlined  in  subsequent 
pages.  But  the  common  law  courts  have  still  continued 
to  administer  equitable  principles  through  the  medium 
of  common  law  and  chancery  forms,  and  according  to 
the  rules  and  practice  of  both  law  and  equity. 

II.— THE  MAXIMS  IN  EQUITY. 

Maxims  in  General. — A  maxim  has  been  defined 
as  the  embodiment  of  a  general  truth  in  the  shape  of  a 
familiar  adage  (Bispham's  Equity,  page  57).  In 
former  times  maxims  were  highly  favored  in  the  law, 
but  in  recent  years  there  seems  to  have  been  a  reaction^ 
However,  they  are  still  recognized  by  good  authority 
in  law,  and  form  an  essential  and  important  part  of 
equity  jurisprudence.  There  are  twelve  principal 
maxims  in  equity.  I.  He  who  seeks  equity  must  d(> 
equity,  II.  He  who  comes  into  equity  must  come  with, 
clean  hands.  III.  Equity  aids  the  vigilant  and  not  the 
slothful,  IV.  There  is  no  right  without  a  remedy, 
V.  Equity  acts  specifically,  VI.  Equity  acts  in  per- 
sonam, VII.  Equity  follows  the  law,  VIII.  Equity 
regards  that  as  done  which  ought  to  have  been  done, 

IX.  Equity  imputes  an  intention  to  fulfill  an  obligation, 

X.  Between  equal  equities  the  law  will  prevail,  XI> 
Between  equal  equities  priority  of  time  will  prevail, 
XII.  Equality  is  equity. 

/. — Equity  Must  be  Done  by  Him  Who  Seeks  It. — 
The  first  maxim  is  that  he  who  seeks  equity  must  do 
equity  (123  Pa.,  139).    This  maxim  means  that  whea 
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a  man  seeks  the  aid  of  a  court  of  equity  to  enforce 
a  right,  he  must  be  prepared  to  submit  in  that  suit 
to  any  directions  which  the  recognized  principles  of 
a  court  of  equity  may  make  it  proper  to  give.  Thus,, 
where  one  seeks  to  have  a  usurious  transaction  set 
aside,  he  must  offer  to  return  the  borrowed  money 
with  lawful  interest. 

The  most  common  application  of  this  maxim  is  in 
cases  where  injunctions  are  sought  to  restrain  the 
collection  of  taxes  which  are  alleged  to  be  void  or 
illegal.  The  maxim  is  also  frequently  invoked  where 
one  party  to  a  contract  seeks  to  rescind  or  discharge 
it  after  it  has  been  partly  performed,  or  where  a 
decree  of  specific  performance  of  a  contract  is  asked 
and  the  complainant  on  his  part  has  not  substantially 
carried  out  all  the  terms  of  the  contract,  or  where 
a  mortgagor  wishes  to  redeem  and  has  not  fulfilled 
all  the  conditions  precedent  to  the  exercise  of  the 
right  to  redeem  (i  Pars.,  Eq.  Cas.,  i6),  or  where  a 
vendee  seeks  ejectment  against  a  vendor  without  first 
having  tendered  the  unpaid  balance  of  the  purchase 
money  (162  Pa.,  405),  or  where  a  bona  Ade  possessor 
of  property  seeks  to  recover  from  the  real  owner,  wha 
wishes  to  oust  him,  for  the  expenditures  which  such 
possessor  made  upon  the  property  in  improvements  in 
good  faith  and  under  a  belief  of  ownership  (117  Pa., 
588).  But  where  one  executes  a  deed  for  land  at  the 
corrupt  solicitation  of  the  grantee  and  receives  from 
the  grantee  money  which  he  does  not  pay  over  to  the 
owner  of  the  land,  the  maxim  can  not  be  invoked  and 
the  owner  will  not  be  compelled  to  repay  the  amount 
to  the  grantee  as  a  condition  precedent  for  a  decree 
rescinding  the  deed  (151  Pa.,  599).     In  general,  the 
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maxim  does  not  apply  where  the  equity  which  the  com- 
plainant— ^party  who  seeks  equitable  relief — is  required 
to  do,  does  not  arise  from  and  belong  to  the  transaction 
in  which  he  seeks  relief. 

//. — Who  Does  Iniquity  Shall  Not  Have  Equity.— 
The  second  maxim  is  most  frequently  expressed  as  hfe 
-who  comes  into  equity  must  come  with  clean  hands. 
This  is  a  most  efficient  maxim,  and  simply  means  that 
equity  will  aid  none  but  worthy  claimants  (66  Pa., 
192).  Thus,  one  who  would  set  aside  a  transac- 
tion on  the  ground  of  fraud  must  himself  be  free  from 
participation  in  the  fraud.  So,  also,  when  one  of 
two  innocent  persons  must  suffer  from  the  fraud 
of  a  third  person,  he  who  furnishes  the  means  of 
perpetrating  the  fraud  must  bear  the  consequences  of 
the  act  (67  Pa.,  82  and  91  Pa.,  290).  Nor  will  equity 
in  any  shape  lend  itself  to  assist  a  gambling  transaction, 
or  in  any  way  vindicate  a  conti^act  of  which  garhb- 
ling  is  the  object  (Brightley's  Rep.,  197;  see  also  51 
Pa.,  90). 

There  is  an  important  qualification  of  this  maxim. 
It  only  applies  where  the  misconduct  complained  of  is 
w^ilful  (67  Pa.,  166)  and  has  an  immediate  and  neces- 
sary relation  to  the  matter  in  litigation  (159  Pa.,  384). 
Equity  will  not  examine  into  the  conduct  of  the  com- 
plainant in  other  matters  or  question  his  genei-al  charac- 
ter. It  might  be  added  that  it  seems  to  be  undecided 
■whether  in  Pennsylvania  equity  will  give  its  aid  where 
the  fund  or  subject-matter  involved  in  litigation  was 
originally  created  by  an  illegal  transaction  (Bispham's 
Equity,  68 ;  contra,  4  Dall.,  298,  an  action  in  law.  No 
decision  can  be  found  where  relief  was  asked  in 
Equity). 
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///. — Equity  Aids  the  Vigilant  not  the  Slothful.-^-^ 
The  third  maxim  is  that  equity  aids  the  vigilant  not  the 
slothful.  This  maxim  means  that  equity  will  refuse 
its  aid  where  the  complainant  has  slept  upon  his  rights, 
and,  for  a  great  length  of  time,  has  acquiesced  in 
another's  assumption  of  them.  Lord  Camden  states 
that  nothing  can  call  equity  into  activity  but  conscience, 
^ood  faith,  and  reasonable  diligence  (3  Bro.  C.  C, 
638). 

This  maxim  is  to  courts  of  equity  what  the 
statute  of  limitations  is  to  courts  of  law.  The  time 
iixed  by  the  statute  of  limitations  within  which  an 
action  must  be  brought  or  recovery  will  be  forever 
barred  is  usually  followed  as  the  limit  within  which 
•equitable  relief  will  be  granted.  But  there  are  excep- 
tions to  this  general  rule.  In  some  cases  a  delay  for 
much  less  than  the  period  of  the  statute  of  limitations 
may  be  an  eflfectual  bar  to  relief  in  equity  (125  Pa., 
203). 

The  most  frequent  applications  of  the  maxim 
are  in  cases  of  injunction  (i  Grant  Cas.,  412),  or  in 
proceedings  under  partnership  bills  (58  Pa.,  168),  or 
in  bills  against  illegal  forfeiture  of  corporate  stock 
(60  Pa.,  128).  The  maxim  has  also  been  applied 
against  purchasers  for  value  and  without  notice  (128 
Pa.,  469).  But  the  maxim,  like  the  statute  of  limita- 
tions, does  not  apply  to  an  infant  or  insane  person. 

iy_ — Mo  Right  Without  a  Remedy. — The  fourth 
maxim  is  that  where  there  is  a  right,  there  is  a  remedy. 
This  means  that  wherever  a  legal  right  is  infringed, 
equity  will  give  a  remedy  if  there  is  none  at  law.  Since 
equity  had  its  rise  in  the  inability  of  common  law 
courts  to  meet  the  demands  of  justice,  it  is  evident  that 
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this  maxim  is  the  foundation  of  equity  jurisprudence. 
But  the  very  broad  operation  of  this  maxim  has  caused 
one  authority  (25  Pa.,  175)  to  squarely  deny  its  bind- 
ing force  in  equity  and  has  rendered  necessary  th& 
acceptance  of  certain  well  defined  qualifications  by  all 
courts  of  equity. 

First,  The  application  of  the  maxim  in  a  given, 
case  in  equity  is  limited  by  and  subordinate  to  other 
equitable  maxims  and  considerations.  Thus,  a  party 
whose  right  is  clear  may  delay  his  action  for  such  a 
length  of  time  as  to  render  imperative  the  appli- 
cation of  the  maxim  that  "Equity  aids  the  vigilant, 
not  the  slothful"   (125  Pa.,  175). 

Second,  The  right  which  equity  is  asked  to- 
■enforce  must  be  one  of  which  the  common  law  can  and 
does  take  cognizance.  In  other  words,  equity  does  not 
enforce  a  right  on  the  principles  of  sound  morals  alone. 
Thus,  a  transaction  may  be  very  dishonest  and  dis- 
honorable to  the  conscience  of .  a  good  man,  yet 
if  the  transaction  has  not  in  it  all  the  legal  elements 
of  fraud  it  will  not  be  set  aside  on  the  ground  of  fraud 
alone. 

Third,  Equity  will  not,  as  a  general  rule,  give  relief 
where  the  right  has  always  been  afforded  a  full,  ade- 
quate, and  complete  remedy  at  law  (38  Pa.,  102,  and 
99  Pa.,  177).  Thus,  a  bill  in  equity  will  not  lie  simply 
to  recover  possession  of  land,  because  there  is  a  com- 
plete remedy  at  common  law  by  ejectment.  But  the 
remedy  in  law  must  be  as  efficient  as  the  relief  which 
equity  would  confer  under  similar  circumstances  (130 
U.  S.,  514,  and  107  Pa.,  14).  Nor  will  equity  give 
relief  where  the  existing  legal  remedy  has  failed  or 
may  fail  of  enforcement.     Thus,  it  is  not  a  sufficient 
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reason  for  the  granting  of  an  injunction  that  the 
defendant  is  insolvent  and  no  damages  could  be  recov- 
ered in  an  action  of  trespass  (37  Pa.,  100).  Nor  will 
a  bill  in  equity  lie  for  the  enforcement  of  a  forfeiture 
of  a  lease  (133  Pa.,  328),  or  to  prevent  a  landlord 
from  ousting  a  tenant  upon  the  termination  of  the  lease, 
where  the  tenant  claims  the  right  to  hold  over  (123 
Pa.,  250).  Moreover,  the  subsequent  rise  of  a  legal 
remedy  will  not  oust  equity  of  a  jurisdiction  which  it 
exercised  when  there  was  no  adequate  remedy  in  law 
(10  Pa.,  273).  Nor  will  equity  refuse  to  assume 
jurisdiction  and  give  relief  where  the  remedy  which 
it  gives  is  more  convenient  than  the  common  law 
remedy  (11  Pa.,  387,  114  Pa.,  574,  and  172  Pa.,  427. 
See  also  197  Pa.,  606,  which  seems  to  open  a  new 
method  of  practice  in  fraudulent  conveyances),  or 
where  the  remedy  at  law  is  inadequate  or  incomplete 
(104  Pa.,  689,  and  164  Pa.,  109). 

Fourth,  Equity  will  not  give  a  remedy  in  direct 
contravention  of  a  positive  rule  of  law.  Thus,  the  law 
gives  a  debtor  the  right  to  assign  his  property,  hence 
a  mere  general  creditor  is  not  entitled  to  an  injunction 
to  prevent  the  debtor  from  transferring  property — 
although  the  result  will  be  to  prevent  the  satisfaction 
of  the  creditor's  claim. 

Fifth,  Equity  will  not  give  a  remedy  for  which 
there  is  no  precedent  in  equity  jurisprudence.  It  will 
not  now  afford  relief  by  the  creation  of  new  remedies 
(*I50  U.  S.,  182).  It  should  be  added  that  where  a 
remedy  exists  in  equity  it  is  always  a  complete  one. 
It  needs  no  other  court  to  finish  its  work  (123  Pa., 
365).     It  may  give  relief  in  any  recognized  form — • 

~      »  This  case  is  cited  because  it  so  clearly  illustrates  the  principle. 
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even  in  the  form  of  damages  where  such  are  incidental 
to  the  relief.  But  darnages  will  not  be  given  where 
these  constitute  the  sole  ground  of  the  bill  (Bispham's 
Equity,  58). 

The  maxim  is  most  frequently  invoked  in  dealing 
with  newly  created  rights  and  duties.  A  most  impor- 
tant application  of  the  maxim  is  where  the  federal 
courts  grant  injunctions  to  prevent  employees  from, 
refusing  to  perform  their  usual  duties  (62  Fed.  Rep.,. 
796;  see  also  54  Fed.  Rep.,  751). 

v.— Equity  Acts  SpeciUcally. — ^The  fifth  maxim  is. 
that  equity  acts  specifically,  and  not  by  way  of  comr 
pensation.  In  other  words,  it  is  the  aim  of  equity, to 
put  the  parties  in  the  position  which  they  should 
occupy.  Thus,  equjty  will  decree  the  specific  perform- 
ance of  a  contract,  rather  than  give  damages  for  its 
breach.  So  an  injunction  may  be  granted,  under  some 
circumstances,  to  prevent  the  commission  of  destructive 
trespass,  instead  of  allowing  damages  as  at  law. 

VI. — Equity  Acts  In  Personam. — rThe  sixth  maxim 
is  that  equity  acts  in  personam,  and  not  in  rem.  This 
maxim  means  that  where  the  parties  (personae)  are 
within  the  jurisdiction  of  a  court  of  equity,  it  will  act 
and  grant  relief,  even  though  the  property  (res)  in 
question  be  outside  its  jurisdiction.  Thus,  the  Court 
of  Chancery  in  England  decreed  specific  performance 
of  a  contract  respecting  the  boundaries  of  Pennsyl- 
vania and  Maryland,  when  colonies  (2  Lead.  Cas.  Eq., 
767).  So  a  trustee  residing  in  one  state  may  be  com- 
pelled to  make  a  conveyance  of  real  estate  situated 
in  another  (6  Whart.,  392).  The  maxim  is  also  fre- 
quently invoked  in  foreclosure  suits  against  railroad 
corporations  whose  lines  extend  over  several  states. 
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Thus,  where  a  railroad  whose  line  extended  over  two 
states  mortgaged  the  whole  road,  it  was  held  by  a 
Pennsylvania  court  that  the  trustee  had  a  right  to  sell 
and  convey  all  the  mortgaged  property  whether  situated 
in  West  Virginia  or  in  Pennsylvania  (55  Pa.,  189). 

This  maxim  should  not  cause  us  to  forget  that 
property  and  not  persons  is  the  subject  of  equity  juris- 
diction. Hence,  equity  courts  will  refuse  to  apply  the 
maxim  or  to  entertain  any  bill  to  recover  damages  for 
purely  personal  torts.  Before  the  maxim  can  be 
invoked,  there  must  be  some  right  of  property  involved 
in  addition  to  the  personal  tort   (Bispham's  Equity, 

75)- 

It  should  be  stated  in  this  connection  that  where 
the  property  happens  to  be  within  and  the  persons 
whose  rights  in  the  property  are  sought  to  be  affected 
are  without  the  jurisdiction  of  equity,  the  court  will 
exercise  jurisdiction  over  the  property,  provided  service 
by  publication  be  permitted  (134  U.  S.,  320). 

VII. — Equity  Follows  the  Law. — The  seventh 
maxim  is  that  equity  follows  the  law.  This  maxim 
means  that  equity  follows  and  adopts  the  rules  and 
principles  of  the  common  law  wherever  it  can  be  con- 
sistently done.  Thus,  equity  follows  the  common  law 
statute  of  limitations  in  barring  a  right  of  action 
because  of  the  lapse  of  time  (86  Pa.,  204).  So,  also, 
equitable  estates  are  subject  to  similar  laws  of  inher- 
itance as  legal  estates. 

VIII. — Equity  Regards  as  Done  What  Ought  to  be 
Done. — The  eighth  maxim  is  that  equity  regards  that 
as  done  which  ought  to  be  done.  This  means  that 
equity  will  treat  the  subject-matter  of  a  contract  in  the 
same  manner  as  if  the  final  acts  contemplated  by  the 
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parties  had  been  executed  exactly  as  they  ought  to  have 
been,  not  as  they  might  have  been  executed  (3  S.  &  R., 
585).  Thus,  in  contracts  for  the  conveyance  of  real 
property,  equity  treats  the  vendee  as  the  owner  and  as  a 
trustee  for  the  purchase  money  from  the  time  of  mak- 
ing the  contract,  while  the  vendor  is  regarded  as 
"holding  the  land  in  trust  for  the  vendee  until  the  con- 
veyance is  finally  and  formally  made  (26  Pa.,  178). 
It  will  be  noticed  that  this  doctrine  affords  the  vendee 
•disabilities  as  well  as  benefits.  While  the  vendee  is 
entitled  to  any  increase  in  the  value  of  the  property,  he 
must  also  bear  the  loss  which  may  occur  and  the  bur- 
dens to  which  it  may  be  subjected  (8  S.  &  R.,  440). 
Another  illustration  of  the  application  .of  this  maxim 
is  where  land  is  devised  to  be  sold  and  converted  into 
money.  In  such  case,  the  land  will  be  considered  and 
treated  as  money  from  the  instant  of  the  testator's 
■death,  and  the  subsequent  devolution  of  the  property 
will  be  governed  by  the  rules  which  control  personal 
property.  So,  also,  where  money  is  devised  to  be  laid 
out  in  land,  it  is  treated  as  real  estate  in  equity,  and 
■descends  to  the  heir  (page  476). 

IX. — Equity  Imputes  an  Intention. — The  ninth 
maxim  is  that  equity  imputes  an  intention  to  fulfill  an 
obligation.  This  means  that  where  a  man  is  bound  to 
do  an  act,  and  he  does  one  which  is  capable  of  being 
considered  as  done  in  fulfillment  of  his  obligation,  it 
shall  be  so  construed.  In  other  words,  the  presumption 
shall  be  that  the  act  done  was  performed  in  good  faith, 
in  the  discharge  of  the  obligation,  and  not  in  bad  faith 
to  violate  his  duty  (2  Equity  Cases,  345  and  i  Pom- 
eroy's  Equity  Juris.,  420).  Thus,  a  purchase  by  a 
father  in  the  name  of  his  child  will  be  considered  as  an 
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advancement,  and  not  as  a  resulting  trust  in  favor  of 
the  father. 

X.— Between  Equal  Equities  the  Law  will  Prevail. — 
The  tenth  maxim  is  that  between  equal  equities  the 
law  will  prevail  (36  Pa.,  134).  This  maxim  means 
that  if  one  of  two  persons  having  equal  equities  has 
also  the  legal  title,  equity  will  not  interfere,  and  he 
who  has  the  legal  title  will  prevail  at  law.  Thus,  A, 
a  trustee  of  a  sum  of  money  of  B,  was  ordered  in  a  suit 
instituted  by  B  to  pay  tlie  money  into  court.  The 
transfer  was  made,  and  the  legal  estate  therefore 
vested  in  the  legal  representatives  of  B.  But  the  fund 
which  A  turned  over  to  the  court  was  misappropriated 
from  a  fund  which  he  held  in  trust  for  C.  The  ques- 
tion was  whether  C  had  a  right  to  follow  this  fund. 
It  was  held  that  he  had  not,  because  B,  under  the  first 
settlement,  had  as  strong  an  equity  to  retain  the  fund 
as  C,  under  the  second  settlement,  had  to  follow  it — 
hence  the  fact  that  the  legal  title  was  held  for  B  created 
a  preference  in  favor  of  him  (2  Lead.  Cas.  Eq.,  11). 
So,  as  between  claimants  to  land  having  equal  equities 
the  fact  of  possession  by  one  may  constitute  a  legal 
right  in  his  favor  (*  55  Vt.,  165).  So,  also,  as 
between  two  tax  purchasers  with  equal  equities,  the  one 
who  obtains  the  sheriff's  deed  will  be  awarded 
priority  (*  51  Col.,  8). 

XI. — Between  Equal  Equities  Priority  of  Time  ivill 
Prevail. — The  eleventh  maxim  is  that  between  equal 
equities  priority  of  time  will  prevail  (55  Pa.,  215). 
This  means  that  where  nothing  else  intervenes,  he  who 
has  the  prior  equity  will  be  the  first  in  right.     Thus, 


•These  cases  are  cited  because  they  afford  excellent  illustrations 
of  the  application  of  the  maxim. 

28 
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grantees  and  lien  creditors  claiming  in  equity  take  and 
are  ranked  according  to  the  dates  of  their  securities. 
XII. — Equality  is  Equity. — The  twelfth  maxim  is 
that  equality  is  equity.  This  means  that  in  all  cases  it 
is  the  aim  of  equity  to  make  an  equal  division  or  dis- 
tribution of  property.  Thus,  where  a  person  is  given 
the  power  under  a  will  to  select  several  beneficiaries 
out  of  a  named  class  and  fails  to  exercise  the  power, 
equity  will  divide  the  property  equally  among  all  the 
members  of  the  class  (Bispham's  Equity,  67).  So,  also, 
if  A  and  B  advance  money  on  a  mortgage,  in  equal 
or  unequal  shares,  and  take  the  mortgage  in  their  joint 
names,  and  A  dies — B  would  not  get  the  whole  amount 
due  on  the  mortgage,  but  the  living  representatives  of 
A  could  get  A's  proportionate  share  (Snell's  Equity, 
36). 

III.— EQUITY  JURISDICTION. 

The  admirable  analysis  of  the  subject  of  equity  by 
George  Tucker  Bispham,  Esq.,  will  be  followed  in  this 
statement  of  the  essential  principles  of  the  subject. 
This  author  in  his  "Principles  of  Equity"  considers 
the  subject  of  equity  jurisdiction  under  three  general 
heads.  A— Equitable  Titles,  B— Equitable  Rights, 
and  C — Equitable  Remedies. 

A.— EQUITABLE  TITLES. 

Equitable  titles  are  those  titles  which  are  not  recog- 
nized in  a  court  of  law,  but  of  which  a  court  of  equity 
will  take  cognizance.  These  titles  are  of  three  different 
classes  (i)  Trusts,  {2)  Mortgages,  and  (3)  Assign- 
ments. 

Trusts  and  Mortgages. — ^The  subjects  of  Trusts 
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and  Mortgages  will  be  outlined  in  the  subsequent  pages 
of  this  book  (see  subject  of  Real  Property).  The  state- 
ment there  given  contains  the  essential  equitable  as  well 
as  common  law  principles  relative  to  these  subjects. 
There  is,  therefore,  no  necessity  for  a  statement  of  the 
principles  of  equity  bearing  upon  these  subjects  in 
this  connection. 

Assignments. — At  common  law,  the  assignment 
of  a  chose  in  action — right  of  action  to  recover  a  thing 
of  value,  such  as  bonds,  mortgages,  notes,  judgments, 
debts,  contracts  relating  to  real  or  personal  property — 
could  not  be  assigned  (2  Phila.,  182).  This  was 
because  the  only  ownership  which  the  law  recognized 
as  carrying  with  it  the  right  to  hold  or  recover  the 
possession  by  an  action  at  law,  was  that  ownership 
which  was  accompanied  by  possession.  As  ownership 
and  possession  were  severed  by  assignment,  it  is  evi- 
dent that  no  right  of  action  existed  to  the  assignee. 
The  failure  of  courts  of  law  to  uphold  these  assign- 
ments by  giving  a  right  of  action,  made  necessary  the 
interposition  of  equity.  At  the  present  time  the  gen- 
eral rule  in  equity  is  that  while  it  will  not  recognize 
the  transfer  of  mere  litigious  rights  as  such,  yet  it  will 
support  an  assignment  of  choses  in  action  no  matter 
whether  the  things  assigned  have  a  present,  actual,  or 
potential  existence,  or  whether  they  rest  only  in  a 
mere  possibility  or  contingency  (8  S.  &  R.,  73).  In 
other  words,  present  ownership  of  things  not  in  pos- 
session will  be  upheld  and  enforced  to  the  same  extent 
as  present  ownership  in  possession.  Thus,  an  assign- 
ment of  an  heir's  possibility  of  inheritance  will  be 
enforced  in  equity,  in  the  same  manner  as  an  assign- 
ment of  a  bond  or  mortgage  in  possession. 
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DeHnition  and  Kinds  of  Assignments. — ^An  equit- 
able assignment  is  such  a  transfer  or  making  over  to 
another  of  any  estate  or  right  in  property,  real  or  per- 
sonal, in  ix)Ssession  or  in  action — as  would  be  upheld 
and  enforced  by  a  court  of  equity.  This  assignment 
may  be  either  (a)  total  or  (b)  partial.  The  assign- 
ment is  total  where  the  whole  of  the  assignor's  property 
is  transferred.  A  partial  assignment  means  that  only 
a  part  of  the  assignor's  property  has  been  made  over  to 
another.  Contrary  to  the  rule  at  law  (2  Phila.,  182), 
a  partial  as  well  as  a  total  assignment  will  be  enforced 
in  equity  without  the  assent  of  the  debtor,  provided 
such  debtor  has  knowledge  of  the  assignment  and  it 
was  made  for  a  valuable  consideration  (2  W.  N.  C, 
596).  Thus,  a  partial  assignment  has  been  held  valid 
as  against  a  subsequent  attaching  creditor  of  the 
assignor  (43  Leg.  Int.,  520). 

There  is  one  exception  to  this  general  rule.  The 
assignment  of  a  part  of  a  debt  owed  by  a  municipal 
corporation  (86  Pa.,  179)  or  quasi  municipal  corpora- 
tion (4  Kulp,  245),  as  a  school  district,  can  not  be 
enforced  either  in  law  or  in  equity. 

What  Constitutes  an  Assignment. — No  written 
instrument  or  particular  form  of  words  is  necessary  in 
order  to  make  a  valid  assignment  of  a  chose  in  action 
(12  Pa.,  165).  Any  written  or  verbal  declaration 
which  clearly  and  properly  manifests  an  intention 
'(18  Phila.,  60,  and  20  Pa.,  C.  C,  52)  to  part  with 
the  ownership  of  the  thing  is  sufficient  to  constitute 
an  equitable  assignment.  Thus,  a  verbal  agreement 
to  pay  an  attorney  a  certain  sum  out  of  a  verdict, 
in  consideration  of  his  trying  a  case,  constitutes  an 
assignment  of  such  sum  (34  Pa.,  299).    So,  an  order 
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of  a  creditor  upon  a  debtor  directing  the  debtor 
to  pay  the  amount  due  to  a  third  party,  or  an  order 
by  a  debtor  to  his  creditor  upon  a  third  person  having 
funds  of  the  debtor  to  pay  the  creditor  out  of  such 
funds  (Snell's  Principles  of  Equity,  y;^)  is  in  either 
case  an  equitable  assignment  (70  Pa.,  74;  see  also  3 
Super.  Ct.,  yi^).  But  a  mere  direction  to  an  agent  to 
collect  and  hand  over  money  to  a  third  party  will  not 
amount  to  an  assignment  (135  Pa.,  499).  Nor  will  a 
debtor's  agreement  to  pay  a  debt  out  of  a  fund  over 
which  he  retains  control  amount  to  an  assignment 
(92  Pa.,  196  and  269,  104  Pa.,  351,  109  Pa.,  130). 
But  a  debtor's  promise  to  pay  a  debt  will  constitute  an 
assignment  when  the  fund  out  of  which  it  is  to  be  paid 
is  under  the  control  of  the  creditor  or  some  third  per- 
son (66  Pa.,  169  and  156  Pa.,  281). 

In  general,  it  may  be  stated  that  no  order  will  con- 
stitute a  valid  assignment  in  equity,  unless  such  order 
pass  a  present  interest  in  the  thing  to  the  transferee; 
and  where  the  order  is  to  an  agent,  unless  such  order 
clearly  specify  the  (a)  amount  to  be  paid  and  the  (b) 
person  to  whom  payment  must  be  made  (57  Pa., 
231).  But  a  bank  check,  before  presentation  or 
acceptance,  is  not  an  assignment  of  a  bank  deposit 
(72  Pa.,  13).  Nor  does  a  draft  or  order  drawn  gener- 
ally and  not  on  a  particular  fund  operate  as  an  assign- 
ment (30  Pa.,  299).  A  personal  interest  in  real  estate 
may  be  assigned  in  equity  by  the  person  entitled  to 
share  in  the  proceeds  of  the  sale  making  a  conveyance 
of  (13  Pa.,  292)  or  placing  a  mortgage  upon  the  real 
estate  (158  Pa.,  639)  or  his  interest  (104  Pa.,  425). 

What  May  he  Assigned. — As  indicated  in  a  preced- 
ing paragraph,  the  general  rule  is  that  any  present  or 
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future  interest  in  real  or  personal  property  may  be 
assigned.  Thus,  wages  to  be  earned  in  the  future  in 
an  existing  employment  (ii6  Pa.,  513,  and  6  Kulp, 
181  and  351,  but  see  75  Pa.,  399,  aiid  2  Pa.,  C.  C, 
465,  where  it  was  held  that  there  can  be  no  assignment 
of  future  wages  where  no  employment  exists  at  the 
time.  But  see  Act  May  20,  1891,  P.  L.,  96,  and 
16  Pa.,  C.  C,  193),  or  money  to  become  due  under  a 
contract  (73  Pa.,  213)  or  to  be  realized  from  a  sale 
(91  Pa.,  96),  or  the  interest  of  a  partner  in  a  partner- 
ship about  to  be  formed  ( 107  Pa.,  590),  or  the  right  of 
action  for  damages  to  property  (9  S.  &  R.,  244),  or  a 
vested  (102  Pa.,  290,  and  103  Pa.,  587)  or  expectant 
interest  in  a  living  (160  Pa.,  156)  or  deceased  person's 
estate  (151  Pa.,  312)  may  become  the  subject  of 
assignment.  However,  an  assignment  of  an  expectant 
interest  by  an  heir  or  a  beneficiary  under  a  will  may 
be  set  aside  for  mere  inadequacy  of  consideration 
(151  Pa.,  312). 

What  Can  Not  be  Assigned.-^There  are  several 
exceptions  to  the  general  rule  just  given.  First,  There 
can  be  no  assignment  of  a  mere  litigious  right,  the 
transfer  of  which  would  simply  encourage  litigation, 
e.  g.,  the  bare  right  to  file  a  bill  in  equity.  Second, 
Public  policy  prevents  equity  from  recognizing  the 
assignments  of  pensions,  pay  in  the  army,  or  salaries  of 
those  in  the  United  States  Government  or  state  (15 
Phila.,  160).  Third,  While  a  right  to  recover  damages 
for  an  injury  to  property  may  be  assigned,  yet  a  right 
of  action  for  a  mere  personal  tort  can  not  be  assigned 
(83  Pa.,  34).  Fourth,  There  can  be  no  assignment 
of  a  contract  involving  personal  credit,  trust,  or  ser- 
vices of  skill  (172  Pa.,  443). 
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Notice  of  Assignment. — The  general  rule  is  that 
the  assignee  need  not  give  notice  of  the  assignment  to 
the  person  who  owes  the  debt  or  has  custody  of  the 
thing  assigned  in  order  to  make  the  assignment  valid 
as  against  the  assignor  or  the  creditors  of  the  assignor 
( I  Pa.,  263 ;  3te  also  6  Whart.,  138).  But  as  between 
dififerent  assignees  for  value,  the  assignee  who  first 
gives  notice  to  the  debtor  will  have  the  prior  right  (176 
Pa.,  616).  Thus,  A  makes  an  assignment  of  a  sum  of 
money  to  B,  then  to  C,  and  then  to  D.  If  D  should 
notify  X,  the  debtor,  before  B  or  C  should  do  so,  he 
would  have  the  right  to  the  fund.  This  notice  should 
be  given  to  him  who  has  the  legal  title,  or  who  owes 
the  money.  Thus,  the  notice  should  be  given  to  the 
trustees  of  a  trust  fund,  or  the  debtor  of  a  debt. 

Where  personal  chattels  are  assigned,  possession 
of  the  chattels  must  be  taken.  So  where  an  assignment 
of  choses  in  action  is  made,  the  assignee  must  do  every- 
thing which  is  reasonably  necessary  to  assert  ownership 
(73  Pa.,  59).  Thus,  an  assignee  by  purchase  of  bank 
stock  who  has  had  the  transfer  recorded  on  the  books 
of  the  corporation  will  be  preferred  to  a  prior  assignee 
or  purchaser  who  has  failed  to  have  his  assignment  thus 
recorded. 

The  Effect  of  Assignment. — There  are  two  results 
of  an  assignment.  First,  The  assignee  takes  the  thing 
assigned  subject  to  all  the  equities  between  the  original 
parties  at  the  time  of  the  assignment  (2  P.  &  W.,  245). 
Thus,  A  has  a  set-ofif  or  defense  to  a  claim  which  B 
has  against  him.  B  assigns  the  claim  to  C.  A's  set-oflf 
or  defense  could  be  made  use  of  against  C  as  well 
as  against  B.  There  are  two  exceptions  to  this  general 
rule,     (a)   No  defense  or  set-ofT  can  be  set  up  against 
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the  assignee  if  the  debtor  misleads  the  assignee  by  posi- 
tive statement  or  silence,  as  to  the  existence  of  such 
defense  or  set-off  (6  Pa.,  327).  (b)  The  other  excep- 
tion to  the  rule  is  in  the  case  of  negotiable  instruments 
(Bispham's  Equity,  255,  and  subject  of  Negotiable 
Paper).  • 

But  in  Pennsylvania  the  assignee  of  a  chose  in 
action  is  not  subject  to  the  equities  of  third  parties. 
Thus,  the  assignee  of  a  judgment  (7  Watts,  160,  and 
98  Pa.,  150),  or  of  a  bond  and  mortgage  takes  it  free 
from  the  equities  of  third  persons  against  his  assignor, 
of  which  he  Was  ignorant  (9  Pa.,  399).  So  the  second 
assignee  of  a  promissory  note  after  maturity  (63  Pa., 
322),  or  of  a  bond  or  mortgage  takes  it  free  from  the 
equities  of  the  debtor  against  the  first  assignee,  of 
which  he  had  no  notice  (98  Pa.,  474). 

Second,  The  second  effect  of  an  assignment  is  to 
give  to  the  assignee  the  right  to  make  use  of  the  name 
of  the  assignor  in  all  actions  at  law  or  in  equity  to 
recover  the  thing  assigned.  (See  Act  May  28,  1715, 
I  Sm.,  90.)  Thus,  A  is  a  creditor  of  B  and  transfers 
his  debt  to  C.  C's  first  remedy  to  recover  the  sum  due, 
is  an  action  at  common  law  against  B  in  the  name  of 
A  to  the  use  of  C.  C  can  file  a  bill  in  equity  only  when 
A  interferes  in  preventing  the  use  of  his  name  or  where 
there  is  a  likelihood  of  C's  failure  to  recover  at  com- 
mon law.  Where  it  is  proper  to  resort  to  equity,  the 
bill  is  filed  in  the  assignee's  own  name,  e.  g.,  in  the 
name  of  C. 

B.— EQUITABLE  RIGHTS. 

The  subject  of  equitable  rights  will  be  considered 
under  the  eight  general  heads  of   (i)  In  Cases  of 


EQUITABLE    RIGHTS  44I 

Fraud,  (2)  In  Cases  of  Accident,  (3)  In  Cases  of 
Mistake,  (4)  Notice,  (5)  Estoppel,  (6)  Election, 
(7)  Conversion  and  Reconversion,  and  (8)  Adjust- 
ment. 

In  Cases  of  Fraud. 

General   Nature  of   Equity  Jurisdiction   in 
Cases  of  Fraud. — The  failure  of  common  law  actions 
to  take  cognizance  of  every  imaginable  description  of 
fraud,  and  to  give  an  adequate  relief  in  all  cases  has 
made  necessary  the  fuller  and  complete  remedies  of  a 
court  of  equity.    Subject  to  two  qualifications,  the  gen- 
eral rule  is  that  a  court  of  equity  has  jurisdiction  in  all 
conceivable  cases  of  fraud  (183  Pa.,  532).   These  excep- 
tions are  (a)  in  cases  of  fraud  used  in  obtaining  a  will 
and  (b)  in  cases  of  an  adequate  remedy  at  law.     (a) 
It  is  the  settled  rule  that  equity  has  no  jurisdiction 
in  cases  of  fraud  in  obtaining  a  will,  except  where  a 
devise  or  legacy  has  been  obtained  through  the  repre- 
sentation or  promise  that  it  would  be  used  for  the 
benefit  of  another.     In  this  case  equity  will  prevent  a 
fraud  by  treating  the  devisee  or  legatee  as  a  trustee  for 
the  party  intended  to  be  benefited   (i   Watts,  213). 
(b)   Courts  of  equity  in  the  exercise  of  their  discretion- 
ary power,  as  a  general  rule,  will  refuse  to  take  cog- 
nizance of  cases  of  fraud  where  there  is  a  complete  and 
adequate  remedy  at  law  (4  Brewst.,  59). 

Before  giving  an  outline  of  the  different  kinds  of 
fraud,  four  general  principles  which  equity  recognizes 
as  applicable  to  all  cases  of  fraud  should  be  given. 
First,  Transactions  tainted  with  fraud  are  not  abso- 
lutely void,  but  are  voidable  only  at  the  election  of  the 
injured  party;  i.  e.,  {6^  Pa.,  228)  if  he  remains  satis- 
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fied  the  transaction  will  stand.  There  is  one  excep- 
tion to  this  rule.  An  instrument  is  absolutely  void 
which  is  executed  under  the  impression  that  it  is  of  a 
different  character  than  it  actually  is.  Thus,  A  executes 
a  promissory  note  under  the  impression  that  he  is  sign- 
ing a  petition  recommending  one  for  an  appointment 
to  an  office.  Such  promissory  note  is  void  (67  Pa., 
386  and  396). 

Second,  But  the  injured  party  must  allow  the 
whole  fraudulent  transaction  to  stand  or  be  set  aside. 
He  can  not  adopt  the  part  which  is  beneficial  to  him 
and  reject  the  part  which  is  injurious  (2  Phila.  Eq., 
425).  Moreover,  if  a  party  brings  an  action  founded 
upon  a  fraudulent  transaction  to  which  he  has  been  a 
party,  he  will  not  be  permitted  to  recover  anything 
until  innocent  parties  have  been  paid  in  full  (51  Pa., 
483,  and  id  77). 

Third,  While  the  statute  of  limitations  is  usually 
a  bar  to  an  action  both  in  law  and  equity  (85  Pa.,  387), 
yet  in  cases  of  fraud  no  length  of  time  will  prevent 
relief  in  equity,  if  there  has  been  an  actual  concealment 
of  the  fraud  by  the  party  who  perpetuated  it  (86  Pa., 
204).  But  the  mere  fact  of  non-discovery  by  the 
injured  party  will  not  be  enough. 

Fourth,  The  defense  of  fraud  can  not  be  set  up, 
either  in  law  or  in  equity,  against  a  bona  fide  purchaser 
for  value  and  without  notice  of  the  fraud.  It  can  be 
asserted  only  as  between  the  original  parties  to  the 
contract,  or  to  those  who  purchase  with  notice  of  the 
fraud. 

Kinds  of  Fraud. — ^Fraud,  in  theory  at  least,  may 
be  either  (a)  actual  or  (b)  constructive.  Actual  fraud 
is  where  there  is  an  intentional  and  successful  employ- 
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ment  of  any  deception  or  artifice  tQ 'circumvent  or 
deceive  another.  Constructive  fraud  consists  in  acts, 
statements  or  omissions  which  operate  as  virtual  frauds 
on  individuals,  or  which,  if  permitted,  would  be  preju- 
dicial to  the  public  welfare. 

However,  for  practical  purposes  the  division  of 
fraud  made  by  Lord  Hardwicke  (i  Lead.  Cases  in 
Equity,  428)  is  usually  followed.  According  to  this 
judge  there  were  four  classes  of  fraud,  the  first  class 
of  which,  it  will  be  noticed,  is  actual  fraud.  The  second 
and  third  classes  are  constructive  frauds.  The  fourth 
class  relates  to  third  parties  whom  the  fraud  may  affect. 
First,  The  first  class  consists  in  fraud  arising  from  the 
facts  and  circumstances  of  the  imposition,  as  in  all 
cases  of  intentional  fraud.  Second,  The  second  class 
embraces  that  fraud  which  arises  from  the  intrinsic 
matter  of  the  bargain  itself,  as  in  cases  of  inadequacy, 
usury,  or  gambling.  Third,  The  third  class  includes 
the  fraud  which  may  be  presumed  from  the  circum- 
stances and  conditions  of  the  parties  contracting,  as  in 
cases  of  mental  disability  or  undue  influence.  Fourth, 
The  last  class  takes  in  all  frauds  affecting  third  persons 
not  parties  to  the  agreement,  as  in  cases  of  fraud  upon 
creditors,  purchasers,  or  marital  rights. 

/. — Fraud  Arising  from  the  Circumstances  of  the 
Imposition. — The  cases  of  fraud  which  arise  from  the 
facts  and  circumstances  of  the  imposition  are  more 
numerous  than  any  other.  These  are  cases  of  actual 
fraud  and  imply  a  clear  intention  to  deceive.  The 
essentials  of  fraud  of  this  class  have  been  fully  stated 
in  the  preceding  pages  (see  subject  of  Contracts).  All 
that  is  necessary  to  be  repeated  in  this  connection  is  a 
bare  outline  of  the  eight  essentials  of  actual  fraud. 
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These  essentials  are-^(i)  a  false  representation  (2)  of 
a  past  or  existing  (3) material  fact  (4)  of  such  a  char- 
acter or  made  under  such  circumstances  as  to  induce 
belief,  made  (5)  with  a  knowledge  of  its  falsity  and 
with  (6)  the  intention  that  it  be  acted  upon  by  the 
other  party,  and  (7)  which  actually  did  deceive  and 
cause  the  other  party  to  act  to  his  (8)  prejudice. 

//. — Fraud  Arising fronithe Nature  of  the  Transac- 
tion.— A  contract  may  be  fraudulent  from  the  nature 
of  the  transaction  (a)  because  of  its  terms  or  (b) 
because  of  its  subject-matter.  Those  inherently  fraud- 
ulent because  of  the  terms  used  may  be  so  on  account 
(i)  of  inadequacy  of  consideration,  or  of  their  (2) 
usurious  or  (3)  wagering  nature,  or  (4)  because  they 
are  bargains  by  expectant  heirs  and  reversioners.  As 
these  subjects  have  been  fully  considered  on  another 
page,  it  will  be  necessary  to  add  but  a  few  words  in  this 
connection  (see  subject  of  Contracts). 

As  a  general  rule,  equity  will  consider  inadequacy 
of  consideration  only  as  evidence  of  fraud,  mistake  or 
undue  influence  (151  Pa.,  312).  It  will  rescind  a  con- 
tract on  account  of  inadequacy  of  consideration  only 
where  the  inadequacy  is  so  great  as  to  confirm  the  sus- 
picion of  fraud  or  undue  influence  (63  Pa.,  443;  4  Pa., 
178).  For  the  same  reason,  it  will  refuse  to 
enforce  the  specific  performance  of  a  contract  where  it 
might  not  interfere  to  rescind  the  contract  if  executed 
(30  Pa.,  97).  In  cases  of  sales  by  expectant  heirs  and 
reversioners  of  their  interests,  the  settled  rule  is 
that  he  who  deals  with  them  must  show  that  the 
purchase  was  a  fair  one  and  that  the  price  paid 
was  reasonable  (63  Pa.,  443).  The  rule  seems  to 
be  in  Pennsylvania  that  where  such  a  transaction  is  set 
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aside  on  the  sole  ground  of  inadequacy  of  price,  the 
amount  advanced,  together  with  the  interest  and  costs, 
must  be  returned  to  the  party  who  made  such  advance- 
ment. But  where  fraud  or  undue  influence  is  added  to 
the  inadequacy  of  price,  the  amount  advanced  need  not 
be  tendered  or  returned  as  a  condition  precedent  to 
rehef  in  equity  (i  W.  &  S.,  128,  and  also  69  Pa.,  81). 

Contracts  inherently  fraudulent  by  reason  of  their 
subject-matter  may  include  (i)  gifts  in  restraint  of 
marriage,  (2)  agreements  in  restraint  of  trade  or  (3) 
for  the  sale  of  public  offices.  Little  need  be  added  to 
what  has  already  been  stated  in  the  preceding  pages 
relative  to  these  subjects  (see  subject  of  Contracts). 
It  will  be  sufficient  to  state  in  this  paragraph  that,  in 
general,  conditions  annexed  to  a  gift  in  entire  restraint 
of  marriage,  as  that  A  shall  marry  no  person  at  any 
time,  are  void,  but  those  in  partial  restraint,  as  that  A 
shall  not  marry  a  particular  person  or'within  a  particu- 
lar reasonable  time,  are  valid  and  will  be  enforced.  A 
similar  rule  obtains  with  respect  to  conditions  in  entire 
and  partial  restraint  of  trade.  With  reference  to  con- 
ditions in  restraint  of  trade,  it  might  be  added  that 
equity  is  loth  to  enforce  such  a  contract  where  its  terms 
are  hard  or  complex,  even  though  it  be  good  at  law 
(S3  Pa.,  467). 

///. — Fraud  Presumed  from  the  Condition  and 
Relation  of  the  Contracting  Parties. — Condition 
of  the  Contracting  Parties. — Both  law  and  equity 
make  free  and  full  consent  essential  to  the  validity  of 
every  agreement.  This  consent  may  be  wanting 
because  (a)  of  some  mental  aberration  of  one  of  the 
parties,  or  with  persons  of  competent  mind  (b)  because 
of  some  undue  influence,  or  (c)  infancy,  or  (d)  mar- 
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riage.  The  outline  of  principles  given  under  these 
heads  under  the  subject  of  Contracts  makes  necessary 
but  a  most  general  statement  in  this  connection. 

The  mental  aberration  may  result  from  ( i )  idiocy, 
(2)  insanity  or  (3)  drunkenness.  In  general,  equity 
will  enforce  a  contract  with  an  idiot  or  lunatic  entered 
into  in  good  faith  and  for  the  benefit  of  such  imbecile 
person  (Snell's  Equity,  369),  but  it  will  give  redress  in 
all  cases  where  the  transaction  is  in  the  slightest  degree 
tainted  with  deceit  (2  Pa.,  105).  In  the  case  of  drunk- 
enness, equity  will  not  interfere  unless  the  party  is  so 
excessively  drunk  as  to  make  him  non  compos  mentis 
(i  Pars.  Eq.,  31).  Slight  intoxication  is  not  a  cause 
for  relief,  unless  there  has  been  such  unfair  advantage 
taken  as  to  show  actual  imposition.  Equity  will  also 
relieve  against  contracts  obtained  under  undue 
influence,  duress,  or  extreme  distress  (51  Pa.,  309). 
It  will  enforce  an  infant's  contracts  for  necessaries, 
but  will  not,  as  a  general  rule,  uphold  any  agreement 
which  is  to  an  infant's  prejudice  (Snell's  Equity,  371). 
Except  in  the  four  cases  given  in  another  page  (sub- 
ject of  Contracts),  the  contracts  of  a  married  woman 
are  governed  by  the  same  equitable  principles  as  the 
contracts  of  an  unmarried  woman  or  married  or 
unmarried  man. 

Relation  of  the  Contracting  Parties. — Fraud 
may  spring  from  the  fiduciary  relation  of  the  parties 
to  the  contract.  The  general  rule  in  such  cases  is  that 
equity  will  grant  relief  in  all  cases  where  confidence 
has  been  reposed  and  that  confidence  has  been  abused. 
The  parties  between  whom  a  confidential  relation 
ordinarily  exists  are  (a)  Parent  and  Child,  (b) 
Guardian  and  Ward,   (c)   Attorney  and  Client,  and 
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Trustee  and  Cestui  que  Trust.  The  transaction  in 
which  most  instances  of  fraud  between  these  parties 
arises  is  in  case  of  gift. 

Gift  from  Child  to  Parent. — Equity  views  with 
jealousy  and  solicitude  a  gift  made  by  a  son  to  a 
parent,  and  lays  down  the  principle  that  the  slightest 
trace  of  undue  influence  or  unfair  advantage  on  the 
part  of  the  parent  will  invalidate  such  gift.  Moreover, 
if  the  consideration  of  a  voluntary  deed  from  a  child 
to  a  parent  is  inadequate,  the  burden  is  upon  the 
parent  to  show  that  he  has  taken  no  advantage  of  his 
influence  or  knowledge,  and  that  the  transaction  is  fair 
and  conscionable  (107  Pa.,  619;  see  also  32  Pa.,  263). 

Gift  from  Ward  to  Guardian. — Both  in  law  and 
equity  the  guardian  and  ward  can  not  deal  with  each 
other  during  the  existence  of  the  relation.  But  equity 
goes  further  and  will  not  even  permit  gifts  or  trans- 
actions between  them  immediately  after  the  ward  has 
attained  his  majority,  unless  the  guardian  shows  clearly 
that  he  acted  in  the  utmost  good  faith  and  that  the  ward 
had  such  knowledge  of  the  value  of  the  property  as  to 
enable  him  to  make  an  advantageous  disposition  of  it 
(55  Pa.,  119).  In  other  words,  the  gift  or  transaction 
may  be  valid,  but  the  presumption  is  that  it  is  fraudu- 
lent. The  same  principles  are  applied  to  confidential 
advisers,  as  physicians  and  ministers  of  religion,  direc- 
tors of  a  corporation,  and  agents.  Moreover,  settle- 
ments made  by  the  guardian  soon  after  the 
ward  becomes  of  age  will  not  be  allowed  to  stand, 
unless  it  appear  that  (a)  the  ward  had  time  and  oppor- 
tunity to  examine  the  guardian's  accounts,  (b)  and 
that  the  ward  was  competent  to  make  the  examination, 
or  was  assisted  by  competent  advice  (8  Pa.,  431). 
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Gift  from  Client  to  Attorney. — The  relation  of 
attorney  and  client  requires  the  utmost  good  faith  on 
the  part  of  the  attorney.  While  an  attorney  may  pur- 
chase a  client's  property  if  the  former  can  show  perfect 
fairness  in  the  transaction,  yet  a  gift  from  a  client  to 
his  attorney  is  absolutely  void  (14  Pa.,  506).  This 
rule  does  not  mean  that  a  client  can  not  make  a  gift 
to  his  attorney  in  his  will.  A  client  as  any  other  person 
may  will  property  to  whom  he  pleases  (2  Lead.  Cas. 
Eq.,  390). 

Gift  from  Cestui  que  Trust  to  Trustee. — It  is  a 
settled  general  rule  that  a  trustee  can  accept  a  gift  of 
property  from  a  cestui  que  trust  only  under  such  condi- 
tions as  would  make  valid  a  wdrd's  gift  to  his 
guardian — i.  e.,  (a)  the  relation  of  trust  must  have 
ceased  and  (b)  the  utmost  good  faith  must  be  shown 
to  have  existed  on  the  part  of  the  trustee  in  order  to 
overcome  the  presumption  of  fraud  (Snell's  Equity, 
381 ) .  A  trustee's  purchase  of  the  property  of  his  cestui 
que  trust  is,  like  a  gift,  voidable  at  the  option  of  the 
latter.  Equity  will  uphold  the  trustee's  purchase  only 
when  the  trustee  shows  that  he  made  to  the  cestui  que 
trust  the  fullest  disclosures  of  all  he  knew  in  regard  to 
the  property,  and  that  the  price  paid  was  adequate  (80 
Pa.,  332). 

IV. — Fraud  Affecting  Third  Parties. — Frauds 
affecting  the  rights  of  third  parties  may  be  divided  in 
(a)  Frauds  Upon  Creditors,  (b)  Frauds  Upon  Pur- 
chasers, Cc)  Frauds  Upon  Marital  Rights,  and  (d) 
Frauds  Upon  Powers. 

Frauds  Upon  Creditors — In  General. — ^There  is  one 
important  qualification  to  the  fundamental  principle 
that  a  man  may  transfer  his  property  when  and  to 
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whom  he  pleases.  Neither  law  nor  equity  will 
countenance  a  fraudulent  transfer  of  property 
which  affects  injuriously  the  rights  of  creditors, 
or,  in  fact,  of  any  third  parties.  The  general 
rule  is  that  equity  will  hold  a  transfer  of  prop- 
erty as  fraudulent,  unless  (a)  it  was  made  in  good 
faith  and  (b)  for  a  valuable  consideration.  Neither  of 
these  essentials  will  avail  without  the  other  (i6  Pa., 
497;  see  also  53  Pa.,  306).  The  lack  of  good  faith 
may  be  shown  by  the  fraudulent  intent  with  which 
the  transfer  was  made.  This  intent  may  be  either 
express  or  implied.  The  implication  may  arise  from 
any  circumstances  which  show  that  the  person  making 
the  transfer  was  insolvent  or  largely  indebted  at  the 
time  the  transfer  was  made,  or  from  any  other  circum- 
stances from  which  the  fraud  may  with  reason  be  pre- 
sumed. The  consideration  must  be  founded  on  a  thing 
of  value.  Natural  love  or  affection  will  not  be  suffi- 
cient. But  a  moral  obligation  founded  on  an  antece- 
dent legal  obligation  will,  when  coupled  with  good 
faith,  sustain  a  transfer.  Thus,  A  owes  B  a  debt  that 
is  barred  by  the  statute  of  limitations.  A  may  pay 
B  by  transferring  property  to  him  even  against  credi- 
tors of  A  (Bispham's  Equity,  351). 

Voluntary  Transfers  Without  Adequate  Considera- 
tion to  Strangers. — The  essentials  of  a  valid  transfer 
which  have  just  been  given  must  not  be  understood 
to  prevent  one  from  making  a  voluntary  transfer  of  his 
property  under  all  circumstances.  Any  person  may 
make  a  gift  of  his  property  to  whom  ever  he  pleases, 
provided  he  has  sufficient  property  remaining  with 
which  to  discharge  all  his  debts,  and  there  was  no  inten- 
tion to  defraud.    Such  a  voluntary  transfer  of  property 
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is  good  in  equity  not  only  as  to  creditors  who  existed 
at  the  time  of  making  the  transfer,  but  is  good  even  as 
to  future  or  subsequent  creditors,  unless  there  is  some 
evidence  to  indicate  the  fraudulent  intention  to  with- 
draw the  property  from  such  creditors  (90  Pa.,  297). 
This  fraudulent  intention  may  be  presumed  (a)  where 
insolvency  arises  soon  after  the  transfer,  or  (b)  where 
some  new  and  hazardous  business  is  contemplated  and 
actually  entered  into  (69  Pa.,  28).  If  a  trans- 
fer is  actually  fraudulent,  it  is  bad  against  subse- 
quent as  well  as  existing  creditors  (139  Pa.,  399), 
and.  that  the  latter  have  no  preference  over  the 
former  (63  Pa.,  284). 

Gifts  from  Husband  to  Wife. — Where  a  transfer 
by  gift  of  either  real  (14  Pa.,  489,  and  75  Pa.,  472) 
or  personal  (49  Pa.,  29)  property  is  made  by  a  husband 
to  his  wife,  the  general  rule  is  that  such  a  transfer  will 
be  sustained  in  equity  even  against  existing  and  subse- 
quent creditors,  provided  (a)  that  the  property  trans- 
ferred constituted  a  reasonable  portion  only  of  all  his 
property,  (b)  that  he  was  not  indebted,  at  the  time  of 
the  gift,  in  a  large  amount  in  proportion  to  his  assets 
or  that  he  retained  ample  property  to  pay  all  existing 
debts,  (c)  that  he  did  not  contemplate  a  new  and 
hazardous  business,  and  (d)  that  he  had  no  intention 
to  defraud  creditors  (95  Pa.,  69,  and  103  Pa.,  44)' 
The  answer  as  to  what  is  a  reasonable  provision  for  a 
wife  is  to  be  determined  by  the  circumstances  of  each 
case.  However,  the  rule  as  to  antenuptial  is  different 
from  that  of  post-nuptial  agreements.  Marriage  is  suf- 
ficient consideration  to  support  the  former  agreements 
(59  Pa.,  190).  Hence,  whether  a  man  is  solvent  or 
insolvent,  he  may  give  or  agree  to  settle  an  annuity  on 
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his  prospective  wife  or  transfer  to  her  other  property 
(62  Pa.,  324). 

Creditors  to  a  Composition  Deed — Effect  of  Fraud- 
ulent Conveyance. — Another  case  of  fraud  upon  credi- 
tors is  where  one  creditor  who  has  obtained  a  secret  and 
undue  advantage  as  a  condition  of  signing  a  deed  of 
composition,  thus  decoys  other  innocent  and  unsuspect- 
ing creditors  into  signing  such  deed,  which  they  sup- 
pose is  founded  upon  the  basis  of  entire  equahty  among 
all  the  creditors.  Such  deed  is  utterly  void,  and  money 
paid  under  it  may  be  recovered  back  (67  Pa.,  49). 

Before  leaving  this  subject,  it  should  be  stated  .that 
conveyances  in  fraud  of  creditors  are  void  only  as 
against  the  parties  who  may  be  injured  by  them 
(68  Pa.,  495).  Neither  the  grantor  nor  a  party  in  no 
way  injured  can  set  such  a  conveyance  aside  (51  Pa., 
274,  also  104  Pa.,  9).  Nor  can  the  proceedings  to 
avoid  a  fraudulent  transfer  of  property  enure  to  the 
benefit  of  any  creditors  except  those  who  institute 
them  (87  Pa.,  455). 

Frauds  Upon  Purchasers. — Equity  will  not  permit 
a  fraud  against  subsequent  purchasers.  All  transfers 
of  property  made  with  the  intent  to  defraud  and  deceive 
subsequent  purchasers  are  void.  Thus,  A  sells  property 
to  B,  which  the  latter  permits  to  remain  in  the  posses- 
sion of  the  former.  A  then  sells  the  same  property 
to  C  who  had  no  notice  of  the  prior  sale  to  B  and  pur- 
chased in  good  faith.  Equity  would  let  C  keep  the 
property  (62  Pa.,  242).  But  if  C  had  notice  of  the 
prior  transfer,  he  would  take  subject  to  the  rights  of 
the  first  and  prior  purchaser  ( i  Rawle,  23 1 ) . 

Frauds  Upon  Marital  Rights. -^-Frauds  upon  the 
rights  of  either  husband  or  wife  are  not  countenaHeed 
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in  equity.  As  a  general  proposition  it  may  be  stated 
that  if  a  man  (57  Pa.,  120)  or  woman  (43  Pa.,  67) 
in  contemplation  of  a  particular  marriage  makes  a 
voluntary  conveyance,  or  gift,  of  any  part  of  his  or  her 
property,  without  the  knowledge  of  his  or  her  intended 
spouse,  such  conveyance  is  fraudulent  and  void  and 
may  be  set  aside  on  the  husband's  or  wife's  application. 
This  rule  does  not  apply  in  cases  where  the  conveyance 
is  made  for  a  valuable  consideration.  But  in  all  cases 
of  gift  it  applies,  whether  the  husband  or  wife  was 
aware  of  the  existence  of  the  intended  spouse's  property 
or  not.  However,  the  gift  will  stand,  if  the  intended 
husband  or  wife  had  notice,  no  matter  how  short, 
before  the  marriage  (Bispham's  Equity,  360-361). 

Frauds  in  the  Use  of  Powers. — A  power  has  been 
defined  as  that  right  or  authority  which  enables  a  per- 
son to  dispose  of  an  interest  vested  in  himself  or  some 
third'  person  (see  subject  of  Real  Property).  Thus, 
land  is  conveyed  to  A  in  trust  for  such  person  or  per- 
sons as  B  should  appoint.  The  general  rule  is  that  the 
one  who  has  the  power  of  appointment — the 
appointor — can  not  exercise  it  for  his  personal  advant- 
age. Thus,  equity  will  not  permit  a  father  to  exercise 
a  power  in  favor  of  a  consumptive  son,  with  a  view 
of  securing  the  fund  as  administrator  of  the  child. 
A  power  must  be  executed  in  good  faith  for  the 
end  designed,  otherwise  it  is  corrupt  and  void.  The 
donee  of  a  discretionary  power  must  act  with  good 
faith,  with  his  own  judgment,  and  with  the  honest 
intention  to  carry  out  the  purpose  of  the  power  (  73  Pa., 
249). 

Hozv  the  Right  to  Impeach  Fraud  May  be 
Lost. — The  right  to   impeach   a   transaction   on   the 
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ground  of  fraud  can  be  invoked  only  as  between  the 
original  parties.  It  can  not  be  used  as  a  defense  against 
abonaiide  purchaser  for  a  valuable  consideration,  with- 
out notice.  Where  it  is  a  defense  to  an  action  between 
the  original  parties,  the  greatest  latitude  is  given  as 
to  the  admission  of  parol  evidence  both  to  prove  and 
rebut  the  fraud  (83  Pa.,  244,  and  1  Dallas,  447).  This 
right  to  have  a  transaction  set  aside  because  of  fraud 
may  be  lost  by  (a)  confirmation,  (b)  release,  (c) 
acquiescence,  or  (d)  delay. 

If  the  injured  party  confirms  the  fraud  or  releases 
the  one  guilty  of  the  fraud  from  liability,  equity  will 
refuse  to  interfere — provided  that  (a)  the  injured  party 
was  aware  of  his  right  to  impeach  the  transaction,  and 
that  (b)  he  acted  freely  and  deliberately  in  confirming 
the  fraud  or  releasing  his  right  to  impeach.  So  a  trans- 
action voidable  on  the  ground  of  fraud  may  become 
unassailable  in  consequence  of  the  acquiescence  of  the 
injured  party  in  the  state  of  affairs  which  has  resulted 
from  the  fraudulent  act.  So,  also,  as  we  have  seen  a 
person  must  be  prompt  in  seeking  redress.  Equity  dis- 
countenances delay  and  exacts  reasonable  diligence  in 
all  things  (page  427). 

In  Cases  of  Accident. 

Definition  and  Nature  of  Accident. — In  its 
broadest  significance  "accident"  is  used  to  include  all 
cases  of  extremity.  In  a  more  restricted  sense,  it  has 
been  defined  as  an  unforeseen  and  injurious  occurrence 
not  attributable  to  mistake,  neglect,  or  misconduct.  As 
courts  of  equity  do  not  grant  relief  in  all  cases  of  acci- 
dent, the  pertinent  inquiry  is  where  relief  will  not  and 
where  it  will  be  granted. 
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Where  Equity  will  not  Give  Relief. — ^There 
are  five  principal  cases  in  which  equity  will  not  give 
relief  when  an  accident  occurs.  First,  Equity  will 
not  interfere  where  there  has  always  been  an  adequate 
remedy  at  law.  Second,  Equity  will  not  interpose 
relief  where  the  accident  is  due  to  the  gross  negligence 
or  misconduct  of  the  person  seeking  relief.  Thus,  it 
would  refuse  relief  to  the  obligee  in  a  bond  who  had 
himself  destroyed  the  bond.  Third,  Equity  will  not 
relieve  for  accident  where  there  is  a  positive  contract, 
and  some  unforeseen  event  happens  which  prevents  ful- 
fillment. Thus,  an  accidental  fire  does  not  exonerate 
a  lessee  from  his  agreement  to  repair  the  premises  or  to 
pay  rent.  Fourth,  Equity  will  refuse  relief  on  the 
ground  of  accident  to  any  person  who  has  not  a  clear 
and  vested  right.  Thus,  A  makes  B  a  legatee  in  his 
will  which  an  accident  prevents  him  from  signing  and 
executing.  As  B  has  no  vested  right,  he  is  without 
relief.  Fifth,  Equity  will  not  grant  relief  on  the 
ground  of  accident  against  a  bona  Ude  purchaser  for 
value  without  notice,  or  in  any  case  where  the  defend- 
ant has  an  equal  or  superior  equity  to  that  of  the  plaint- 
iff (Bispham's. Equity,  259-60). 

Where  Equity  will  Give  Relief. — Lost  Docu- 
ments.— The  cases  in  which  equity  will  give  relief  in 
case  of  accident  may  be  grouped  under  eight  heads. 
First,  Equity  gives  relief  where  deeds,  notes,  or  other 
legal  documents  are  lost  and  the  loss  exposes  the 
plaintiff  to  undue  perils  in  the  future  assertion  of  his 
rights.  The  mere  loss  will  not  be  sufficient.  There 
must  be  the  additional  element  of  insufficient  remedy 
at  law.  Thus,  the  loss  of  a  negotiable  promissory 
note  before  it  becomes  due  may  be  remedied  in  equity. 
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But  equity  w  ill  gi\-e  no  relief  in  the  case  of  the  loss  of  a 
non-negotiable  note  before  or  after  it  becomes  due,  or 
of  a  negotiable  note  lost  after  it  has  become  due. 

Penalties. — Second,  Equity  will  afford  relief  in 
all  cases  of  penalties,  and  require  nothing  more  than 
just  compensation  for  the  damage  suffered.  It  is  often 
a  nice  question  to  determine  when  the  sum  named  is 
a  penalty  and  when  liquidated  damages.  The  rules 
relative  to  this  subject  have  been  considered  in  the 
preceding  pages  (subject  of  Contracts)  and  will  not  be 
restated  in  this  connection. 

Forfeitures. — Third,  Equity  will  give  redress  in  all 
cases  of  forfeiture  resulting  from  the  non-payment  of 
money  in  which  a  money  compensation  may  be  made 
for  the  damage  done.  But  relief  will  not  be  given  in 
cases  of  forfeiture  growing  out  of  a  breach  to  do  a 
particular  specified  act  (53  Pa.,  229).  More- 
over while  equity  will  not  lend  its  aid  actively  to 
enforce  a  forfeiture  induced  by  accident  or  any  other 
case  (57  Pa.,  65),  yet  there  are  exceptional  cases 
where  the  enforcement  of  a  forfeiture  may  be  regarded 
in  equity  with  favor  (80  Pa.,  142).  Thus,  in  a  lease 
a  forfeiture  clause  for  the  non-development  or 
injurious  delay  in  the  improvement  of  property  is  essen- 
tial to  the  protection  of  private  and  public  interest  in 
relation  to  the  use  and  alienation  of  property.  Hence, 
equity  will  enforce  the  forfeiture  and  protect  the  lessor 
against  the  indifference  and  laches  of  the  lessee. 

Powers. — Fourth,  Equity  will  grant  relief  from  a 
defective  execution  of  a  private  power,  occasioned  by 
accident  or  fraud,  to  purchasers,  creditors,  a  wife,  a 
child,  and  a  charity.  But  no  relief  will  be  granted 
where,  as  the  result  of  accident  or  mistake,  there  is  non- 
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execution  of  a  power  no  matter  in  whose  favor  relief 
may  be  asked,  or  where  there  is  a  defective  execution 
of  a  power  and  reHef  is  asked  in  favor  of  a  donee,  a 
husband,  a  grandchild,  distant  relatives,  or  strangers. 
Nor  will  relief  be  granted  if  there  are  opposing  equities. 

But  in  any  case  only  formal  defects  of  the  power 
will  be  relieved  against.  Equity  will  not  interfere 
where  the  defects  are  of  the,  very  essence  of  the 
power.  Thus,  a  defect  by  executing  the  power  by  will 
where  it  is  required  to  be  by  deed  will  be  aided.  But 
if  the  power  is  required  to  be  executed  only  by  will, 
and  it  is  executed  by  an  absolute  and  irrevocable  deed, 
no  relief  will  be  granted  (Brewster's  Practice,  Vol.  V., 
209). 

Powers  in  the  Nature  of  Trusts. — Fifth,  The  dis- 
tinction between  a  power  and  a  trust  is  both  obvious 
and  important.  A  power  is  never  imperative  and  leaves 
the  act  to  be  done  at  the  discretion  of  the  party  to 
whom  it  is  given.  A  trust  is  always  imperative  and 
obligatory  upon  the  conscience  of  the  party  entrusted. 
Trusts  and  powers  are  sometimes  blended.  Where  this 
is  the  case,  the  non-execution  of  the  power  may  be 
remedied  by  equity.  Thus,  where  a  devise  is  made  to 
A  in  trust  to  distribute  on  his  death  as  he  may  see  fit, 
and  A  dies  without  exercising  the  power — equity  will 
make  a  proper  distribution  (Brewster's  Practice, 
Vol.  v.,  209). 

Negotiable  Paper. — Sixth,  The  omission  by  acci- 
dent to  indorse  negotiable  paper  according  to  intention 
at  the  time  is  ground  for  relief.  The  personal  repre- 
sentatives after  death,  or  the  assignees  after  a  business 
failure  may  be  compelled  to  complete  the  assignment 
(Brewster's  Practice,  Vol.  V.,  209). 
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Action  at  Law. — Seventh,  Equity  relieves  where 
a  party  has  been  defeated  in  a  suit  at  law  by  an  accident 
which,  in  no  way,  can  be  charged  to  him  (Brewster's 
Practice,  Vol  V.,  210). 

In  General. — Eighth,  In  general,  it  may  be  stated 
that  where  the  injured  party  acted  in  good  faith  and 
the  other  party  has  no  special  equity  to  protect  him, 
equity  will  give  relief.  Thus,  relief  will  be  granted 
where  an  administrator  or  executor  pays  debts  or  lega- 
cies under  the  impression  that  the  assets  are  sufficient 
for  all  demands  and  it  afterwards  turns  out  that  they 
are  insufficient  (Brewster's  Practice,  Vol.  V.,  208). 

In  Cases  of  Mistake. 

Definition  and  Nature  of  Mistake. — Mistake 
has  been  defined  as  some  unintentional  act,  omission, 
or  error  arising  from  ignorance,  surprise,  imposition 
or  misplaced  confidence.  It  will  be  noticed  that  where 
the  mistake  arises  from  imposition  or  misplaced  confi- 
dence, relief  may  be  had  on  the  ground  of  fraud.  But 
where  it  arises  from  ignorance  or  surprise  redress  must 
be  obtained  on  the  distinct  equitable  basis  of  mistake. 
Mistakes  may  be  either  (a)  in  matter  of  law  or  (b)  in 
matter  of  fact. 

Mistakes  in  Matter  of  Law. — It  is  a  well  known 
maxim  that  ignorance  (7  Watts,  372,  159  Pa.,  184) 
or  mistake  (120  Pa.,  481,  8  Whart.,  174)  of  the  law  is 
no  excuse  either  for  a  breach  or  omission  of  a  duty. 
Subject  to  four  general  qualifications,  this  is  the  gen- 
eral rule  both  in  law  and  equity. 

Mistake  Coupled  with  Bad  Faith. — ^First,  While 
equity  will  not  interfere  in  the  case  of  a  pure  mistake 
of  law,  yet  it  will  relieve  against  such  a  mistake  where 
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there  are  any  additional  circumstances  which  show 
fraud,  undue  influence  or  bad  faith  (70  Pa.,  410). 
Thus,  equity  will  relieve  where  ignorance  of  the  law 
exists,  and  that  ignorance  is  induced  or  known  and 
taken  advantage  of  by  the  other  party. 

Mistake  of  Fact  Induced  by  Mistake  of  Law. — 
Second,  Another  qualification  of  the  rule  is,  that  equity 
will  relieve  against  a  mistake  of  fact  induced  by  a  mis- 
take of  law.  Thus,  A,  a  guardian,  has  trust  funds  in 
his  possession,  and  afterwards  conveys  his  real  estate 
to  a  trustee  who  manages  it  for  the  use  and  benefit  of 
A.  B  accepts  the  conveyance,  acts  as  trustee  for  A, 
and  then  dies.  B's  sons,  in  mistake  of  their  duty  as 
administrators  of  the  estate  of  B,  execute  their  bond  to 
the  ward  of  A  to  the  amount  due  him  by  A  as  guardian. 
The  execution  of  such  a  bond  is  relievable  against  in 
equity  (47  Pa.,  520).  But  relief  will  not  be  granted 
unless  the  parties  can  be  pvit  in  statu  quo  ( 178  Pa.,  154). 

Surprise  Coupled  with  Mistake  of  Law. — ^Third, 
The  third  qualification  of  the  rule  is  that  equity  will 
grant  relief  in  all  cases  where  surprise  is  mixed  with 
a  mistake  of  law.  Surprise  means  that  the  act  was 
entered  into  unadvisedly,  improvidently,  and  without 
due  deliberation.  Equity  will  also  relieve  where  the 
surprise  is  mutual  and  there  is  no  mistake  of  the  law 
(Snell's  Equity,  349). 

Mistake  of  Doubtful  Principle  of  Law. — Fourth, 
Equity  will  not  grant  relief  where  the  mistake  arises 
from  a  plain  and  settled  prirjciple  of  law,  but  may  do 
so  where  the  mistake  arises  from  a  confessedly  doubt- 
ful point  of  law  (*  18  Wend.,  N.  Y.,  407). 

*This  New  York  authority  is  given  in  the  absence  of  a  Pennsylvania 
case  on  the  principle. 
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Compromises  of  Legal  Rights. — Equity  favors  and 
will  enforce  (a)  compromises  of  doubtful  rights  which 
one  may  have  either  in  law  or  equity  (7  W.  &  S.,  253), 
and  (b)  compromises  between  members  of  families,  if 
made  in  good  faith  and  with  full 'disclosures  (105  Pa., 
39  and  121).  Relief,  of  course,  will  be  refused,  if  the 
terms  of  the  compromise  agreement  are  unconscionable, 
or  if  the  minds  of  the  parties  to  the  agreement  have  not 
met  (80  Pa.,  484). 

Money  Paid  Under  a  Mistake  of  Law. — It  seems 
to  be  well  settled  that  money  which  has  been  paid  under 
a  mistake  of  law  can  not  be  recovered  back  either  in 
law  or  equity  (3  Pa.,  21  and  109). 

Mistakes  in  Matter  of  Fact. — The  general  rule 
as  to  mistakes  of  fact  is  that  equity  will  give  reHef 
where  an  act  is  done,  or  contract  is  made  under  a  mis- 
take (140  Pa.,  193)  or  in  ignorance  (Brightley  Rep., 
48,  and  42  Pa.,  156)  of  a  matter  of  fact.  There  are 
four  essentials  of  this  rule,  the  absence  of  any  one  of 
which  will  justify  a  court  of  equity  in  refusing  to 
give  redress.  These  essentials  are  (a)  the  mistake 
must  be  mutual,  (b)  it  must  relate  to  a  material  fact, 

(c)  it    must    not    be    induced    by    negligence,    and 

(d)  rescission  of  the  contract  must  place  the  parties  in 
statu  quo. 

Mistake  Must  be  Mutual. — No  instrument  will  be 
reformed  in  equity  on  the  ground  of  naistake,  unless 
such  mistake  be  mutual  (50  Pa.,  307).  But  equity 
will  rescind  a  contract  whether  the  mistake  be  mutual 
or  unilateral  (Bispham's  Equity,  278).  It  might  be 
added  that  if  the  parties  treat  upon  the  basis  that  the 
facts  are  doubtful,  equity  will  not  interfere  (3  S.  &  R., 
327).    But  if  the  contract  is  based  on  a  supposed  state 
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of  facts  which  had  no  existence,  equity  will  relieve  on 
the  ground  of  mistake  (8  Watts,  492). 

Fact  Must  be  Material. — ^The  mistake  must  relate 
to  a  fact  that  is  material  to  the  act  or  contract.  Slight 
errors  or  mistakes  in  matters  which  do  not  materially 
affect  the  act  or  contract  will  not  be  relieved  against 
by  equity. 

Mistake  Must  not  be  Induced  by  Negligence. — 
A  mistake  will  not  be  relieved  against  where  it  is  the 
result  of  the  negligence  ( 102  Pa.,  vj)  or  forgetfulness 
( I  Q.  B.,  417,  420,  427)  of  the  complaining  party  or  his 
authorized  agent.  Thus,  equity  will  not  grant  relief 
where  means  of  information  are  equally  open  to  both, 
and  the  complaining  party  fails  to  exercise  reasonable 
diligence  to  avoid  a  mistake — as  where  he  fails  to  read 
a  written  instrument  which  he  is  executing  (14  Pa., 
489).  This  rule  does  not  mean  that  the  highest  degree 
of  care  must  be  exercised.  Reasonable  diligence  will 
suffice. 

Parties  Must  be  Put  in  Statu  Quo. — ^Where  equity 
gives  relief  in  cases  of  mistake,  it  does  so  not  by  allow- 
ing the  party  to  keep  both  the  property  and  the  price, 
but  rather  by  rescinding  the  contract  and  restoring  the 
parties  to  their  former  position  {"jj  Pa.,  392).  Hence, 
where  the  parties  can  not  be  placed  in  statu  quo,  equity 
will  refuse  to  interfere  (176  Pa.,  430). 

Relief  in  Executed  Contract. — While,  as  a 
general  rule,  equity  will  not  relieve  in  the  case  of  an 
executed  contract  (36  Pa..  204),  yet  there  is  an  excep- 
tion made  in  the  three  cases  of  fraud,  accident,  or  mis- 
take. In  any  of  these  cases  equity  will  relieve  whether 
the  contract  be  executed  or  executory  (14  W.  N.  C, 
419). 
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Notice. 

Definition  and  General  Nature. — In  Pennsyl- 
vania the  doctrine  of  notice  is  applicable  to  contests 
between  purely  legal  titles,  as  well  as  to  those  between 
purely  equitable  titles.  This  is  in  contradiction  to  the 
general  English  and  American  rule  which  restricts  its 
application  to  contests  between  equitable  titles  alone. 
Thus,  in  Pennsylvania,  the  subsequent  purchaser  for 
value  of  a  legal  (i  Rawle,  246)  or  an  equitable 
(78  Pa.,  506)  title  can  not  avoid  a  prior  legal  or 
equitable  grant,  if  he  has  notice  of  such  grant.  Equity 
will  consider  him  a  mala  Ude  purchaser. 

As  to  what  constitutes  notice,  it  may  be  said 
that  equitable  notice  is  that  cognizance  of  legal  facts 
which  will  prevent  the  one  who  is  in  possession  of  such 
facts  from  asserting  a  right  in  equity  against  another 
party.  The  cognizance  of  these  facts  may  be  shown  to 
exist  either  by  proof  as  a  fact  or  by  presumption  of  law. 

When  the  Notice  Must  be  Given. — The  strict 
general  rule  is  that  notice  of  the  prior  legal  or  equitable 
right  should  be  given  to  the  purchaser  before  he  has 
acquired  title  and  paid  over  the  purchase  money  (3 
S.  &  R.,  432).  If  he  has  only  acquired  title  and  has 
not  paid  over  the  purchase  money,  when  notice  of  a 
prior  right  comes  to  the  purchaser,  then  equity  will 
protect  the  holder  of  the  prior  right — for  the  subse- 
quent purchaser  has  lost  nothing.  But  where  there  has 
been  a  full  payment  of  the  purchase  money,  and  notice 
intervenes  before  the  acquisition  of  the  legal  title,  the 
subsequent  purchaser  will  be  protected.  Where  a  part 
payment  only  of  the  purchase  money  has  been  made, 
the  subsequent  purchaser  is  protected  to  the  extent  of 
the  amount  paid  by  him  (3  S.  &  R.,  432). 
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Want  of  Notice  in  an  Immediate  Vendor. — 
Before  taking  up  the  different  kinds  of  notice  an 
important  general  principle  should  be  stated.  It  is  this, 
that  if  a  person  who  has  notice  of  a  prior  equity  sells 
to  a  bona  Ude  purchaser  for  a  valuable  consideration 
and  without  notice,  the  latter  may  protect  his  title  (4 
W.  &  S.,  102)  .  Thus,  A  buys  an  estate  with  notice  of 
an  encumbrance,  and  then  sells  it  to  B,  who  has  no 
notice,  B  in  turn  sells  it  to  C,  who  has  notice  of  the 
encumbrance.  In  this  case  it  was  held  that  though  A 
and  C  had  notice,  yet  if  B  had  no  notice,  equity  would 
not  relieve  as  against  C  (25  Pa.,  278). 

Kinds  of  Notice. — Notice  may  be  either  (a) 
Actual  or  (b)  Constructive.  Actual  notice  may  be 
either  (i)  Express  or  (2)  Implied. 

Express  Notice. — Express  notice  means  that  the 
clear  and  distinct  information  of  a  fact  has  come  to  the 
attention  of  a  party.  Rumors  or  vague  reports  from 
persons  not  interested  in  the  property  do  not  amount 
to  notice  (7  Watts,  261 ) .  But  information  from  a  per- 
son interested  and  reliable  will  affect  a  purchaser  with 
notice,  even  though  the  information  does  not  come 
from  the  party  claiming  title  or  his  agent  (72  Pa.,  484). 
Thus,  notice  given  to  the  purchaser  by  the  grandfather 
of  parties  claiming  an  equitable  title  is  binding  on  the 
purchaser  (61  Pa.,  168),  as  also  is  notice  from  the 
agent  of  a  vendor  (10  Watts,  67),  or  defendant  at  a 
sheriff's  sale  (72  Pa.,  186). 

Implied  Notice. — Implied  notice  is  where  from  the 
knowledge  of  certain  circumstances  the  notice  of  a 
certain  fact  is  inferred.  It  differs  from  constructive 
notice  in  that  the  former  is  but  an  inference  of  fact 
which  may  be  contradicted  or  explained,   while  the 
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latter  is  a  conclusion  of  law  which  can  not  be  contro- 
verted. The  difference  may  be  illustrated  in  this  way. 
It  is  a  settled  principle  that  anything  which  puts  a 
party  upon  inquiry  amounts  to  notice  where  inquiry 
and  the  exercise  of  ordinary  diligence  would  have  led 
to  the  knowledge  of  the  requisite  facts  (2  P.  &  W., 
439  and  128  Pa.,  457).  Now  the  person  thus  placed 
upon  inquiry  is  bound  by  notice,  if  he  makes  no 
inquiries.  But  if  he  inquires  in  good  faith  and  does 
not  discover  the  fact,  the  presumption  of  knowledge  of 
the  fact  will  be  rebutted,  and  no  notice  will  be  implied. 
On  the  other  hand,  an  example  of  constructive  notice 
is  where  a  deed  is  recorded.  Here  a  party  must  take 
notice,  and  it  is  an  irrefutable  conclusion  of  law  that  he 
has  done  so  (see  subject  of  Real  Property  and  20  Pa., 
178).  As  to  what  circumstances  will  \put  one  upon 
inquiry  is  to  be  determined  by  the  facts  of  each  separate 
case  (92  Pa.,  379,  8  W.  N.  C,  538,  and  153  Pa.,  197). 
Where,  however,  the  persons  are  put  upon  inquiry  as  to 
ownership  of  personal  property — as  stock,  bonds,  or 
notes  about  to  be  transferred — the  facts  must  be  ascer- 
tained from  him  whose  acts  are  necessary  to  give 
validity  to  the  transfer  (108  Pa.,  377). 

Constructive  Notice. — Constructive  notice  is  that 
notice  deduced  from  facts  and  fastened  upon  a  person 
by  presumption  of  law.  The  facts  require  proof,  but 
the  presumption  of  law,  as  stated  above,  can  not  be 
controverted.  It  is  a  matter  for  the  court  alone  to 
determine  whether  or  not  certain  facts  would  amount 
to  constructive  notice  (6  S.  &  R.,  118).  The  principal 
facts  from  which  constructive  notice  may  be  presumed 
are  (a)  Possession,  (b)  Record,  (c)  Recitals  in  Docu- 
ments, and  (d)  Agency. 
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Presumption  from  Possession. — It  is  the  settled 
principle  of  equity  that  undisturbed  possession  consti- 
tutes constructive  notice  of  the  possessor's  title  (139 
Pa.,  429).  The  possession,  of  course,  must  in  all  cases 
be  clear  and  unequivocal  (5  Binn.,  129). 

Presumption  from  Record. — ^The  Act  of  May  19, 
1893  (P.  L.,  108),  requires  that  all  instruments  con- 
veying real  estate,  such  as  deeds,  mortgages,  or  assign- 
ments of  any  nature,  shall  be  recorded  within  ninety 
days -in  the  county  within  which  such  real  estate  is 
situated.  Where  such  instrument  is  duly  executed, 
acknowledged,  and  recorded  in  the  proper  county, 
it  is  constructive  notice  of  the  contents  of  the  instru- 
ment, and  of  all  rights  created  thereby,  to  all  persons 
claiming  under  any  title  which  existed  in  the  maker 
of  the  instrument  at  the  time  it  was  recorded.  It 
will  be  noticed  that  instruments  conveying  personal 
property  must  not  be  recorded.  Hence,  there  is  no 
constructive  notice  as  to  the  personalty,  where  a  deed 
conveys  both  real  and  personal  property,  or  personal 
property  alone  (6  W.  &  S.,  469).  If  the  instrument  is 
recorded  in  the  wrong  county  or  state  (2  Watts,  75), 
or  if  its  defective  execution  or  acknowledgment  pre- 
vents its  being  recorded  (7  W.  &  S.,  440),  there  is  no 
constructive  notice.  But  in  any  case  the  record  is 
notice  to  no  person  except  those  who  claim  title  under 
the  same  grantor  (10  Watts,  412). 

Presmnption  from  Recitals  in  Documents. — ^The 
recitals  in  title  papers  or  other  legal  instruments  may 
raise  the  legal  presumption  of  constructive  notice. 
Thus,  A  purchased  land  from  B  and  took,  as  part  pay- 
ment, a  purchase  money  mortgage.  Neither  the  deed 
nor  the  mortgage  was  recorded.    But  the  receipt  for  the 
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purchase  money  at  the  foot  of  the  deed  contained  a 
reference  to  the  mortgage.  A  then  sold  the  land  to  C 
and  subsequently  brought  an  action  on  the  mortgage. 
C  defended  on  the  ground  of  want  of  notice  of  the 
mortgage.  The  court  ruled  that  the  receipt  of  the 
deed  was  constructive  notice  of  the  mortgage  (12  W. 
N.  C,  130,  but  see  98  Pa.,  377). 

Presumption  from  Agency. — As  a  general  rule, 
notice  to  an  agent,  attorney,  or  one  acting  in  a  fiduciary 
relation  is  notice  to  his  principal.  However,  there  is 
an  important  qualification  of  this  rule.  The  notice  must 
be  given  in  the  same  transaction  in  which  the  agent  is 
acting  for  the  principal  (4  W.  &  S.,  11).  Thus,  notice 
to  an  attorney  is  not  binding  upon  his  client  if  the 
notice  is  given  at  a  time  and  in  a  matter  in  which  the 
attorney  does  not  represent  the  client  (19  W.  N.  C, 
192;  see  subject  of  Agency). 

Estoppel. 

Definition  and  General  Nature  of  Estop- 
pel.— Estoppel  has  been  defined,  in  a  preceding  para- 
graph (see  subject  of  Agency),  as  an  admission  or 
representation  which  is  held  to  be  conclusive  upon  the 
party  making  it,  because  its  disproof  would  result  in 
injury  to  him  who  relied  upon  its  truth.  Estoppel  may 
be  either  by  (a)  Deed  or  (b)  Conduct.  Relative  to 
estoppel  by  deed  nothing  will  be  added  to  that  already 
stated  in  another  paragraph  of  this  book  (see  subject 
of  Real  Property) . 

Essentials  of  EsTOPPEL.^There  are  five  essen- 
tials of  an  estoppel  by  conduct.  ( i )  There  must  have 
been  a  false  representation  (94  Pa.,  376)  or  conceal- 
ment (136  Pa.,  600)  of  material  facts.     (2)  The  repre- 
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sentation  must  have  been  made  with  knowledge  of  the 
facts  (34  Pa.,  32,  and  153  Pa.,  104).  (3)  The  party 
to  whom  it  was  made  must  have  been  ignorant  of  the 
truth  (31  Pa.,  331,  and  73  Pa.,  153),  and  this  igno- 
rance must  not  have  been  induced  by  his  negligence  or 
bad  faith  (32  Pa.,  45).  (4)  It  must  have  been  made 
with  the  intention  that  the  other  party  should  act  upon 
it,  although  this  intention  may  not  have  in  it  the  ele- 
ment of  deception  (63  Pa.,  106,  and  85  Pa.,  417),  (5) 
The  other  party  must  have  been  induced  to  act  upon  it 
(11  Pa„  53,  and  71  Pa.,  95)  and  injured  thereby  (14 
Pa.,  373,  and  128  Pa.,  485). 

(j)  False  Representations  and  Concealment. — The 
false  representations  which  will  work  an  estoppel  may 
arise  from  two  cause,s — (a)  Direct  Statements,  and 
(b)  Acts.  The  concealment  is  the  result  of  silence. 
Estoppel  will  be  limited  in  all  cases  to  the  representa- 
tion made. 

Direct  Statements. — The  general  rule  as  to  direct 
statements  is  that  where  statements  are  made,  no  mat- 
ter how  innocently,  to  one  who  has  acted  upon  such 
statements,  the  person  making  the  statements  will 
be  estopped  from  afterward  denying  to  the 
prejudice  of  such  person,  the  truth  of  such  state- 
ments (13  S.  &  R.,  304).  Thus,  a  declaration  of  no 
set-off  (i  W.  N.  C,  120)  or  certificate  of  no  defense 
(91  Pa.,  253),  or  a  promise  or  agreement  (2  Yeates, 
541,  and  3  Whart.,  275)  not  to  make  any  defense 
to  a  mortgage,  judgment  or  other  obligation  will  oper- 
ate as  an  estoppel  in  favor  of  one  who  has  been  induced 
by  such  instrument  to  purchase  such  obligation.  So, 
also,  where  one  gives  public  notice  of  certain  facts 
whereby  he  is  enabled  to  purchase  at  a  sheriff's  sale 


EQUITABLE    RIGHTS  467 

land  at  a  small  price,  he  is  estopped  from  denying  the 
existence  of  those  facts  in  an  action  against  him  by  one 
who  was  deceived  by  such  notice  (128  Pa.,  122). 

Acts. — ^The  acts  usually  met  with  from  which  an 
estoppel  may  arise  are  (a)  Encouragement  or  Aid,  (b) 
Ratification  or  Delay,  (c)  Acceptance  of  Purchase 
Money,  (d)  Acceptance  of  a  Right  Under  a  Will,  (e) 
Participation  in  or  Failure  to  Object  to  Unauthorized 
Act,  (f)  Joinder  in  Petition  for  Municipal  Improve- 
ment, (g)  Surrender  of  Possession  of  Personalty. 

Encouragement  or  Aid.- — The  general  rule  is  that 
one  who  advises,  aids,  encourages,  or  gives  a  license  to 
one  will  not  be  permitted  to  set  up  a  superior  right  to 
such  person.  Thus,  the  owner  of  land  who  encourages 
or  induces  another  to  purchase  or  enter  upon  and 
improve  the  same  is  estopped  from  setting  up  a  better 
title  to  the  land  as  against  such  person  (6  Watts,  339), 
This  rule  holds  even  though  the  real  owner  acted  in 
ignorance  of  his  rights  in  the  land  (81  J/2  Pa.,  382),  if 
the  purchaser  acted  in  perfect  good  faith  (4  Wafts, 
192). 

Ratification  or  Delay. — \\'^here  a  person  acquiesces 
in  or  in  any  way  ratifies  an  act  or  for  a  long  time  delays 
to  assert  a  right,  he  will  not  be  permitted  to  deny  the 
act  or  impeach  the  right  which  another  exercises.  Thus, 
where  parties  have  acquiesced  for  many  years  in  a 
compromise  made  by  their  attorney,  they  will  be 
estopped  from  setting  aside  the  compromise  on  the 
ground  of  lack  of  authority  in  the  attorney  (25  Pa., 
264).  Moreover,  the  acquiescence  or  ratification  which 
will  work  an  estoppel  may  be  inferred  from  circum- 
stances (i  W.  N.  C,  622). 

Acceptance  of  Purchase  Money. — A  person  who 
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encourages  another  to  purchase  or  lease  land  and  who 
accepts  the  whole  or  part  of  the  purchase  money  of  an 
irregular  or  voidable  sale  or  lease,  is  estopped  from 
attacking  the  title  which  the  purchaser  or  lessor 
acquires  or  from  setting  up  a  claim  adverse  to  such 
title  (8  Watts,  280).  But  where  land  is  sold  at  a 
void  judicial  sale,  the  fact  that  part  or  all  of  the  pro- 
ceeds of  the  sale  has  been  applied  to  the  payment  of 
the  debts  of  the  owner,  does  not  estop  the  owners  from 
attacking  the  title  of  the  purchaser  (146  Pa.,  34.) 

Acceptance  of  a  Right  Under  a  Will. — As  a  general 
rule,  where  one  accepts  a  legacy,  devise,  or  other  right 
under  a  will,  he  is  estopped  from  afterward  setting  up 
a  title  to  any  part  of  the  property  disposed  of  by  the 
will  which  is  adverse  to  that  of  the  testator  (7  W.  &  S., 
238).  But  this  does  not  mean  that  one  who  accepts 
a  legacy  or  devise  under  a  will  in  ignorance  of  his  true 
rights  will  not  be  permitted  to  contest  such  will  (159 
Pa.,  562).  The  true  rule  seems  to  be  that  a  beneficiary 
who  has  received  his  legacy  or  devise,  and  afterward 
concludes  to  contest  the  will,  may  return  the  legacy  or 
devise  to  the  executors,  and  then  attack  the  validity  of 
such  will  (159  Pa.,  562). 

Participation  in  or  Failure  to  Object  to  Unauthor- 
ized Act. — If  a  person  participates  in  or  does  not  object 
to  an  unauthorized  act,  equity  will  estop  him  from  pre- 
venting others  from  obtaining  rights  and  benefits  in 
the  same  manner  (112  Pa.,  598,  but  see  65  Pa.,  254). 
This  rule  does  not  go  to  the  extreme,  however,  of 
estopping  one  from  asserting  rights  and  recovering 
damages  simply  because  he  fails  to  give  a  trespasser 
notice  that  the  latter  is  infringing  upon  the  rights  of  the 
former  (17  S.  &  R.,  383). 
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Jointure  in  Petition  for  Municipal  Improvement. — 
A  person  who  has  joined  in  a  petition  to  open  a  street 
or  in  some  other  way  to  improve  the  city  is  estopped 
from  pleading  the  unconstitutionaHty  of  the  act  or 
authority  under  which  the  improvement  is  made  (85 
Pa.,  412).  The  rule  holds  even  to  the  extent  of  estop- 
ping a  former  owner  from  asserting  title  to  the  land 
taken  to  make  the  street  (114  Pa.,  96). 

Surrender  of  Possession  of  Personalty. — It  is  a 
generally  accepted  principle  that  a  person  who  invests 
another  with  the  apparent  ownership  and  control  of 
personal  property  may  be  estopped  from  setting  up 
title  as  against  one  who  has  been  misled  by  such  action 
(93  Pa.,  379).  Thus,  A,  the  real  owner  of  a  business, 
permits  B  to  hold  himself  as  the  ostensible  owner  of 
such  business.  A  is  liable  for  all  debts  and  contracts 
of  B  in  relation  to  this  business,  even  though  he 
received  no  benefit  therefrom  (139  Pa.,  326).  But 
this  rule  extends  to  real  property  only  where  actual 
fraud  can  be  shown  (5  Pa.,  132). 

Silence. — Concealment  of  a  fact,  as  well  as  its  direct 
statement,  may  operate  as  an  estoppel.  It  has  been  said 
that  if  a  man  is  silent  where  it  is  his  duty  to  speak, 
he  shall  not  be  permitted  to  speak  when  it  is  his  duty  to 
be  silent  (136  Pa.,  600).  But  the  rule  as  to  estoppel 
from  silence  differs  from  that  which  arises  from  direct 
statements  in  an  important  particular.  In  the  latter 
case,  the  estoppel  arises  without  an  intention  to  deceive, 
in  fact,  no  matter  how  innocently  the  statement  was 
made  (13  S.  &  R.,  304).  In  the  former  case,  estoppel 
can  not  be  successfully  maintained  unless  the  silence 
amounts  to  fraud.  Fraud  may  be  presumed  (a)  where 
.there  is  a  wilful  concealment  (38  Pa.,  457,  and  31  Pa., 
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334),  or  (b)  where  assent  is  inferred  from  silence 
which  amounts  to  gross  negligence  on  the  part  of  the 
person  silent  (59  Pa.,  214), 

As  a  general  rule,  silence  is  interpreted  as  assent 
where  a  proposition  is  made  to  one  which  he  is  bound 
to  admit  or  deny  (3  Kulp,  406,  and  174  Pa.,  345),  or 
where  an  owner  of  land  is  silent  when  he  sees  another, 
in  good  faith  and  in  the  honest  belief  of  ownership, 
make  valuable  improvements  thereon  (162  Pa.,  510), 
or  where  one  stands  by  at  a  judicial  sale  and  allows 
property  to  be  sold  without"  asserting  his  rights 
(10  S.  &  R.,  144).  But  one  will  not  be  estopped  by 
silence  where  he  has  had  no  opportunity  to  speak 
(63  Pa.,  417). 

(2)  Knowledge  of  the  Facts  by  Person 
Estopped. — ^Knowledg*  of  the  facts  by  the  person 
estopped  is  essential  to  the  application  of  the  doctrine. 
It  has  been  stated  as  a  general  rule,  that  no  estoppel 
will  result  from  anything  short  of  acts  of  positive 
encouragement,  where  the  party  against  whom  the 
estoppel  is  alleged  was  ignorant  of  the  material  facts 
(65  Pa.,  224).  Of  course,  ignorance  of  the  facts  can 
not  be  alleged  where  the  circumstances  are  such  as  to 
impose  the  duty  of  making  inquiry. 

(3)  Ignorance  of  the  Truth  by  Person  Claiming 
Estoppel. — No  estoppel  can  be  claimed  unless  the  per- 
son claiming  it  acted  in  ignorance  of  the  true  state  of 
facts  (37  Pa.,  379)  and  was  without  suitable  means  of 
informing  himself  of  their  existence  (32  Pa.,  45). 
Thus,  where  a  wife,  previous  to  marriage,  obtained 
her  intended  husband's  consent  to  a  certain  disposition 
of  her  property  by  will  in  which  the  husband  was 
liberally  provided  for,  it  was  held  that  the  husband 
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could  not  object  to  the  enforcement  of  such  will  under 
the  Act  of  April  8,  1833  (P.  L.,  249).  However, 
the  ignorance  of  the  facts  must  not  have  been  induced 
by  negligence  or  bad  faith  (32  Pa.,  45). 

(4)  Intention  to  Affect  the  Conduct  of  Other 
Party. — It  is  essential  to  an  estoppel  that  the  party 
against  whom  an  estoppel  is  alleged  must  intend  that 
his  conduct  should  be  acted  upon.  If  there  is  no  such 
intention,  there  can  be  no  estoppel.  If,  however,  there 
is  present  such  an  intention,  there  may  be  an  estoppel 
even  though  the  representation  was  made  without  an 
intention  to  deceive  (63  Pa.,  106). 

(^)  Reliance  Upon  the  Act  or  Representation. — 
The  party  claiming  estoppel  must  not  only  have  been 
misled,  but  must  also  have  acted  on  the  faith  of  the 
representation  or  act  (40  Pa.,  206),  and  been  injured 
thereby  (6  Pa.,  z^^).  Thus,  A  executes  a  note  to  B 
who  assigns  it  to  C,  who  takes  the  note  in  consequence 
of  A's  declaration  that  it  is  a  good  note  and  would  be 
paid.  If  C  does  not  clearly  show  that  he  gave  a  valu- 
able consideration  for  the  note,  A  would  not  be 
estopped  from  setting  up  any  defense  which  he  might 
have  to  the  note.  Of  course,  A's  declaration  that  the 
note  is  good  would  estop  him  from  making  any  defense, 
if  C  should  have  given  value  for  the  note  (25  Pa., 
449).  It  is,  perhaps,  needless  to  add  that  no  estoppel 
can  be  claimed  by  one  who  has  made  personal  investi- 
gations and  has  relied  upon  such  investigations  (12 
Pa.,  304). 

Against  Whom  an  Estoppel  May  Operate.— 
The  general  rule  is  that  an  estoppel  will  operate  against 
every  person  not  laboring  under  a  legal  disability.  The 
usual    legal    disabilities   are   those  of   coverture   and 
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infancy.  It  has  been  stated  as  the  true  rule,  that  the 
void  contract  of  a  married  woman  (126  Pa.,  74)  or 
infant  can  not  be  made  valid  by  estoppel.  Thus,  if  a 
married  woman  should  enter  into  an  agreement  for  the 
sale  (52  Pa.,  400)  or  mortgaging  (39  Pa.,  299)  of  real 
estate  and  the  purchaser  should  go  into  possession  or 
the  mortgagee  should  record  the  mortgage,  either  cir- 
cumstance would  not  estop  the  married  woman  from 
subsequently  denying  her  deed  and  claiming  the  land 
or  annulling  the  mortgage.  This  principle  obtains 
even  though  the  purchaser  made  valuable  improve- 
ments with  the  consent  and  encouragement  of  the 
married  woman  (52  Pa.,  400),  and  even  though  the 
married  woman  induced  the  other  party  to  enter  into 
the  agreement  by  fraudulent  representations  (39  Pa., 
299).  Nor  does  the  married  woman  have  to  repay  the 
purchase  money  which  she  has  received  as  a  condition 
precedent  to  her  recovering  the  land  or  annulling  the 
mortgage  (46  Pa.,  56;  95  Pa.,  262  and  394). 

While  the  doctrine  of  estoppel  will  not  render  the 
void  contract  of  a  married  woman  valid,  it  might,  how- 
ever, prevent  her  asserting  a  right.  Thus,  if  a  married 
woman  should  encourage  A  to  buy  a  mortgage,  know- 
ing that  the  mortgage  is  invalid  against  her,  she  would 
be  estopped  from  subsequently  denying  the  validity  of 
such  mortgage  as  against  A  (21  Pa.,  436,  and  i  Gr., 
114).  So,  also,  if  a  married  woman  or  infant 
(15  Phila.,  582)  should  encourage  A  to  purchase  land 
of  B  knowing-that  title  to  the  land  was  in  herself,  she 
would  be  estopped  from  subsequentl)'  asserting  her  title 
as  against  A  (Bispham's  Equity,  406;  see  also  as  to 
infants'  affirmance  of  a  deed  when  of  age,  subject  of 
Contracts,  and  136  Pa.,  599). 
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In  Whose  Favor  an  Estoppel  May  Operate. — 
It  is  a  settled  principle  that  estoppel  operates  only  in 
favor  of  the  person  for  whom  the  act  or  representation 
was  intended,  and  who  was  misled  and  injured  thereby 
(96  U.  S.,  696).  But  an  estoppel  binds  not  only  the 
immediate  parties,  but  also  all  those  who  are  privy  to 
the  immediate  parties.  Privies  are  of  three  kinds — of 
blood,  of  law,  and  in  estate. 

What  May  Prevent  an  Estoppel. — In  addition 
to  the  legal  disabilities,  the  application  of  the  doctrine 
of  estoppel  may  be  prevented  (a)  by  fraud,  or  (b) 
mistake.  It  is  a  general  principle  of  equity  that  no 
estoppel  arises  where  the  act,  declaration,  or  admission 
was  induced  by  the  fraudulent  representations  of  the 
person  claiming  the  estoppel  (i8o  Pa.,  347,  and  32 
Pa.,  58).  Nor  can  there  be  title  by  estoppel  where  the 
contract  to  which  the  estoppel  is  sought  to  be  applied  is 
within  the  statute  of  frauds  (36  Pa.,  513).  While  a 
misrepresentation  founded  on  an  honest  mistake  of  the 
law  is  no  ground  for  an  estoppel  (52  Pa.,  253),  yet 
there  may  be  such  mistake  of  facts  as  to  justify  the 
application  of  the  doctrine  (55  Pa.,  215).  As  a 
general  rule,  however,  even  the  mistake  of  facts 
will  not  justify  estoppel  (i  W.  &  S.,  245,  and 
65  Pa.,  236). 

Election. 

Definition  and  Nature  of  Election. — Election 
in  equity  is  the  doctrine  by  which  a  person  is  compelled 
to  choose  between  the  acceptance  of  a  benefit  under  an 
instrument  and  the  retention  of  some  property  already 
his  own,  which  is  attempted  to  be  disposed  of  in  favor 
of  some  third  party  by  virtue  of  the  same  instrument 
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(Bispham's  Equity,  409).  The  doctrine  is  founded 
upon  the  principle  that  one  can  not  both  accept  and 
reject  the  same  instrument  (40  Pa.,  217).  To  illus- 
trate the  doctrine  of  election,  suppose  A  by  will  or  deed 
gives  to  B  property  belonging  to  C  and  by  the  same 
instrument  gives  other  property  belonging  to  himself 
to  C.  Now  equity  will  permit  C  to  take  the  gift  made 
to  him  by  A,  only  upon  the  implied  condition  of  his 
renouncing  in  favor  of  B  the  right  to  his  own  property. 
It  will  be  seen  that  C  has  two  courses  open  to  him 
(15  Pa.,  429,  and  151  Pa.j  345).  First,  He  may  elect 
to  take  under  and  conform  to  all  the  provisions  of  the 
instrument.  In  which  case,  B  will  take  C's  property, 
and  C  will  take  the  property  given  to  him  by  A. 
Secondj  He  may  elect  to  take  against  the  instrument 
and  hold  his  own  property.  In  this  case,  equity  will 
compensate  B  for  his  loss  out  of  the  gift  to  C,  after 
which  any  surplus  wall  be  given  to  A  (60  Pa.,  481). 
It  will  be  noticed  that  the  principle  of  com- 
pensation rather  than  that  of  forfeiture  governs  (60 
Pa.,  492,  and  141  Pa.,  201). 

Essentials  of  Election. — As  a  general  rule, 
there  can  be  no  necessity  for  an  el'ection  unless  (a) 
the  person  attempts  to  dispose  of  property  which  is 
not  his  own,  and  unless  (b)  he  has  made  a  valid  gift 
of  his  own  property,  and  unless  (c)  the  disposition  of 
another's  and  the  gift  of  his  own  property  have  been 
made  by  the  same  instrument.  In  the  case  of 
wills  there  is  an  additional  essential.  A  devisee 
or  legatee  under  a  will  is  not  forced  to  make  an 
election  (d)  unless  the  testator's  intention  to  put  the 
beneficiary  to  an  election  dearly  appears  from  the  face 
of    such    will    (47    Pa.,  378,  and  i  Whart.,    490). 
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It  may  be  stated  as  a  fifth  essential  that  (e)  the  donor 
shall  have  no  interest  at  all  in  the  property  wherein  he 
attempted  to  dispose  of  the  interest  of  another.  Thus, 
A  owns  lot  X  in  fee  and  has  an  estate  for  years  in  lot 
Y  of  which  B  owns  the  reversion.  A  can  not  devise  lot 
X  to  B  and  lot  Y  to  C,  and  compel  an  election,  unless 
it  clearly  appears  that  he  intended  to  raise  a  case  of 
election  by  disposing  of  what  he  did  not  own.  The 
presumption  is  that  he  intended  to  deal  only  with  that 
interest  to  which  he  was  entitled  (Bispham's  Equity, 
410-415). 

How  AND  When  an  Election  May  be  Made. — 
An  election  may  be  made  by  decisive  acts  or  by  such 
conduct  as  to  lead  to  the  presumption  of  an  election. 
Thus,  silent  acquiescence  deliberately  made  under  a  full 
knowledge  of  all  the  circumstances  would  amount  to 
an  election  (2  Yeates,  302).  But  bare  acquiescence 
or  any  other  act  would  not  alone  constitute  an  election 
{yj  Pa.,  167)  in  the  absence  of  a  full  knowledge  of  the 
party's  rights.  A  person  compelled  to  elect  is  entitled 
to  know  the  values  of  the  properties  previous  to  elec- 
tion (69  Pa.,  200).  A  creditor  who  accepts  a  dividend 
is  presumed  to  have  made  an  election  (i  Rawle,  163). 

No  fixed  rule  can  be  given  as  to  when  the  election 
should  take  place.  However,  when  there  is  no  time 
limited  in  the  instrument,  it  should  be  made  within  a 
reasonable  time.  What  is  reasonable  is  to  be  deter- 
mined by  the  circumstances  of  each  case.  In  the  case 
of  a  widow's  dower,  she  must  make  her  election  within 
twelve  months  from  the  death  of  the  testator  (Act 
March  29,  1832,  P-  L.,  200).  If  the  widow  refuse  to 
answer  a  citation  to  elect,  she  will  be  presumed  to  have 
accepted  the  devise  or  bequest. 
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Conversion  and  Reconversion. 
Conversion. 

Definition  and  General  Nature  of  Conver- 
sion.— Equitable  conversion  is  that  change  from  real 
into  personal  property,  or  from  personal  into  real 
property,  which  exists  by  construction  of  equity,  where 
such  change  is  necessary  to  carry  into  efifect  the  pro- 
visions of  a  will  or  contract  (74  Pa.,  397).  It  will 
be  noticed  from  the  definition  given  that  conversion 
may  result  either  from  (a)  the  imperative  direction  of 
a  will  or  from  (b)  the  binding  contract  between  living 
men.  Thus,  where  a  will  contains  a  positive  direction 
to  sell  land,  an  equitable  conversion  of  the  land  will  be 
considered  to  have  taken  place  (7  Pa.,  287),  though 
the  time  of  the  sale  is  left  to  the  discretion  of  the 
executors  (112  Pa.,  470)  or  is  not  to  take  place  until 
after  a  certain  time  {^72  Pa.,  414),  or  even  though  the 
sale  is  to  take  place  only  if  a  partition  should  be  found 
impracticable  (18  Phila.,  22).  An  example  of  an 
equitable  conversion  under  a  binding  contract  is  where 
a  binding  contract  is  made  for  the  sale  of  land.  The 
purchaser  is  regarded  as  the  owner  of  such  land  and 
the  rights  of  parties  claiming  under  him  are  deter- 
mined by  the  rules  which  govern  the  devolution  of 
realty  (19  Pa.,  280). 

How  A  Conversion  May  be  Effected. — An 
equitable  conversion  of  property  may  result  in  the  case 
of  wills  either  from  (a)  an  express  direction,  or  (b) 
by  implication ;  in  the  case .  of  conveyances  between 
living  men,  from  (c)  binding  contracts. 

Express  Direction  to  Convert. — The  express  direc- 
tion to  sell  in  order  to  work  an  equitable  conversion 
must  be  (i)  absolute  (159  Pa.,  264),  (2)  uncondi- 


EQUITABLE    RIGHTS  477 

tional  (21  Pa.,  394),  and  (3)  without  any  contingency 
(164  Pa.,  51).  Therefore,  a  conversion  does  not  take 
place  where  the  mere  direction  simply  amounts  to  a 
power  of  sale  (45  Pa.,  84),  or  where  it  is  discretionary 
(10  Pa.,  131),  or  where  there  is  a  mere  prohibition  to 
sell  until  a  certain  time  and  a  mere  authority  to  sell 
thereafter  (175  Pa.,  114),  or  where  it  leaves  the  sale 
(13  Pa.,  260)  or  the  time  (137  Pa.,  128)  of  sale  upon 
the  agreement  of  a  majority  of  the  devisees. 

While  a  mere  direction  or  authority  to  sell  will  not 
work  a  conversion,  if  qualified  by  discretion,  yet  it 
should  be  made  clear  that  a  positive  direction  to  con- 
vert is  not  avoided  by  a  discretion  vested  in  the  parties 
authorized  to  sell  or  in  the  devisees  or  legatees  under 
the  will.  Thus,  the  positive  direction  to  convert  is 
not  avoided  by  a  discretion  vested  in  the  executors 
either  to  convey  the  land  to  the  legatees  directly,  or 
to  sell  and  convey  the  pecuniary  legacies  (m  Pa., 
321).  Nor  is  a  positive  direction  to  sell  avoided 
because  one  of  the  legatees  is  permitted  at  his  option  to 
take  the  land  at  an  appraised  value  (85  Pa.,  339),  or 
because  of  a  provision  that  if  the  heirs  shall  agree  to  a 
division  of  the  land,  the  executors  shall  not  be  bound 
to  sell  (97  Pa.,  42). 

By  Implication. — There  are  two  circumstances  from 
which  an  equitable  conversion  may  be  implied.  These 
circumstances  are  (a)  the  blending  of  realty  and  per- 
sonalty, and  (b)  where  there  is  necessity  to  sell.  The 
general  rule  is  that  equity  will  work  a  conversion  where 
a  testator  by  his  will  blends  his  real  and  personal  estate 
in  such  a  manner  as  to  show  an  intention  to  create  a 
common  fund  and  to  bequeath  such  fund  as  money 
(i  Whart.,  252,  and  75  Pa.,  95,  but  see  75  Pa.,  87). 
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So,  also,  equity  will  work  a  conversion  where  a  will 
can  not  be  fully  executed  without  n^aking  sale  of  the 
property  (152  Pa.,  56),  even  though  there  was  no 
positive  direction  to  sell  (13  Pa.,  C.  C,  617). 

By  Binding  Contracts. — As  indicated  in  another 
paragraph,  equitable  conversion  may  take  place  under 
a  contract.  The  general  rule  is  that  such  contract  must 
be  valid  and  binding  upon  both  parties  or  no  conversion 
will  result  (26  Pa.,  249). 

From  What  Time  Conveksion  Takes  Place. — 
The  terms  of  each  particular  instrument  must  guide  the 
construction  and  efifect  of  that  instrument.  Subject  to 
this  general  principle,  it  is  the  settled  rule  that  in 
the  case  of  wills  the  conversion  takes  place  from  the 
death  of  the  testator  (32  Pa.,  455,  and  161  Pa.,  444). 
In  the  case  of  deeds  and  contracts  between  living  per- 
sons, it  takes  place  from  the  date  of  execution, 
i.  e.,  from  delivery  of  the  deed  and  the  signing  of  an 
ordinary  contract.  Where  the  conversion  is  made  con- 
tingent, it  does  not  take  place  until  the  happening  of 
the  contingency  (9  Watts,  145,  and  5  Whart.,  551). 

Effect  of  Conversion. — As  indicated  in  another 
paragraph,  the  general  effect  of  an  equitable  conver- 
sion is  (a)  to  turn  real  estate  into  personalty  which  in 
case  of  the  death  of  the  owner  will  descend  to  his 
personal  representatives  (162  Pa.,  18),  and  (b)  to 
turn  personal  into  real  property  which  upon  the 
owner's  death  will  descend  to  his  heirs  (75  Pa.,  87). 

It  might  be  stated  as  an  important  application  of 
this  effect  of  conversion  that  if  a  legatee  under  a  will 
which  directs  a  conversion  of  realty  should  mortgage 
(3  Watts,  289)  or  give  a  judgment  note  (13  S.  &  R., 
330,  2  Rawle,  184)  against  this  realty,  the  mortgage 
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or  note  will  not  bind  his  interest  as  such,  but  will  be 
taken  as  an  equitable  assignment  of  his  interest  in  the 
land  which  by  the  terms  of  the  will  is  converted  into 
personalty  at  the  moment  of  the  testator's  death 
(158  Pa.,  639,  60  Pa.,  177,  and  97  Pa.,  42). 

Qualifications  of  the  Effect  of  Conver- 
sion.— Purpose  of  Conversion  Attained. ^-Ihtre.  are 
two  important  qualifications  of  the  effect  of  conver- 
sion. First,  The  conversion  is  not  made  complete  for 
all  purposes.  The  application  of  the  doctrine  of  con- 
version is  at  an  end  when  the  purpose  of  the  conversion 
is  attained  (74  Pa.,  397).  Thus,  the  real  estate  of  a 
partnership  firm  is  personalty  for  the  purpose  of  paying 
the  partnership  debts  and  for  the  purpose  of  closing  up 
the' partnership  business,  but  such  real  estate  is  recon- 
verted into  and  assumes  the  character  of  realty  the 
moment  the  partnership  business  is  wound  up  and 
it  is  not  required  for  partnership  purposes    (74  Pa., 

398)- 

Purpose  of  the  Donor. — The  second  qualification 
of  the  general  effect  of  conversion  is,  that  the  conver- 
sion is  limited  to  the  purpose  of  the  donor.  Where 
the  purpose  of  the  donor  is  accomplished  and  a  balance 
remains,  such  surplus  is  not  converted.  Thus,  a  testator 
orders  land  to  be  sold  and  certain  legacies  to  be  paid, 
any  surplus  money  after  payment  of  the  legacies  does 
not  go  as  personalty  to  the  personal  representatives,  but 
rather  devolves  as  realty  to  the  heirs  of  the  testator 
Cg  S.  &  R.,  424).  But,  on  the  other  hand,  if  this  pur- 
pose of  the  donor  should  fail,  the  property  devolves, 
as  a  general  rule,  according  to  its  original  character. 
This  failure  of  the  donor's  purpose  may  be  either  (a) 
total  or  (b)  partial. 
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Total  Failure  of  Purpose  in  Wills  or  Other  Instru- 
ment.— Where  there  is  a  total  failure  of  the  purpose 
of  the  conversion,  directed  by  will  or  contracted  by 
instrument  inter  vivos,  there  is  no  conversion  and  the 
property  will  keep  its  original  form  (125  Pa.,  513,  and 
83  Pa.,  348;  see  also  contra  63  Pa.,  183).  Thus,  a 
testator  directs  his  executors  to  sell  his  real  estate  and 
to  divide  the  proceeds  among  charitable  institutions. 
Under  the  Act  of  April  28,  1855,  (P.  L.,  332)  these 
bequests  fail  because  the  testator  died  within  one 
month  after  the  execution  of  his  will.  Under  these 
circumstances,  the  direction  to  sell  becomes  inoperative, 
and  the  land  remains  unconverted  and  descends  to  the 
testator's  heirs  under  the  intestate  law. 

Partial  Failure  of  Purpose  in  Wills. — Where  there 
is  a  partial  failure  of  the  testator's  purpose,  the  rule 
varies  as  the  conversion  is  from  (i)  realty  into  per- 
sonalty or  (2)  personalty  into  realty. 

Partial  Failure  Where  Realty  is  Converted  into 
Personalty. — The  general  rule  where  land  is  to  be 
converted  into  monej'  and  there  is  a  partial  failure  of 
the  purpose  of  the  conversion,  is  that  the  undisposed  of 
surplus  will  go  to  the  heirs  and  not  to  the  personal 
representatives  of  the  testator.  Thus,  a  testator  after 
givingseveral  legacies  ordered  that  his  real  and  personal 
estate  be  sold,  that  his  debts  and  legacies  be  paid  out  of  ^ 
the  moneys  realized  from  the  sale,  and  that  the  residue 
be  given  to  certain  legatees.  The  shares  ot  two  of 
these  residuary  legatees  lapsed  because  of  their  death 
during  the  lifetime  of  the  testator.  The  personal  repre- 
sentatives of  the  testator  claimed  the  lapsed  shares  as 
personalty.  It  was  held,  that  the  shares  went  to  the 
personal  representatives  in  so  far  as  they  were  con- 
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stituted  of  personal  estate,  and  to  the  heirs  of  the 
testator  in  so  far  as  they  were  constituted  of  real  estate, 
and  that  the  undisposed  surplus  went  to  the  heirs 
(I  Lead.  Cas.  Eq.,  872;  see  154  Pa.,  527,  and  84  Pa., 
241). 

To  explain  in  what  character  the  land  to  be  sold 
goes  to  the  heir,  it  should  be  stated  thaf  where  a  sale 
is  necessary,  the  surplus  belongs  to  the  heir  as 
money,  not  as  land,  and  goes  to  his  personal  repre- 
sentatives even  though  the  land  may  not  have  been 
sold  during  his  lifetime  (Snell's  Equity,  150-4). 
Thus,  where  a  testator  directs  his  land  to  be  sold 
and  the  proceeds  divided  between  A  and  B,  each 
would  take  his  share  as  money  and  not  land.  Now  if 
A  should  die  in  the  lifetime  of  the  testator,  the  heir  of 
the  testator  would  stand  in  the  place  of  A  and  take  his 
share  as  A  himself  would  have  taken  it — as  money  and 
not  land.  Of  course,  if  both  A  and  B  should  die,  this 
would  be  a  case  of  the  total  failure  of  the  testator's 
purpose  and  the  heir  would  take  the  whole  interest  as 
land. 

Partial  Failure  Where  Personalty  is  Converted  into 
Realty. — The  rule  as  to  the  partial  failure  of  the  testa- 
tor's purpose  where  money  is  to  be  converted  into  land 
follows  the  above  leading  cases  ( i  Lead.  Cas.  Eq.,  872, 
or  I  Bro.  C.  C,  503)  in  so  far  as  they  relate  to  the 
persons  to  whom  the  surplus  shall  go,  but  departs  from 
them  in  defining  the  character  which  the  surplus 
assumes.  The  general  rule  seems  to  be  that  the  surplus 
will  go  to  the  personal  representatives  of  the  testator, 
but  that  these  personal  representatives  will  take  the 
surplus  in  its  original  form  of  personalty  and  not  in  its 
converted  form  of  realty  (Bispham's  Equity,  426). 

31 
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Where  the  proceeds  of  the  realty  are  blended  with 
the  personalty  so  as  to  form  a  common  fund,  an  abso- 
lute conversion  results — even  though  there  should  be  a 
failure  of  some  of  the  purposes  of  the  will  ( i  Whart., 
252,  and  2  Rawle,  185). 

Partial  Failure  of  Purpose  in  Instruments  Inter 
Vivos. — ^The  rule  as  to  the  partial  failure  of  purpose  in 
settlements  or  other  instruments  inter  vivos  is  the  same 
in  case  land  is  to  be  converted  into  money,  or  money  is 
to  be  converted  into  land.  In  either  case  where  the 
property  is  to  be  converted  for  certain  purposes  and  a 
part  of  those  purposes  fail,  the  property  to  that  extent 
goes  to  the  settler,  not  in  its  original  but  in  its  con- 
verted form. 

Reconversion. 

Definition  and  General  Nature  of  Recon- 
version.— Reconversion  has  been  defined  as  that  imag- 
inary process  by  which  a  prior  constructive  conversion 
is  annulled,  and  the  converted  property  restored  in 
contemplation  of  equity  to  its  original  actual  quality. 
This  reconversion  may  take  place  either  (a)  by  act  of 
the  parties  or  (b)  by  operation  of  law  (Snell's  Equity, 
160). 

By  Act  of  the  Parties. — ^Where  a  reconversion 
takes  place  by  act  of  the  parties,  it  is  termed  an  election. 
Thus,  A  devises  land  and  creates  a  trust  to  sell  and  pay 
the  entire  proceeds  of  the  sale  to  B.  In  this  case  B 
has  the  right  to  elect  whether  he  will  take  the  land  or 
the  money  (3  Whart.,  62,  and  104  Pa.,  425).  The 
election  may  be  made  known  either  by  (i)  express 
declaration  or  (2)  by  act  (104  Pa.,  425).  The  act 
must  be  clear  and  unequivocal  and  indicate  an  intent 


EQUITABLE    RIGHTS  483 

and  preference  to  enjoy  the  land  in  its  actual  state  (i8 
Pa.,  105).  Hence,  there  can  be  no  election  inferred 
from  a  mere  lapse  of  time  (i8  Pa.,  105).  Nor  can 
there  be  an  election  unless  all  the  parties  in  interest 
unite  to  elect  ( 18  Pa.,  X05,  and  7  Pa.,  290). 

JVho  May  and  IV ho  May  Not  Elect. — The  absolute 
owner  of  property  directed  to  be  converted  may,  of 
course,  elect  to  take  the  property  in  whatever  form  he 
chooses.  However,  the  owner  of  an  undivided  share 
has  not  this  right  of  election  (Snell's  Equity,  161-2), 
unless  all  the  owners  of  the  other  shares  join  in  the 
election  (7  Pa.,  290).  A  remainder-man  can  not  elect 
so  as  to  affect  the  interests  of  the  owners  of  prior  estates. 
Thus,  where  money  is  to  be  laid  out  in  land  upon  a 
tenant  for  life,  remainder  in  fee,  the  remainder-man 
in  fee  can  not,  as  against  the  tenant  for  life,  elect  to  take 
the  property  as  money.  A  lunatic  can  not  elect,  nor 
can  an  infant  unless  it  is  to  his  advantage. 

Ey  Operatiox  of  Law. — It  sometimes  happens 
that  a  reconversion  takes  place  by  operation  of  law. 
Thus,  A  bequeathes  a  fund  to  be  laid  out  in  real  estate 
for  the  benefit  of  B.  The  money  comes,  in  some  way, 
into  the  entire  possession  of  B,  who  dies  before  the 
land  is  bought.  In  this  case,  the  fund  will  remain 
money  and  hence  will  pass  to  the  personal  representa- 
tives of  B  and  not  to  his  heirs  (Snell's  Equity, 
166-7-8). 

Adjustment. 

The  general  term  of  adjustment  embraces  those 
equities  which  are  applied  to  the  determination  of  the 
rights  and  liabilities  which,  for  the  most  part,  grow  out 
of  the  relation  of  debtor  and  creditor.    These  equities 
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are  (a)  Set-off,  (b)  Contribution,  (c)  Exoneration, 
(d)   Subrogation,  and  (e)   Marshalling. 

Set-Off. — Definition  and  General  Nature  of  Set- 
Off. — The  right  of  set-off  simply  means  that  cross 
demands  should  compensate  each  other.  Thus,  if  A 
owes  B  and  B  owes  A,  the  liability  of  each  is  dis- 
charged in  proportion  to  the  amount  each  owes  the 
other.  The  difference  between  the  sums  owed  is  the 
only  sum  which  can  be  justly  due.  The  refusal  of  the 
common  law  to  recognize  this  principle  of  natural 
equity  made  it,  in  the  past,  a  typical  equitable  right. 
But  now  the  principle  is  recognized  in  our  courts  of 
law  almost  to  the  same  extent  as  in  equity.  However, 
there  are  cases  at  law  where  the  defense  of  set-off  will 
not  be  allowed.  Thus,  where  the  defendant  has  the 
right  simply  to  call  the  plaintiff  to  account,  and  his 
demand  is  such  as  must  be  settled  in  an  action  of 
account  render  or  by  a  bill  in  equity  for  an  account, 
no  set-off  in  an  action  at  law  will  be  allowed  (54  Pa., 
164).    His  remedy  is  by  a  bill  in  equity. 

Contribution. — Definition  and  General  Nature  of 
Contribution. — Contribution  is  that  equity  by  which 
one  of  several  persons  who  are  liable  to  a  common  debt 
may  recover  from  each  of  the  others  a  proportionate 
share  of  the  debt  which  he  has  discharged  for  the 
benefit  of  all.  Thus,  A  and  B  become  indorsers  on  a 
note  of  C  which  C  does  not  pay  at  maturity.  If  the 
note  is  paid  by  A  in  full,  he  could  sue  B  for  contribu- 
tion and  recover  one-half  of  the  amount  paid  (28  Pa., 
233,  and  18  Pa.,  33).  It  must  not  be  understood, 
however,  that  the  principle  of  contribution  is  founded 
on  contract  (66  Pa.,  218).  It  is  rather  founded  on 
broad,  general  rules  similar  to  the  elementary  maxims 
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that  equality  is  equity  and  that  he  who  reaps  a  benefit 
must  incur  the  burden  (i8  Pa.,  33).  It  may  be 
enforced  between  wrong-doers  who  are  not  conscious 
of  their  unlawful  acts  (66  Pa.,  218).  But  con- 
tribution can  not  be  enforced  in  any  case  of  fraud,  or 
where  the  wrong-doers  may  be  presumed  to  know  that 
they  were  doing  unlawful  acts  (66  Pa.,  218,  and  62, 
Pa.,  28).  Thus,  where  a  fraud  is  contrived  against 
several,  and  is  successful  against  only  one,  the  injured 
one  can  not  recover  contribution  from  those  intended  to 
be  defrauded. 

The  equity  of  contribution  is  illustrated  in  the  cases 
of  general  average,  or  where  a  mortgaged  estate  is 
sold  to  several  parties  and  one  of  the  parties  pays  the 
mortgage  (11  Pa.,  312),  or  where  one  of  several  ten- 
ants in  common  of  land  which  is  subject  to  a  lien  is 
compelled  to  pay  more  than  his  due  proportion  to  dis- 
charge the  same  (11  Pa.,  325).  It  should  be  stated 
in  the  case  of  mortgages  that  the  rule  of  contribution 
does  not  apply  where  the  purchasers  of  the  different 
parcels  take  place  at  different  times.  Thus,  if  there  is 
a  mortgage  against  a  person  owning  three  acres  of 
land,  and  he  sells  one  acre  to  A,  the  remaining  two 
acres  are  charged  with  the  payment  of  the  mortgage. 
If  he  sells  another  acre  to  B,  the  remaining  acre  is  thus 
chargeable,  in  the  first  instance,  with  the  debt  as  against 
B,  as  well  as  against  A.  If  this  acre  should  prove 
insufficient  then  the  acre  sold  to  B  ought  to  supply  the 
deficiency  in  preference  to  the  acre  sold  to  A  (i  Pa.; 
274). 

General  Rules  of  Contribution  as  Between  Co- 
Sureties  and  Others. — The  most  frequent  application 
of  the  right  of  contribution  is  in  the  case  of  sureties. 
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The  general  rules  that  will  be  stated  in  regard  to  sure- 
ties are  applicable,  in  general,  to  all  parties  who  may  be 
made  to  contribute.  There  are  seven  principal  rules 
that  qualify  the  application  of  this  equity.  First,  Con- 
tribution can  not  be  enforced  until  the  surety  has 
actually  paid  the  debt  (Bispham's  Equity,  438). 
Second,  A  surety  can  make  demand  on  his  co- 
sureties only  after  he  fails  to  obtain  reimbursement 
from  his  principal  (i  Lead.  Cas.  Eq.,  169).  Third, 
The  co-sureties  will  not  be  held  for  contribution,  unless 
they  are  bound  for  the  same  debt  (36  Pa.,  442)  and 
occupy  towards  each  other  the  same  relative  position 
(i  P.  &  W.,  395).  Hence,  there  would  be  no  right  of 
contribution  if  the  sureties  were  bound  for  different 
debts  or  for  distinct  and  separate  portions  of  the 
same  debt  (i  W.  &  S.,  155).  Fourth,  The  contribu- 
tion which  will  be  enforced  against  a  co-surety  is  only 
for  his  proportionate  share  of  the  debt  actually  paid 
(5  Rawle,  106).  Thus,  if  one  surety  compromise  a 
debt  of  five  thousand  dollars  for  one  thousand  dollars, 
he  will  be  permitted  to  recover  from  his  co-sureties 
only  their  proportionate  shares  of  the  one  thousand 
dollars.  Fifth,  No  contribution  will  be  enforced  where 
one  of  the  parties  bound  pays  a  debt  not  enforcible 
in  law  or  equity.  Thus,  if  A  pays  a  debt  due  from  A 
B,  and  C,  after  it  is  barred  by  the  statute  of  limita- 
tions, he  can  not  compel  B  and  C  to  contribute 
(25  Pa.,  112).  Sixth,  The  right  of  contribution 
is  an  equitable  right,  and  hence  will  not  be 
enforced  as  against  any  superior  equity  (2  P.  &  W., 
296,  and  10  Watts,  152),  or  to  the  prejudice  of  the 
creditor.  Seventh,  The  surety  must  be  compelled  to 
pay  the  debt  or  there  is  no  right  of  contribution  from 
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his  co-sureties.  But  if  the  surety  was  compelled  to 
pay,  he  can  recover  contribution — even  though  the  co- 
sureties or  principal  v^rere  discharged  (127  Pa.,  389; 
see  also  52  Pa.,  525). 

Exoneration. — Definition  and  General  Nature  of 
Exoneration. — Exoneration  is  the  right  of  a  person 
secondarily  liable  for  a  debt  to  call  upon  the  party  pri- 
marily liable  to  discharge  such  debt,  or  to  reimburse 
him  if  he  has  paid  it.  Thus,  a  surety  who  has  dis- 
charged the  obligation  has  a  right  to  call  on  his  prin- 
cipal for  reimbursement  (10  Pa.,  273).  It  will  be 
noticed  that  the  distinction  between  the  equities  of 
contribution  and  exoneration  lies  in  this — that  the 
right  of  exoneration  exists  between'  those  who  are 
successively  liable,  while  the  right  of  contribution 
exists  between  those  who  are  equally  liable  for  the 
same  debt.  An  important  difference  between  these  two 
equities  lies  in  the  time  when  contribution  and  exon- 
eration may  be  demanded.  As  indicated  before,  con- 
tribution can  not  be  demanded  until  the  money  has 
actually  been  paid.  Exoneration,  on  the  other  hand, 
may  be  demanded  of  a  principal  by  a  surety  as  soon  as 
the  surety's  obligation  to  pay  becomes  absolute  (66 
Pa.,  381,  123  Pa.,  170)  i.  e.,  after  the  debt  has  fallen 
due.  The  bill  to  compel  an  exoneration  may  be  filed, 
even  though  the  creditor  has  not  sued  or  made  any 
demand  of  payment.  But  the  surety  would  not  be 
entitled  to  exoneration  before  the  debt  became  payable 
(23  Pa.,  170). 

A  frequent  application  of  the  equity  of  exoneration 
is  in  the  administration  of  the  assets  of  decedents. 
Thus,  if  a  testator  just  before  death  borrows  money, 
and  mortgages  his  land  for  it,  the  heir  or  devisee  may 
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call  upon  the  executor  to  exonerate  the  land,  by  an 
application  of  the  personal  assets  to  the  discharge  of 
the  mortgage  (9  S.  &  R.,  72). 

Subrogation. — Definition  and  Nature  of  Subroga- 
tion.— Subrogation  is  the  equity  by  which  a  person 
who  has  paid  a  debt  for  which  he  is  secondarily  liable 
(6  Watts,  227)  is  put  in  the  place  of  the  creditor  so 
as  to  enable  him  to  make  use  of  all  the  securities  and 
remedies  possessed  by  the  creditor  (118  Pa.,  145). 
Subrogation  may  be  used  either  to  enforce  the  right  of 
exoneration  as  against  the  principal  debtor  or  of  con- 
tribution against  others  who  are  liable  in  the  same 
manner  (69  Pa.,  272).  An  application  of  the  equity  of 
subrogation  in  asserting  the  right  of  exoneration  is 
found  in  the  following  case :  A  is  a  creditor  of  B  and 
possesses  a  mortgage  on  B's  real  estate.  C  is  surety 
for  B  and  is  compelled  to  pay  A.  This  payment  of 
the  amount  of  B's  debt  entitles  C  to  an  assignment  of 
the  mortgage  so  that  he  may  enforce  it  against  B's  real 
estate  (46  Pa.,  88).  The  right  of  a  co-surety  who  has 
paid  the  debt  to  the  benefit  of  a  security  which  he 
has  received  from  the  principal  is  an  example  of 
subrogation  used  to  enforce  contribution  (4 
Watts,  31). 

This  right  of  subrogation,  like  that  of  contribution, 
is  not  founded  on  either  privity  or  contract  between 
the  parties — ^but  rests  on  the  broad  principles  of  equity 
(56  Pa.,  76,  and  23  Pa.,  294).  It  has  been  stated  as  a 
general  rule  that  this  equity  will  be  applied  wherever  a 
payment  is  made  under  a  legitimate  and  fair  efifort  to 
protect  the  ascertained  interests  of  the  party  paying, 
and  intervening  rights  are  not  legally  jeopardized  of 
defeated  (56  Pa.,  76). 
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General  Rules  of  Subrogation — Intention  With 
Which  Debt  is  Discharged. — There  are  seven  general 
rules  which  qualify  the  application  of  the  right  of  sub- 
rogation. First,  No  subrogation  will  be  allowed  where 
the  facts  show  that  the  payment  was  made  with  the 
intention  of  extinguishing  the  original  obligation 
( I  Del.  Co.,  441 ) .  There  must  be  present  the  intention 
merely  to  protect  the  interests  of  the  party  who  makes 
the  payment  (56  Pa.,  76,  and  see  9  Pa.,  341,  23  Pa., 
294,  and  I  Atl.,  549). 

Payment  of  Debt  by  Volunteer. — Second,  While 
the  right  of  subrogation  is  founded  on  principles  of 
equity,  yet  it  will  not  be  allowed  in  favor  of  one  who 
without  any  moral  or  legal  duty  pays  the  debt  of 
another  (86  Pa.,  409;  see  also  180  Pa.,  522).  Thus, 
B  confesses  judgment  to  C,  as  security  for  an  indorse- 
ment made  by  C  on  a  note  of  B.  The  note  was  not 
paid  by  B  when  it  became  due.  A,  a  mere  volunteer, 
then  indorsed  a  new  note  in  lieu  of  the  old  one,  which 
he  was  compelled  to  pay.  In  this  case  A  could  not 
claim  subrogation  to  the  rights  of  C  under  the  judg- 
ment given  by  B  to  C. 

Payment  Must  be  Made  in  Full. — Third,  Like  the 
right  of  contribution,  there  can  be  no  subrogation  until 
the  party  claiming  the  right  of  subrogation  has  actually 
paid  the  debt  in  full  (71  Pa.,  460).  A  tender  of  the 
debt  accompanied  by  a  demand  for  an  assignment  is  not 
the  equivalent  of  payment  (118  Pa.,  138).  But  sub- 
rpgation  will  be  allowed  if  through  mistake  the 
original  debt  is  not  paid  in  full  (15  Atl.,  898). 

Parties  Must  be  Successively  Liable. — Fourth,  Like 
the  right  of  exoneration,  there  can  be  no  subrogation 
between  parties  who  are  equally  bound.     The  parties 
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who  are  bound  on  the  debt  must  be  successively  liable 
(20  Pa.,  41 ).  Thus,  joint  debtors  of  any  kind  can  not 
be  subrogated  to  the  rights  of  a  creditor  who  has  been 
paid  off  by  one  or  more  of  the  joint  debtors.  They 
have  only  a  right  of  contribution.  However,  there 
is  an  exception  to  this  rule  where  one  of  several  co- 
tenants  discharges  a  lien  against  the  whole  land.  The 
tenant  whose  interest  is  sold  has  the  right  of  subroga- 
tion against  his  co-tenants  (5  Whart.,  407,  and  119  Pa., 
620;  see  also  Act  April  22,  1856,  P.  L.,  534). 

Fraudulent  Transaction. — Fifth,  The  equity  of 
subrogation  will  not  be  allowed  in  any  case  where  the 
transaction  is  fraudulent  (66  Pa.,  187).  Thus,  A 
bought  land  by  articles  of  sale  from  B  and  paid  part  of 
the  purchase  money.  C  entered  judgment  against  A 
who  assigned  tlie  articles  of  sale  to  D  antedating  the 
assignment  to  precede  the  judgment  in  order  to  defraud 
C.  D  paid  the  balance  of  the  purchase  money  to  B. 
C  under  his  judgment  bought  A's  title.  It  was  held 
that  D  could  not  be  subrogated  to  B's  rights  as  a  con- 
dition to  setting  aside  the  assignment  to  D  and  entitling 
C  to  specific  performance  of  B. 

Negligence  or  Delay  of  Party  Claiming  the 
Right. — Sixth,  Subrogation  will  not  be  granted  where 
the  party  who  claims  the  right  has  been  guilty  of 
neglect  (49  Pa.,  401)  or  delay  (4  Sup.  Ct,  5x4),  or 
where  his  claim  is  not  clear  (8  Watts,  384).  Of 
course,  the  rights  of  some  of  the  parties  must  be 
changed  by  this  delay  or  the  right  will  exist  (3  Kulp, 

435)- 

Subrogation  Denied  Where  it  Would  Work 
Injustice. — Seventh,  It  may  be  stated  as  a  broad  equit- 
able principle  that  the  equity  of  subrogation  will  not  be 
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enforced  where  it  might  work  injustice.  Thus,  it  will 
not  be  enforced  to  the  prejudice  of  the  party  to  whose 
rights  subrogation  is  sought  (163  Pa.,  210),  or  to  the 
injury  of  a  third  party  with  equal  equities  (16  Pa., 
445)- 

Marshalling  Assets. — Definition  and  General 
Nature  of  Marshalling. — Marshalling  assets  is  such  an 
arrangement  of  different  funds  as  will  enable  all  the 
parties  having  equities  therein  to  receive  their  due  pro- 
portion, notwithstanding  the  intervening  interests  of 
particular  persons  to  prior  satisfaction  out  of  a  portion 
of  the  funds  (2  Watts,  228,  i  Pa.,  512,  and 
2  Super.  Ct.,  113).  This  doctrine  grows  out  of 
the  principle  that  a  party  having  two  funds  to 
satisfy  his  demand  shall  not,  by  his  election,  disap- 
point a  party  who  has  only  one  fund.  Thus,  the  follow- 
ing would  be  an  example  of  the  application  of  the  doc- 
trine: A  holds  a  first  mortgage  against  the  two  lots 
X  and  Y.  B  holds  a  second  mortgage  against  lot  Y. 
Equity  will  either  (a)  compel  A  to  resort  first  to  lot 
X  and  then  to  lot  Y  only  for  the  difference  due  under 
his  claim,  or  (b)  it  will  subrogate  B  to  A's  rights  in 
lot  X  in  case  A  should  enforce  payment  out  of  lot  Y. 
The  first  method  is  that  of  injunction  against  the  para- 
mount creditor,  and  should  be  resorted  to  only  under 
the  stress  of  peculiar  circumstances.  The  second 
method  is  that  of  subrogation.  It  is  by  this  equity  and 
the  equity  of  contribution  that  the  right  marshalling  is 
usually  enforced  (Bispham's  Equity,  451-2-3). 

General  Rules  of  Marshalling  Assets — There  Must 
be  Two  Funds. — There  are  four  general  rules  which 
qualify  the  equity  of  marshalling  assets.  First,  The 
two  funds  must  actually  exist.    The  doctrine  of  mar- 
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shalling  will  not  apply  where  there  is  only  one  fund. 
Thus,  a  creditor  who  has  two  securities  for  the  same 
debt  may  avail  himself  of  either  until  he  has  received 
his  whole  legal  claim  (8i  Pa.,  460). 

The  Two  Funds  Must  Belong  to  Same  Person. — 
Second,  These  two  funds  must  come  into  the  hands  of 
a  common  debtor  of  both  creditors  (8  W.  and  S.,  327, 
32  Pa.,  103,  and  91  Pa.,  78).  The  equity  will  not  exist 
as  against  a  creditor  of  several  debtors  in  favor  of  a 
creditor  of  one  of  the  debtors.  Thus,  A  and  B  are 
debtors  to  C.  A  is  also  a  debtor  to  D.  If  C  obtains 
satisfaction  out  of  A,  D  can  not  claim  to  be  subrogated 
to  C's  rights  against  B  (82  Pa.,  150).  However,  if 
A  bore  the  relation  of  surety  to  B  and  lost  his  property 
in  discharging  B's  obligation,  then  D  would  have  the 
right  to  be  subrogated  to  the  reinedies  against  B  (Bis- 
pham's  Equity,  454). 

Marshalling  of  Assets  not  Permitted  Where  it 
Would  Work  Injustice. — Third,  The  courts  of  equity 
will  not  apply  the  doctrine  of  marshalling  assets  where 
it  would  work  injustice  to  the  creditor  having  the  two 
funds  (7  W.  &  S.,  269)  or  to  those  who  have  equal 
or  superior  equities  against  the  debtor  (176  Pa.,  90, 
and  18  Wend.,  N.  Y.,  591).  But  this  last  qualification 
must  not  be  taken  to  mean  that  the  right  of  marshalling 
can  be  defeated  by  the  intervention  of  creditors  of  later 
date.  The  reverse  is  true.  Thus,  A  has  funds  X  and 
Y  from  which  he  may  satisfy  a  debt.  B,  another  credi- 
tor, has  a  prior  lien  against  fund  X.  In  this  case  B 
would  be  compelled  to  resort  to  fund  X,  so  that  A  may 
avail  himself  of  his  only  security — fund  Y  (2  Watts, 
206).  The  doctrine  of  marshalling  will  not  usually  be 
enforced  in  favor  of  a  charity. 
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Marshalling  Assets  when  Debtor  is  Insolvent. — 
Fourth,  It  has  been  stated  that  the  circumstance  that 
a  creditor  had  the  right  to  resort  to  a  fund  which  is 
open  to  him  alone  will  not  preclude  him  from  coming- 
in  upon  the  common  fund  of  an  insolvent  estate  and 
obtaining  a  dividend  on  the  full  amount  of  his  debt. 
Thus,  A  held  a  note  of  B  endorsed  by  C.  Both  B  and 
C  made  assignments.  A  received  a  dividend  on  the 
note  from  the  estate  of  B.  He  was  alsp  entitled  to 
receive  a  dividend  in  the  distribution  of  the  estate  of 
C  upon  the  whole  amount  of  the  note  (82  Pa.,  113). 
Of  course,  the  sum  of  these  different  dividends  must 
not  exceed  the  sum  due.  But  the  rule  is  otherwise 
under  the  present  national  bankrupt  act.  This  act 
provides  that  the  dividend  shall  be  paid  only  on  the 
unpaid  balance  (Bankruptcy  Act  1898,  Sec.  57  h,  sub- 
ject of  Bankruptcy). 

C— EQUITABLE  REMEDIES. 

There  are  fourteen  principal  remedies  in  equity. 
These  will  be  outlined  under  the  general  heads  of  ( i ) 
Specific  Performance,  (2)  Injunction,  (3)  Re-Execu- 
tion, (4)  Reformation,  (5)  Rescission,  (6)  Cancella- 
tion, (7)  Account,  (8)  Partition,  (9)  Dissolution  of 
Partnership,  (10)  Collection  of  Debts,  (11)  Dis- 
covery, (12)  Quia  Timet,  (13)  Receivers,  and  (14) 
Ne  Exeat. 

Specific  Performance. 

Definition  and  General  Nature  of  Specific 
Performance. — Specific  Performance  is  that  equitable 
remedy  which  compels  the  performance  of  a  contract 
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in  the  precise  terms  agreed  upon,  or  such  a  substantial 
performance  as  will  do  justice  between  the  parties. 
The  practice  at  common  law  to  give  only  pecuniary 
damages  as  a  redress  for  all  injuries  either  in  contract 
or  in  tort,  and  the  frequent  impossibility  to  estimate 
and  give  adequate  compensation  under  all  circum- 
stances naturally  led  to  the  exercise  of  this  remedy  by 
a  court  of  equity. 

Essentials  of  Specific  Performance. — ^There 
are  eight  essentials  which  must  be  present  before  equity 
will  grant  a  decree  compelling  the  specific  performance 
of  a  contract,  (a)  A  decree  will  be  granted  only 
where  there  is  an  inadequate  remedy  at  law,  (b)  where 
the  contract  is  binding  at  law,  (c)  executory,  (d) 
certain  and  fair,  (e)  and  in  writing  where  the  statute 
of  frauds  requires  it.  Moreover,  (f)  the  obligation 
must  be  mutual,  (g)  the  consideration  must  be  valu- 
able, and  (h)  the  performance  of  the  contract  must  be 
practicable  and  necessary. 

Inadequate  Remedy  at  Law. — The  Act  of  June  i6, 
1836,  (P.  L.,  289)  affords  specific  relief  in  equity  only 
where  a  recovery  in  damages  would  be  an  inadequate 
remedy.  Thus,  equity  will  not  decree  specific  perform- 
ance where  a  vendor  simply  wishes  to  enforce  payment 
of  the  purchase  money  (99  Pa.,  312;  see,  however, 
I  Grant,  84).  Adequate  compensation  in  damages  will 
give  such  vendor  a  full  and  complete  remedy  at  law. 

Binding  Contract  at  Law. — The  contract  must  be 
binding  at  law.  Equity  will  not  decree  the  specific  per- 
formance of  a  contract  which  is  invalid  and  incapable 
of  being  enforced  in  law.  Thus,  an  illegal  contract  in 
restraint  of  trade  can  not  be  enforced  in  equity 
(7  Phila.,  619). 
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Contract  Must  be  Executory. — It  is  evident  that 
the  contract  must  be  executory,  for  if  it  is  executed, 
no  further  performance  is  necessary.  Moreover,  an 
executory  contract  can  not  be  enforced  to  the  prejudice 
of  innocent  third  persons  without  notice  to  them 
(Bright.  Rep.,  253). 

Contract  Must  be  Certain  and  Fair. — Specific  per- 
formance will  not  be  decreed  where  a  contract  is  uncer- 
tain (133  Pa.,  64),  contradictory  (16  W.  N.,  346), 
indefinite  or  vague  (102  Pa.,  576),  or  where  its  terms 
are  unfair  (58  Pa.,  186)  or  can  not  be  discovered  from 
the  paper  (46  Pa.,  334).  The  unfairness  of  the  terms 
of  a  contract  in  order  to  prevent  a  decree  of  specific 
performance  must  be  evident.  Relief  will  not  be  denied 
simply  because  the  bargain  is  not  provident  (49  Pa., 
88,  and  152  Pa.,  529).  But  specific  performance  will 
not  be  decreed  where  the  conduct  of  the  person  asking 
relief  has  been  in  the  least  unfair  or  inequitable 
(i  Watts,  401),  as  where  there  has  been  fraud  or  sur- 
prise (114  Pa.,  172),  or  Avhere  an  undue  advantage 
has  been  taken  (57  Pa.,  65),  or  where  misrepresenta- 
tions are  made  either  by  mistake  (5  W.  &  S.,  478)  or 
ignorance  (3  Pa.,  21). 

Contract  Under  Statute  of  Frauds  Must  be  in 
Writing. — Where  the  statute  of  frauds  requires  that 
a  contract  be  in  writing,  the  statute,  as  a  general  rule, 
must  be  complied  with  before  specific  performance 
of  such  contract  will  be  enforced.  However,  this  gen- 
eral rule  is  qualified  to  this  extent — that  a  parol  con- 
tract may  be  enforced  (a)  where  part  performance 
of  such  contract  renders  it  inequitable  to  refuse  relief, 
(b)  where  the  reduction  of  the  contract  to  writing  has 
been  prevented  by  fraud,  (c)  and  where  the  contract 
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is  admitted  and  the  statute  is  not  set  up  as  a  defens^. 
(Bispham's  Equity,  560).  An  example  of  the  first 
quahfication  would  be,  where  A  made  a  parol  contract 
for  the  sale  of  land  with  B  and  B  had  gone  into  exclu- 
sive possession  and  made  valuable  improvements,  and 
had  paid  the  purchase  money. 

It  is  often  a  nice  question  to  determine  what 
part  performance  would  render  inequitable  a 
refusal  to  decree  specific  performance.  Two  gen- 
eral principles  may  be  stated  in  this  connection. 
First,  The  acts  proved  in  part  performance  must 
refer  to,  result  from,  or  be  made  in  pursuance  of  the 
agreement  proved  (i  Pa.,  374).  Second,  The  acts 
done  in  part  performance  must  have  so  far  executed 
the  contract  that  a  refusal  of  full  execution  would 
operate  as  a  fraud  upon  the  vendee  and  place  him  in  a 
position  which  does  not  lie  in  compensation  {22  Pa., 
225,  and  105  Pa.,  451).  Thus,  it  has  been  held  that 
payment  of  the  purchase  money  alone  (132  Pa.,  467), 
or  possession  alone  (24  Pa.,  28)  would  not  justify 
specific  performance.  But  exclusive  (6  Watts,  464) 
possession  with  improvements  (24  Pa.,  28,  and  130 
Pa.,  16)  or  payment  of  the  purchase  money  and  pos- 
session with  improvements  would  warrant  a  decree. 

Mutual  Obligation. — Equity  will  refuse  to  decree 
specific  performance  unless  the  contract  be  mutually 
binding  on  and  enforceable  by  both  parties.  This  rule 
simply  means  that  both  parties  must  have  the  right 
of  specific  performance  or  neither  can  enforce  the 
remedy  (21  Pa.,  50).  Thus,  A,  a  married  woman, 
enters  into  a  contract  with  B  to  sell  her  land.  The  con- 
tract was  consented  to  and  witnessed  by  A's  husband, 
but  was  not  acknowledged  as  required  by  law.    It  was 
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held  that  B  could  not  compel  specific  performance  of 
the  contract  {2J  Pa.,  392). 

Valuable  Cotisideration. — There  can  be  no  decree 
for  specific  performance  of  a  contract  which  is  without 
a  valuable  consideration  ( 182  Pa.,  485).  A  good  con- 
sideration, as  natural  affection  or  love,  would  not  be 
sufficient  (i  Pa.,  445)  unless  the  vendee  entered  and 
made  permanent  improvements.  A  failure  of  consider- 
ation will  prevent  the  decree  of  specific  performance 
(43  P^->  326),  but  mere  inadequacy  of  consideration 
will  not — unless  it  be  such  inadequacy  as  to  create  the 
suspicion  of  fraud.  A  seal  does  not  dispense  with  the 
necessity  of  proving  a  valuable  consideration. 

Performance  Must  be  Practicable  and  Necessary. — 
Equity  will  refuse  to  grant  a  decree  where  the  specific 
performance  of  the  contract  is  either  unnecessary  or 
impracticable.  As  a  general  rule,  all  contracts  for  the 
conveyance  of  real  estate  are  deemed  necessary  and  will 
be  enforced.  Relative  to  personal  property,  the  rule  is 
that  the  decree  will  be  refused  unless  the  property  has 
some  peculiar  value  to  the-  purchaser  and  unless  the 
performance  of  the  contract  be  practicable  and  redress 
at  law  be  impracticable  (12  Pa.,  56;  see  also  153  Pa., 
592,  and  154  Pa.,  206). 

General  Characteristics  of  Specific  Per- 
formance.— There  are  four  general  characteristics  of 
specific  performance  that  should  be  stated.  First, 
As  indicated,  the  remedy  applies  to  both  real  and  per- 
sonal   property    (12    Pa.,    61,    and    5    Phila.,    499). 

When  Suit  for  SpeciAc  Performance  Must  be 
Brought. — Second,  Suits  for  specific  performance 
must  be  brought  within  five  years  from  the  date  of  the 
contract,  unless  such  contract  allows  a  longer  time, 

32 
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or  there  has  been  a  partial  substantial  performance, 
or  an  acknowledgment  in  writing  by  the  party  who  is 
charged,  or  unless  there  has  been  fraud  (Act  April  22, 
1856,  P.  L.  532).  But  as  a  general  rule  time 
in  equity  is  not  essential  and  will  not  be  regarded 
unless  special  reasons  are  shown  for  its  enforce- 
ment (Fry,  Specific  Performance,  Sec.  1042,  see 
also  14  Pa.,  143).  Hence,  time  will  generally  be 
allowed  beyond  the  day  fixed  to  make  the  transfer  of 
property  binding  (35  Pa.,  125),  but  will  never  be 
allowed  where  time  is  of  the  essence  of  the  contract 
(21  Pa.,  50).  Time  is  of  the  essence  of  the  contract 
where  the  delay  has  caused  the  rights  of  third  parties 
to  intervene  (Bright.,  48, 'and  39  Pa.,  84),  or  where 
there  has  been  a  material  change  of  circumstances 
affecting  the  interests  of  the  parties  (29  Pa.,  247). 

Specific  Performance  Rests  in  the  Discretion  of  the 
Court. — ^Third,  It  is  the  general  rule  that  the  court 
may  in  its  discretipn  grant  or  refuse  the  decree  of 
specific  performance  (137  Pa.,  203).  This  does  not 
mean  that  a  judge  may  sustain  one  bill  and  dismiss 
another  at  his  caprice.  It  simply  means  that  the 
remedy  is  not  a  matter  of  right,  and  if  the  court  sees 
that  the  decree  would  operate  as  a  hardship  upon  any 
of  the  parties,  it  may  refuse  to  interfere  ( 106  Pa.,  407). 
This  discretion  is  a  judicial  discretion  to  be  exercised 
within  the  certain  definite  and  well  ascertained  rules 
(2  Watts,  148)  given  above. 

Equity  May  Give  Compensation. — Fourth,  It  is 
well  established  that  wherever  a  court  of  equity  has 
jurisdiction,  if  the  relief  prayed  for  can  not  for  some 
reason  be  granted,  a  compensation  in  damages  may  be 
awarded  in  lieu  thereof.    Thus,  if  a  plaintiff  was  orig- 
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inally  entitled  to  specific  performance  of  a  contract  of 
sale,  but  it  so  happens  that  before  the  final  decree  it 
becomes  impracticable  for  the  defendant  to  make  a 
conxeyance,  so  that  the  specific  relief  prayed  for  in  the 
bill  can  not  be  decreed,  the  court  will  not  turn  the 
plaintiff  over  to  seek  damages  in  an  action  at  law,  but 
will  proceed  directly  to  decree  him  compensation 
{70  Pa.,  29). 

Injunction. 

Defixition  and  General  Nature  of  Injunc- 
tion.— ^.\n  injunction  is  that  judicial  process  which 
either  commands  a  person  to  perform  some  act  or 
restrains  him  from  the  commission  or  continuance  of 
some  act.  It  will  be  seen  from  this  definition  that  an 
injunction  may  be  either  (a)  Mandatory  or  (b)  Pro- 
hibitory. A  mandatory  injunction  is  one  which  vir- 
tually directs  him  to  perform  an  act  by  restoring  things 
to  their  former  condition.  Thus,  equity  may  compel 
A  who  has  di\erted  water  from  its  proper  channel  to 
restore  it  to  the  land.  A  prohibitory  injunction  is  one 
Avhich  is  granted  for  the  purpose  of  restraining  a  per- 
son from  the  continuance  or  commission  of  some  act 
which  is  injurious.  Thus,  A  may  restrain  B  from 
building  a  house  on  the  former's  land. 

Injunctions  with  regard  to  the  length  of  time  they 
are  to  exist  may  be  either  (c)  Preliminary  or  tem- 
porary, or  (d)  Final  or  perpettial.  As  perpetual 
injunctions  are  but  part  of  the  final  decree,  the  effort 
will  be  directed  to  give  an  outline  of  the  more  impor- 
tant principles  relative  to  preliminary  injunctions. 

Preliminary  Injunctions — General  Nature 
OF  Preliminary  Injunctions. — The  office  of  a  pre- 
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liminary  injunction  is  to  preserve  the  status  quo  until, 
upon  final  hearing,  the  court  may  grant  full  relief.  As 
a  general  rule,  this  can  usually  be  accomplished  by  a 
prohibitory  injunction.  In  fact,  the  tendency  in  the 
past  was  to  affirm  that  no  injunction  but  a  prohibitory 
one  could  be  granted  at  a  preliminary  hearing  (12  Pa., 
224,  and  68  Pa.,  370).  The  tendency  seems  now  to  be 
that  courts  of  equity  may  issue  either  prohibitory  or 
mandatory  injunctions  before  the  cause  is  heard  on  its 
merits  (135  Pa.,  102,  and  139  Pa.,  488).  This  seems 
to  be  a  reasonable  tendency.  For  it  sometimes  happens 
that  the  status  quo  to  be  preserved  is  a  condition  not 
of  rest,  but  of  action,  and  the  condition  of  rest  is 
exactly  what  will  inflict  the  irreparable  injury  against 
which  injunction  is  asked  as  a  protection  (54  Fed. 
Rep.,  730). 

General  Principles  Governing  Applications 
FOR  Preliminary  Injunctions. — ^There  are  several 
general  principles  which  should  be  given  as  governing 
the  applications  for  all  preliminary  injunctions.  First, 
These  applications  are  always  addressed  to  the  discre- 
tion of  the  court.  Second,  The  court  will  not  decide 
doubtful  questions.  Third,  A  clear  right  must  be 
shown,  and  immediate  danger  of  irreparable  injury 
must  be  apprehended.  Fourth,  The  delay  or  neglect  of 
a  plaintiff  will  operate  against  the  motion. 

Purpose  of  Injunction. — Fifth,  The  purpose  of  the 
injunction  may  be  threefold — (a)  To  restrain  infringe- 
ment of  rights,  (b)  to  stay  proceedings  at  law  in  any 
court  where  fraud,  accident,  or  mistake  has  intervened, 
or  where  discovery  may  be  necessary  before  trial,  and 
(c)  to  protect  estates  vested  or  not, vested  from  waste 
or  injury. 
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Kinds  of  Preliminary  Injunction. — Sixth,  There 
are  two  different  kinds  of  preliminary  injunction — (a) 
Those  granted  ex  parte,  i.  e.,  on  motion  of  the  plaintiff's 
solicitor,  without  notice  to  the  defendant  or  his  solici- 
tor, on  the  ground  that  the  injury  about  to  be  com- 
mitted is  imminent  and  irreparable,  and  that  there  is 
not  sufficient  time  to  give  previous  notice  to  the  hear- 
!"§■•  (b)  Those  granted  after  serviceof  the  bill, notice  of 
the  application  and  upon  full  hearing — but  before  final 
decree  (Brewster's  Practice,  Vol.  VI.,  pages  411-422. 

Ex  Parte  AfUdavit  and  Service  of  Bill. — Seventh, 
On  an  ex  parte  application,  the  bill  of  complaint  must 
be  accompanied  by  affidavits  in  which  the  facts  as  set 
forth  in  the  bill  are  substantially  repeated  in  the  shape 
of  sworn  statements  (66  Pa.,  411,  and  i  McCreery, 
160).  Eighth,  Where  the  injunction  asked  for  is  not 
ex  parte,  the  bill  should  be  promptly  printed,  a  copy 
filed  with  the  court  and  copies  sent  to  each  defendant 
appearing  by  separate  counsel. 

Injunction  Bond  of  Indemnity. — Ninth,  The  Act 
of  May  6,  1844  (P.  L.,  564)  provides  that  no  injunc- 
tion shall  be  issued  by  any  court  or  judge  until  the 
party  applying  for  the  same  shall  have  given  bond 
with  sufficient  ■  sureties — conditioned  to  indemnify 
the  other  party  for  all  damages  that  may  be  sustained 
by  reason  of  such  injunction.  The  amount  of  this 
bond  is  to  be  fixed  by  the  court.  If  the  injunction  is 
granted  on  a  preliminary  motion  and  is  refused  finally, 
the  remedy  for  damages  is  -on  the  injunction  bond 
(121  Pa.,  30). 

Where  Preliminary  Injunctions  Can  Not  be 
Granted — In  First  Instance. — Tenth,  There  are  five 
reasons  why  a  preliminary  injunction  can  not  be  granted 
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in  the  first  instance,  (a)  In  the  City  of  Philadelphia, 
under  the  Act  of  April  8,  1846,  they  can  never  issue 
to  restrain  the  erection  or  use  of  any  public  works  of 
any  kind  erected — ^under  authority  of  an  act  of  the 
legislature — until  the  questions  of  title  and  damages 
shall  be  finally  decided  by  a  common  law  court  (48 
Pa.,  439,  and  8  Phila.,  284  and  625).  (b)  An  injunfc- 
tion  never  issues  to  stay  proceedings  in  any  criminal 
matter,  except  where  the  criminal  matter  and  the  bill 
in  equity  proceed  for  the  same  cause.  Thus,  A  files  a 
bill  to  quiet  a  title,  and  subsequently  without  withdraw- 
ing his  bill  has  a  warrant  issued  against  the  same 
defendant  for  the  same  complaint  (Brewster's  Practice, 
Vol.  VI..  413).  (c)  An  injunction  will  not  lie  to 
restrain  the  commission  of  an  offense  indictable  under 
our  statute  (54  Pa.,  423).  (d)  An  injunction  will 
not  be  granted  to  relieve  against  a  judgment  upon 
grounds  available  at  law,  or  because  of  an  error  in 
pleading,  or  to  let  in  new  evidence  (Brewster's  Prac- 
tice, Vol.  VI.,  413).  (e)  Neither  will  an  injunction 
be  granted  to  stay  action  at  law  iipon  an  instrument 
of  writing  executed  under  a  mistake  of  law  ( Brewster's 
Practice,  Vol.  VI.,  414). 

Where  Preliminary  Injunction  will  not  be  Granted 
on  Final  Hearing. — ^There  are  four  causes  which  may 
justify  a  court  in  refusing  an  injunction  on  the  final 
hearing,  (a)  An  injunction  may  be  refused  where 
it  will  operate  oppressively  on  the  defendant  (73  Pa., 
164),  or  (b)  where  there  has  been  long  delay  in  assert- 
ing the  right  (143  Pa.,  487),  or  (c)  where  the  plaint- 
iff's rights  are  not  clear  (147  Pa.,  313),  or  where  the 
evidence  is  conflicting  and  the  right  imcertain 
(154  Pa.,  171). 
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When  Injunctions  Will  be  Granted. — The 
application  of  the  remedy  by  injunction  is  so  broad 
that  it  would  be  useless  to  attempt  to  give  more  than  a 
mere  outline  of  the  cases  which  most  frequently  arise 
in  practice.  These  may  be  given  under  thirteen  gen- 
eral heads— (a)  Proceedings  at  Law,  (b)  Patent,  (c) 
Copyright,  (d)  Trade-Mark,  (e)  Waste,  (f)  Tres- 
pass, (g)  Nuisance,  (h)  Restraint  of  Trade,  (i)  Trade 
Secrets,  (j,)  Boycotting  and  Unlawful  Combination, 
(k)  Breach  of  Negative  Covenants,  (1)  Transfer  of 
Negotiable  Securities,  (m)  Destruction  of  Property 
Pending  Litigation. 

Proceedings  at  Law — Where  They  will  be 
Enjoined. — In  general,  an  injunction  will  be  granted 
to  restrain  an  action  at  law  wherever  ah  equitable  title 
is  not  recognized,  or  where  an  equitable  right  is  not 
enforced,  or  where  one  of  the  parties  obtains,  or  is  likely 
to  obtain,  an  unfair  advantage  over  the  other.  Equity, 
in  short,  will  stay  legal  proceedings  where  such  pro- 
ceedings are  made  or  likely  to  be  made  an  instrument 
of  injustice  (112  Pa.,  579,  and  10  Phila.,  10). 

It  should  be  remembered  that  in  granting  this 
relief  equity  does  not  attempt  to  enjoin  the  judges  or 
other  officers  of  the  court  from  acting.  The  injunction 
is  directed  against  the  party  and  enjoins  him  personally 
from  proceeding  with  his  action  at  law.  Examples  of 
legal  proceedings  which  have  been  enjoined  by  injunc- 
tion are  numerous.  The  remedy  may  be  granted  to 
restrain  the  execution  of  a  writ  of  possession  in  favor 
of  a  fraudulent  purchaser  at  sheriff's  sale  (2  W.  N.  C, 
14),  or  to  restrain  the  unlawful  sale  by  execution  of 
property  exempt  by  law  (26  Leg.  Int.,  213). 

However,  a  bill  in  equity,  at  the  present  time,  is 
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seldom  used  to  enjoin  proceedings  at  law.  The  present 
practice  is  to  enter  a  rule  to  open  judgment  and  let  the 
defendant  into  a  defense  (49  Pa.,  365) .  Formerly,  the 
action  of  the  court  upon  such  a  rule  was  not  reviewable, 
except  in  cases  of  excess  of  authority  (54  Pa.,  318). 
But  now  the  Act  of  May  20,  1891  (P.  L.,  10 1)  allows 
an  appeal  in  all  cases  of  applications  for  opening  judg- 
ments of  any  kind. 

Where  Proceedings  will  not  be  Enjoined. — There 
are  four  principal  circumstances  which  will  prevent 
legal  proceedings  from  being  enjoined.  First,  The 
action  will  not  be  enjoined  where  there  is  an  adequate 
remedy  (122  Pa.,  428),  and  full  relief  can  be  secured 
at  common  law  (27  Pa.,  233).  Second,  The  remedy 
will  not  be  granted  where  the  defendant  has  had  his 
day  in  couit  (129  Pa.,  289).  Third,  There  can  be  no 
injunction  where  the  damage  is  not  irreparable 
(36  Pa.,  323;  see  also  123  Pa.,  381).  Fourth,  Neither 
simple  contract  creditors,  nor  attaching  creditors  have 
a  standing  in  equity  to  restrain  a  judgment  creditor 
from  proceeding  by  due  course  of  law  to  obtain  satis- 
faction of  his  judgment  ( 155  Pa.,  416). 

Patents. — An  injunction  will  be  granted  to  restrain 
an  infringement  of  a  patent.  These  injunctions,  how- 
ever, are  granted  alone  by  the  United  States  courts 
(U.  S.  Revis.  Stat.,  Sec.  4884).  These  courts  lay  it 
down  as  a  settled  rule  that  the  relief  will  not  be  granted, 
unless  the  plaintiff's  title  and  the  defendant's  infringe- 
ment are  admitted  or  so  clear  as  to  leave  no  doubt 
(i  Fisher's  Patent  Cases,  93).  The  grant  of  letters 
patent  is  prima  facie  evidence  that  the  patentee  is  the 
first  inventor  of  the  device  described  and  of  its  novelty 
(93  U.  S.,  486),  and  that  a  preliminary  injunction  will 
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be  granted  neither  against  him  nor  in  his  favor,  unless 
strong  reasons  appear  (i8  OfRcial  Gazette,  466). 

Copyright. — Copyright  is  that  exclusive  right 
which  the  government  gives  to  an  author  to  multiply 
a  work  of  literature  or  art  after  it  has  been  published. 
Like  patents,  the  right  of  copyright  is  given  by  Act  of 
Congress  (U.  S.  Rev.  Stat.,  Sec.  4952),  and  the  reme- 
•dies  for  infringement  are  exclusively  within  the 
United  States  courts.  However,  the  right  of  property 
which  an  author  has  in  his  manuscript  prior  to  its  pub- 
lication may  be  protected  and  enforced  in  the  state 
■courts.  A  copyright  is  infringed  where  an  unauthor- 
ized person  makes  a  substantial  appropriation  of  the 
labors  of  an  original  author  by  publishing  for  his  own 
benefit  copies  of  the  original  work. 

There  are  four  principal  classes  of  cases  where  an 
injunction  will  be  refused  to  protect  a  copyright. 
First,  Where  the  infringement  is  not  palpable  or 
will  not  produce  irreparable  injury,  an  injunc- 
tion will  be  refused.  Second,  The  United  States 
courts  will  deny  the  application  for  an  injunc- 
tion where  the  plaintifif's  work  is  not  free  from 
piracy,  or  his  title  is  not  clear,  or  he  has  been 
guilty  of  laches  (Brewster's  Practice,  Vol.  VI.,  445). 
Third,  An  injunction  will  not  be  granted  to  protect 
works  which  are  manifestly  irreligious,  immoral,  or 
obscene.  Fourth,  No  injunction  will  be  granted  where 
the  author  has  neglected  to  secure  a  copyright  before 
publication  and  another  subsequently  publishes  his 
work  (Bispham's  Equity,  568  and  569). 

Trade-Marks. — A  trade-mark  is  that  mark  or  sym- 
bol which  is  affixed  to  an  article  of  commerce  for  the 
purpose  of  denoting  that  such  article  is  sold  or  manu- 
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factured  either  by  the  party,  or  by  authority  of  the 
party  using  the  mark,  or  that  his  business  is  carried  on 
at  a  particular  place  (Bispham's  Equity,  570).  In 
general,  any  name,  symbol,  or  emblem  may  be  a  trade- 
mark. 

There  are,  however,  several  important  qualifications 
of  this  general  rule.  F.  Carrol  Brewster,  Esq.,  has 
stated  these  qualifications  as  follows: — (i)  No  prop- 
erty can  be  acquired  in  the  name  of  a  person  to  the 
exclusion  of  others  entitled  to  the  same  name,  (2) 
nor  can  property  be  acquired  in  the  name  of  a  place, 
(3)  nor  in  a  vessel  of  peculiar  size  or  construction 
without  symbols,  (4)  nor  in  shape  or  color,  (5)  nor 
in  words  expressing  only  name  and  quality,  (6)  nor  in 
the  method  of  packing,  (7)  nor  in  a  sign,  device,  or 
mark  originated  and  in  actual  use  by  another  (140  Pa., 
205). 

Three  essentials  must  be  present  in  order  that 
a  trade-mark  may  be  protected :  First,  Except  in  the 
case  of  incorporated  or  unincorporated  associations 
of  workingmen  (Act  May  21,  1895),  no  trade-mark 
will  be  protected  unless  it  has  been  adopted  by  a  trader 
conducting  an  actual  business,  and  has  been  appro- 
priated by  such  trader  to  a  particular  article  produced 
or  sold  by  him  (20  W.  N.  C,  i).  Second,  The  trade- 
mark to  be  protected  must  be  one  which  is  good  in 
law,  and  which  does  not  deceive  the  public  (60  Pa., 
156).  Third,  An  injunction  to  enjoin  an  infringe- 
ment will  not  be  granted  unless,  in  addition  to  the 
essentials  just  given,  the  imitation  trade-mark  is  cal- 
culated to  deceive  a  man  of  ordinary  prudence 
(2  Brewst.,  308-321,  and  60  Pa.,  156). 

Waste. — Waste  consists  in  that  abuse  of  property 
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which  is  inflicted  by  one  who  has  the  right  to  its  use, 
but  who  has  not  the  absolute  title.  It  may  be  stated 
as  a  general  rule  that  equity  will  interfere  and  grant 
an  injunction  to  prevent  the  destruction  of  property 
(5  Phila.,  536).  However,  equity  will  not  stay  waste 
by  injunction  where  the  title  is  in  dispute  (5  Phila., 
536),  unless  such  interference  is  necessary  to  prevent 
permanent  or  irremediable  injury  (6  Phila.,  398). 

Trespass. — ^Trespass  differs  from  waste  in  this — 
that  in  the  latter  case  the  property  is  injured  by  one 
who  has  no  title  but  who  has  the  right  to  use,  while 
in  the  former  case  the  property  is  injured  by  one  who 
has  neither  title  nor  the  right  to  use. 

Equity  will  grant  an  injunction  in  case  of  trespass 
only  where  three  essentials  are  present  (see  subject  of 
Torts) .  First,  The  title  must  be  settled  and  undoubted. 
Trespass  will  not  be  enjoined  by  injunction  where  the 
title  is  in  dispute  (130  Pa.,  633),  or  where  boundary 
lines  are  uncertain  (8  C.  C,  657).  Second,  The  injury 
done  or  being  done  must  be  irreparable  and  permanent 
(70  Pa.,  26).  If  the  trespass  be  fugitive  and  tem- 
porary, an  injunction  will  not  be  granted  (106  Pa., 
398).  Third,  There  must  be  no  adequate  remedy  at 
law.  Thus,  law  may  give  an  adequate  redress  for  a 
single  or  several  acts  of  trespass,  but  where  the  acts 
of  trespass  are  constantly  recurring  and  threaten  a  mul- 
tiplicity of  suits,  equity  may  grant  relief  by  injunction 
(82  Pa.,  373,  but  see  105  Pa.,  482). 

Nuisance. — Nuisance  is  that  legal  cause  from  which 
a  substantial  injury  to  another  man's  property  flows 
and  which  prevents  the  full  enjoyment  of  such  property 
(Bispham's  Equity,  553,  see  subject  of  Torts).  Nui- 
sances may  be  either   (a)  public  or  (b)  private.     A 
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public  nuisance  is  one  which  affects  the  pubHc  gener- 
ally (127  Pa.,  278,  16  Pa.,  436).  A  private  nuisance 
affects  individuals  alone  (96  Pa.,  116,  and  153  Pa., 
373).  As  a  general  rule,  where  the  nuisance  is  public 
and  the  injury  irreparable,  the  application  for  an 
injunction  must  be  made  at  the  instance  of  the 
Attorney-General  of  the  state  (100  Pa.,  183).  It  can 
be  made  at  the  instance  of  a  private  citizen  only  where 
such  private  citizen  has  suffered  special  damage  as  a 
result  of  the  nuisance  (54  Pa.,  401,  161  Pa.,  396-409). 
There  are  five  classes  of  nuisances  against  which 
injunctions  are  most  often  granted.  First,  An  injunc- 
tion will  be  granted  against  a  person  who  erects  a  bay 
window  beyond  the  building  line  to  the  prejudice  of  the 
interests  of  the  community  and  the  rights  of  neighbor- 
ing individual  property  owners  ( 100 Pa.,  183).  Second, 
A  city  or  borough  may  enjoin  the  erection  of  a  perma- 
nent structure  upon  the  public  highway  (7  Atl.  Rep., 
210).  Third,  Equity  will  grant  an  injunction  to 
restrain  an  offensive  trade  which  renders  life  uncom- 
fortable (96  Pa.,  116,  and  141  Pa.,  546,  and  160  Pa., 
209).  Fourth,  As  a  general  rule,  equity  will  enjoin 
unusual  noises,  if  they  are  made  regularly  and  affect 
the  peace,  comfort,  or  health  of  a  man's  family  (22 
W.  N.  C,  75,  and  10  Phila.,  356).  But,  without  posi- 
tive evidence  of  substantial  injury,  an  injunction  will 
not  be  granted,  where  the  noises  are  made  in  the  exer- 
cise of  a  lawful  occupation  (105  Pa.,  253,  and  140 
Pa.,  45  and  iii).  Fifth,  An  injunction  against  a 
store-house  for  the  keeping  of  dangerous  explosives 
may  be  granted  by  a  court  of  equity  after  it  has  care- 
fully inquired  into  the  situation  and  construction  of 
such  storehouse  (160  Pa.,  482). 
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Restraint  of  Trade. — It  has  been  stated  that  a  con- 
tract in  general  restraint  of  trade  is  void,  but  that  a 
contract  in  partial  and  reasonable  restraint  of  trade  is 
valid  (see  subject  of  Contracts) .  Hence,  an  injunction 
will  lie  to  restrain  the  breach  of  an  agreement  in  partial 
(58  Pa.,  51),  but  not  in  general  restraint  of  trade. 
Thus,  an  injunction  may  be  granted  to  restrain  the 
vendor  of  the  good-will  of  a  business  from  breaking 
his  contract  not  to  resume  the  same  business  within  a 
reasonable  designated  locality  during  a  certain  reason- 
able period  (53  Pa.,  467,  and  113  Pa.,  580). 

Trade  Secrets. — Equity  will  grant  an  injunction 
restraining  a  person  from  disclosing  trade  secrets  com- 
municated to  him  during  the  course  of  a  confidential 
emplo)rment  (98  Mass.,  452).  An  injunction  may  also 
be  granted  to  enjoin  the  disclosure  of  professional  com- 
munications. 

Boycotting  and  Unlawful  Combinations. — It  has 
been  held  that  "boycotting"  is  illegal  and  may  be 
restrained  by  injunction  (35  P.  L.  J.  (O.  S.),  339). 
Justice  Harlan  denies  the  right  to  compel,  by  injunc- 
tion, a  man  to  work  for  or  to  remain  in  the  personal 
service  of  another.  However,  he  adds  that  it  seems 
entirely  clear  that  any  combination  or  conspiracy  on 
the  part  of  employees  would  be  illegal  which  had  for 
its  object  the  crippling  of  the  property  in  the  hands  of 
receivers,  either  by  disabling  property,  by  obstructing 
the  control  or  management  of  the  property,  or  by  using 
force,  intimidation,  or  wrongful  methods  against 
employees  remaining  in  the  service,  or  by  using  like 
methods  to  cause  employees  to  quit  the  service  (63 
Fed.  Rep.,  310). 

In    general    any   -combination    to    prevent    com- 
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petition  may  be  enjoined.  Thus,  an  injunction 
may  be  granted  against  a  combination  to  prevent 
competition  in  the  sale  of  beer  (i6i  Pa.,  473),  or  to 
regulate  the  charges  for  freight  among  railroads  (68 
Pa.,  173),  or  to  pay  only  a  stipulated  price  for  labor 
(159  Pa.,  421-433). 

Breach  of  Negative  Covenants. — Where  a  man 
agrees  to  an  affirmative  covenant  he  undertakes  that 
something  shall  be  done.  The  covenantor  of  a  negative 
covenant  promises  that  something  shall  not  be  done. 
The  remedy  for  breach  of  the  former  covenant  is  a 
bill  for  specific  performance.  Injunction  is  the  appro- 
priate remedy  for  breach  of  the  latter  contract.  Thus, 
A  enters  into  a  contract  with  B  to  perform  personal 
services,  as  to  sing,  for  a  definite  period,  and  not  to 
perform  similar  service  for  any  person  else  during 
this  'Specified  period.  An  injunction  will  be  granted 
restraining  A,  if  he  should  attempt  during  this  period 
to  perform  the  services  for  C  (8  C.  C,  58,  47  Leg. 
Int.,  212).  So  an  injunction  may  be  granted  if  a  per- 
son breaks  a  covenant  not  to  sell  land  for  any  other 
than  a  specified  purpose  (67  Pa.,  512). 

Transfer  of  Negotiable  Securities. — It  may  be 
stated  as  a  settled  rule  that  equity  will  restrain  the 
transfer  of  negotiable  instruments  which  have  been 
fraudulently  or  improperly  obtained,  or  which  ought 
not  to  be  negotiated. 

Destruction  of  Property  Pending  Litigation. — 
Equity  will  not  permit  the  destructio"  of  property  dur- 
ing litigation.  Where  the  injury  inflicted  or  about  to 
be  inflicted  can  not'  be  adequately  compensated  by  dam- 
ages, an  injunction  will  be  granted  to  preserve  the  prop- 
erty in  statu  quo  pending  litigation.     However,  an 
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injunction  will  not  be  granted  pending  litigation,  unless 
the  plaintiff's  right  has  been  established  at  law,  or  unless 
his  case  is  very  clear  and  plain  ( 129  Pa.,  1 1 1.  See  also 
136  Pa.,  478). 

Re-Execution. 

Defixition  and  General  Nature  of  Re-Execu- 
Tiox. — Re-execution  is  that  remedy  in  equity  by  which 
a  lost  or  destroyed  deed  or  other  writing  is  restored. 
Thus,  a  deed  which  is  a  valuable  link  in  a  title  may  be 
lost  or  destroyed  through  fraud,  accident,  or  mistake. 
In  either  case  equity  will  compel  the  party  or  parties  to 
execute  a  new  deed  in  favor  of  the  person  or  persons 
who  claim  title  under  it.  (Bispham's  Equity,  586.) 
The  parties  asking  for  re-execution  of  the  deed  must, 
of  course,  show  that  they  have  not  been  guilty  of  care- 
lessness or  negligence. 

Reformation. 

Definition  and  General  Nature  of  Reforma- 
tion.— Reformation  is  that  equitable  remedy  whereby 
the  written  evidence  of  a  contract  which  by  reason  of 
a  mutual  mistake  or  fraud,  does  not  accurately  express 
the  terms  actually  agreed  upon,  is  changed  and  the 
writing  corrected  so  as  to  express  the  actual  agreement 
according  to  the  intention  of  the  parties  (14  S.  &  R., 
448). 

Essentials  of  Reformation. — There  are  five 
essentials  which  must  be  present  or  reformation  of  the 
contract  will  be  refused.  First,  The  instrument  to  be 
reformed  does  not  express  the  true  intent  of  the  parties 
to  it.  Second,  The  failure  of  the  instrument  to  express 
the  true  intent  of  the  parties  must  have  arisen  from 
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fraud,  accident  or  mistake  in  drafting  it.  Third,  The 
mistake  must  have  been  mutual,  i.  e.,  each  party  per- 
formed that  which  neither  intended  to  do.  (50  Pa., 
299).  Where  the  mistake  was  not  mutual  and  one 
party  knew  of  the  mistake  of  the  other,  rescission  and 
not  reformation  is  the  only  remedy.  Of  course,  if  the 
element  of  fraud  is  present,  reformation  would  be 
allowed.  Fourth,  The  mistake  must  be  clearly  and 
satisfactorily  proved  (2  Rawle,  428),  by  evidence 
which  is  precise,  indubitable,  and  which  refers  to  what 
took  place  at  the  time  of  the  execution  of  the  instrument 
(i  W.  &  S.,  195,  and  92  Pa.,  165  and  265).  But 
this  exacting  rule  has  been  qualified  to  some  extent 
by  the  later  cases  which  hold  that  the  mistake 
may  be  shown  by  parol  (163  Pa.,  367),  and  by 
credible  testimony  of  such  weight  and  directness  as  to 
make  out  the  facts  alleged  beyond  a  reasonable  doubt 
(141  Pa.,  85;  143  Pa.,  337,  and  147  Pa.,  558). 
Fifth,  The  mistake  must  not  be  the  result  of  supine 
negligence  (102  Pa.,  17).  Thus,  signing  a  paper  with- 
out reading  the  contents  of  it  is  such  negligence  as  to 
justify  a  refusal  to  reform  an  instrument  (10  W.  N. 
C,  536  and  150  Pa.,  36).  It  should  be  added  that  a 
contract  will  not  be  reformed  on  the  ground  of  a  mis- 
take as  to  its  legal  operation  (Brightley's  Rep.,  48  and 
5  Pa.,  403). 

Rescission. 

Definition  and  General  Nature  of  Rescis- 
sion.— Rescission  is  that  right  which  an  injured  party 
to  a  voidable  contract  has  to  annul  the  same  by  notice 
to  the  other  party,  or  by  resort  to  a  court  of  equity  for 
the  purpose  of  having  such  rescission  declared.     It 
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will  be  noticed  that  rescission  is  a  right  or  equity,  rather 
than  an  equitable  remedy.  This  right  may  be  enforced 
by  a  decree  of  equity  (a)  directing  a  reconveyance,  or 
(b)  by  ordering  the  instrument  to  be  surrendered  for 
cancellation  (Bispham's  Equity,  293-94).  The  latter 
method  is  preferable  in  all  cases  of  negotiable  instru- 
ments and  of  clouds  upon  title. 

Prerequisites  of  Rescission. — There  are  five  pre- 
requisites of  rescission,  (a)  An  important  principle  in 
all  cases  of  rescission  is  that  before  the  right  will  be 
honored,  the  parties  to  the  contract  must  be  restored, 
if  possible,  to  their  respective  positions.  Hence,  it  is 
necessary  for  the  plaintiff  to  tender  to  the  defendant 
any  benefit,  profit  or  advantage  which  the  former  has 
derived  by  reason  of  his  contract  (91  Pa.,  68).  (b) 
So,  also,  at  the  time  the  tender  is  made  demand  must  be 
made  by  the  plaintiff  of  that  which  was  denied  him 
by  fraud,  mistake,  or  a  bad  consideration,  (c)  The 
plaintiff  must  also  act  promptly  in  repudiating  the  con- 
tract, or  rescission  will  be  refused  (123  Pa.,  303). 
(d)  He  must  also  have  dealt  fairly  with  the  other 
party  (97  Pa.,  349),  and  (e)  have  performed  or  offer 
to  perform  his  part  of  the  contract  (2  Pa.,  295). 

When  Rescission  Will  Be  Decreed. — The  rescission 
of  a  contract  will  be  decreed  on  proof  of  duress,  fraud, 
mistake  or  illegality  (13  Pa.,  56-278;  80  Pa.,  442,  and 
137  Pa.,  369).  Rescission  will  not  be  granted  on  the 
ground  of  inadequacy  (22  Pa.,  245),  surprise,  or  mis- 
representation as  to  the  value  of  the  subject  matter  of 
the  contract  (30  Pa.,  97).  Nor  will  rescission  be 
granted  where  the  parties  have  a  full  and  complete 
remedy  at  law  (8  Atl.  Rep.,  601),  or  where  perform- 
ance is  waived  and  there  is  no  notice  (53  Pa.,  168,  and 
2W.  &S.,88). 
33 
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Cancellation. 

Definition  and  General  Nature  of  Cancella- 
tion.— Cancellation  is  that  remedy  by  which  courts  of 
equity  call  in  and  annul  void  or  rescinded  instruments. 
In  general,  the  cancellation  of  an  instrument  may  be 
ordered  where  a  decree  of  rescission  has  been  granted 
(57  Pa.,  266),  or  where  there  is  a  clear  case  of  a  void 
contract  (55  Pa.,  276).  In  proceedings  to  cancel  a 
deed,  the  lien  creditors  must  be  made  parties  (156  Pa., 
66).  In  addition  to  cancellation,  equity  may  in  some 
cases  decree  that  a  new  contract  be  executed  in  accord- 
ance with  the  actual  intention  of  the  plaintiff  ( i  Phila., 
383)  or  may  order  a  deed  to  be  cancelled  and  a  recon- 
veyance made  (104  Pa.,  136). 

Account. 

General  Nature  of  the  Right  to  an  Account. 
— The  equitable  remedy  of  account  may  be  applied  in 
all  cases  where  an  action  of  account  render  would  lie 
(Act  Oct.  13,  1840,  P.  L.,  I,  and  113  Pa.,  449.  See 
also  Act  June  13,  1840,  P.  L.,  666;  Act  April  16,  1845, 
P.  L.,  542,  and  106  Pa.,  589).  But  a  decree  for  an 
account  will  not  be  allowed  until  the  complainant 
clearly  establishes  his  right  to  an  account  by  showing 
that  the  respondent  has  money  in  his  hands  to  which 
the  complainant  is  entitled  (26  Pa.,  287,  and  7  Phila., 
287).  However,  it  is  not  necessary  that  there  be  no 
remedy  at  law  in  order  for  the  jurisdiction  of  a  court  of 
equity  to  attach.  An  account  will  lie  where  the  remedy 
at  law  is  inadequate  or  inconvenient  (107  Pa.,  14,  and 
131  Pa.,  370),  or  where  relief  can  be  more  easily 
administered  in  equity  (2  Pears.,  31,  and  182  Pa., 
206).    Thus,  equity  will  give  relief  in  cases  where  the 
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account  must  be  made  up  almost  exclusively  from  the 
knowledge  of  the  respondent  (113  Pa.,  449,  and  10 
Phila.,  50). 

When  Equity  Will  Allow  an  Account. — The 
questions  which  suggest  themselves  in  considering  the 
equitable  remedy  of  account  are  (a)  when  will  equity 
allow  an  account,  and  (b)  when  will  it  not.  Equity 
will  allow  an  account  in  four  general  classes  of  cases 
— (i)  mutual  accounts,  (2)  intricate  accounts,  (3) 
where  a  fiduciary  relation  exists  between  the  parties, 
and  (4)  where  fraud  is  alleged  (177  Ea.,  344). 

Mutual  Accounts. — A  party  in  interest  may  compel 
an  account  in  equity  where  the  account  is  mutual.  By 
a  mutual  account  is  meant  not  merely  where  one  of 
two  parties  has  received  money  and  paid  in  on  account 
of  the  other,  but  where  each  of  two  parties  has  received 
and  paid  on  the  other's  account.  (Snell's  Equity, 
411.  See  also  42  Pa.,  389,  and  128  Pa.,  421.)  Hence, 
as  a  general  rule,  a  bill  for  accounting  will  not  lie  where 
the  accounting  is  all  on  one  side  (42  Pa.,  389,  90  Pa., 
228).  But  a  bill  for  accounting  will  lie  where  the 
accounting  is  all  on  one  side  and  discovery  is  sought 
and  is  material  to  relief.  (42  Pa.,  389,  83  Pa.,  441, 
and  99  Pa.,  177.)  Account  will  not  lie  where  it  is  a 
mere  question  of  set-off  (Snell's  Equity,  411),  or 
where  the  account  has  been  settled  between  the  parties 
and  a  balance  struck  (Bispham's  Equity,  603). 

Intricate  Accounts. — A  bill  for  account  will  lie 
where  there  are  circumstances  of  great  complication 
or  where  the  accounts  are  very  intricate  (i  Pears.,  269, 
131  Pa.,  370).  This  rule  applies  whether  the  accounts 
are  mutual  or  all  on  one  side  (92  Pa.,  157,  and 
17  Phila.,  81 ).    As  to  the  test  of  complication  or  intri- 
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cacy  this  rule  may  be  given — that  equity  will  assume 
jurisdiction  when  in  the  judgment  of  the  courts  the 
account  could  not  be  examined  with  necessary  accuracy 
by  a  court  of  law  (Snell's  Equity,  412). 

Fiduciary  Relation. — Equity  will  grant  a  bill  for 
accounting  where  there  exists  a  fiduciary  relation  be- 
tween the  parties  (2  Pears.,  31;  106  Pa.,  589,  and 
157  Pa.,  342).  Thus,  a  principal  may  demand  an 
account  of  his  agent  (14  W.  N.  C,  139),  but  it  seems 
the  agent  can  not  demand  an  account  of  his  prin- 
cipal (Snell's  Equity,  410).  A  bailor  may  demand 
an  account  from  his  bailee  (57  Pa.,  474,  and  107 
Pa.,  14).  A  widow  may  require  by  bill  the  execu- 
tors of  her  husband's  will  to  account  for  the  rents  and 
profits  of  the  real  estate  (8  Phila.,  87),  as  also  may  a 
cestui  que  trust  against  his  trustee  (33  Pa.,  351),  or 
one  partner  against  his  co-partner  when  the  latter  has 
fraudulently  compelled  a  settlement  (26  Pa.,  49).  The 
Act  of  April  25,  1850  (P.  L.,  573)  enables  a  tenant  in 
common  to  sue  a  co-tenant  in  equity  for  an  account 
(62  Pa.,  252;  178  Pa.,  444). 

Fraud. — A  bill  for  an  account  will  lie  where  fraud 
is  alleged  in  the  management  of  property  held  in  fidu- 
ciary relation  (70  Pa.,  289,  and  183  Pa.,  532).  It 
seems  that  an  account  may  be  decreed  even  though  no 
relation  of  trust  exists,  if  some  particular  act  of  fraud 
be  set  forth  (179  Pa.,  146,  and  78  Pa.,  66). 

When  Equity  Will  Not  Allow  an  Account. 
^-There  are  four  principal  cases  when  equity  will  not 
allow  an  account.  First,  A  bill  will  not  lie  when  there 
has  been  acquiescence  in  a  settlement  adopted  years 
previous,  unless  fraud  or  mistake  be  shown  (6  Atl. 
Rep.,  98).    Second,  Equity  will  not  permit  an  account 
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for  a  claim  which  is  in  effect  for  a  breach  of  a  contract 
(156  Pa.,  49).  Third,  Accounts  will  not  lie  where  the 
payments  are  alone  on  one  side  (83  Pa.,  441,  and  90 
Pa.,  228).  Fourth,  Where  a  contract  provides  for  the 
determination  of  a  contractor's  claims  by  the  judg- 
ment of  a  particular  person,  no  right  to  an  account 
can  be  enforced  at  law  or  in  equity,  until  such  person 
has  spoken  (28  Pa.,  221.  See  also  165  Pa.,  395).  But 
a  mere  agreement  to  arbitrate  without  naming  any 
arbitrator  will  not  bar  the  filing  of  a  bill  for  an  account- 
ing (28  Pa.,  221).  This  rule  is  in  keeping  with  the 
general  principle  of  law  that  all  contracts  which  pro- 
hibit parties  from  bringing  an  action  for  the  redress 
of  an  injury  arising  from  breach  of  a  contract  are  void 
as  contrary  to  public  policy  (4  Watts.,  39  and  125  Pa., 
142). 

It  should  be  stated  in  this  connection  that  a  clause 
in  a  contract  refusing  an  account  or  a  clause  to 
arbitrate  will  be  sustained  (a)  if  it  contain  a  stipulation 
that  the  award  of  the  arbitrators  shall  be  final  and  con- 
clusive, and  (b)  if  there  be  a  waiver  and  (c)  release 
of  all  rights  of  action  under  or  by  virtue  of  the  contract 
(48  Pa.,  161  and  107  Pa.,  419).  The  stipulation  alone 
that  the  award  shall  be  conclusive  is  not  sufficient  (12 
Pa.,  181  and  33  Pa.,  535). 

Surcharging  and  Falsifying  an  Account. — 
Before  leaving  the  remedy  of  account,  it  should  be 
added  that  an  account  may  be  reopened  for  fraud  or 
mistake  in  particular  items.  It  rests  with  the  court 
whether  or  not  permission  will  be  granted  to  surcharge 
and  falsify.  To  surcharge  is  to  show  that  a  proper 
credit  has  been  omitted.  To  falsify  is  to  show  that  an 
improper  charge  has  been  inserted.  (Bispham's  Equity, 
604.) 
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Partition. 

Definition  and  General  Nature  of  Partition. 
— Partition  is  that  equitable  remedy  by  which  property 
is  properly  divided  among  those  in  interest.  Equity 
assumed  jurisdiction  in  this  kind  of  cases  because  of 
the  inadequacy  of  the  common  law  method  to  give 
relief  in  two  classes  of  cases,  (a)  Estates  in  remainder 
and  contingency  were  not  and  could  not  be  affected  by 
the  judgment  of  partition  which  was  rendered  by  the 
common  law  court.  The  reason  for  this  was  because 
the  parties  in  possession  could  alone  be  bound  by  such 
judgment,  (b)  The  second  class  of  cases  was  where 
the  plaintiff  could  not  prove  the  defendant's  title  as 
well  as  his  own.  For  the  plaintiff  in  all  cases  of  parti- 
tion at  common  law  was  compelled  to  prove  the  title 
of  all  parties  sharing  in  the  partition.  (Bispham's 
Equity,  606.) 

When  Partition  Will  Lie  in  Equity. — It  is, 
of  course,  well  known  that  partition  may  be  decreed  in 
either  the  (a)  Orphans'  Court,  or  (b)  the  Court  of 
Common  Pleas,  or  (c)  in  Equity.  The  remedy  at  law 
does  not  prevent  the  exercise  of  the  rights  by  a  court 
of  equity.     (Act  of  February  14,  1857,  P.  L.,  39.) 

As  a  general  principle,  it  may  be  stated  that  equity 
has  full  jurisdiction  in  all  cases  of  partition  where  the 
title  is  clear  (26  W.  N.  C,  254).  Both  at  law  and  in 
equity  the  plaintiff  must  show  title.  A  suit  in  partition 
can  not  be  made  the  means  of  trying  a  disputed  title. 
However,  unless  the  proceedings  are  in  equity,  the  bill 
may  be  retained  for  a  reasonable  time  until  the  legal 
title  has  been  settled  at  law.  But  if  the  disputed  title 
be  equitable,  courts  of  equity  will  exercise  jurisdiction 
to  settle  them,  and  will  then  grant  relief  by  way  of 
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partition  under  the  same  bill  (123  Pa.,  132  and  159 
Pa.,  264). 

The  Act  of  February  20,  1854  (P.  L.,  89),  gives 
the  right  of  separate  partition  of  lands  lying  in 
different  counties — ^provided  exemplifications  of  the 
record  are  filed  in  every  county  where  such  real  estate 
is  situated,  and  provided  also  in  the  case  of  a  decedent's 
estate,  that  consent  from  the  court  of  the  jurisdiction  of 
the  domicile  of  the  decedent  be  first  obtained.  (3  Dist. 
Rep.,  42.)  The  Act  of  May  14,  1874  (P.  L.,  156), 
gives  the  right  of  partition  of  coal  and  timber  rights. 
The  Act  of  February  26,  1870  (P.  L.,  256),  provides 
a  procedure  for  the  partition  of  the  surface  of  mineral 
lands  in  Luzerne  County,  leaving  the  ownership  of  the 
coal  and  other  minerals  contained  in  the  land  subject 
to  future  partition.  The  Act  of  April  11,  1835  (P.  L., 
199),  provides  that  an  outstanding  life  estate  shall  not 
prevent  partition.  The  Act  of  June  3,  1840  (P.  L.. 
593),  permits  partition,  even  though  a  part  owner  of 
the  property  be  unborn. 

Partition  also  lies  upon  an  equitable  as  well  as 
a  legal  title  (7  S.  &  R.,  467),  against  a  purchaser 
at  a  tax  sale  under  an  agreement  to  hold  for  himself 
and  another  (2  S.  &  R.,  461),  and  even  though 
a  part  interest  be  incumbered  (2  P.  &  W.,  115). 
If  the  land  is  sold  under  the  partition  proceedings,  the 
lien  of  the  judgment  or  mortgage  against  the  part 
owner  is  discharged  (81  Pa.,  122). 

When  Partition  Will  Not  Lie  In  Equity. — 
Partition  will  not  lie  in  equity  between  the  tenants  in 
common  of  an  undivided  portion  of  a  tract  of  land  ( i 
Miles,  167),  nor  will  it  lie  against  one  holding  land  by 
title  adverse  to  that  of  his  co-tenant  (i  W.  &  S.,  184), 
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nor  for  land  covenanted  to  be  held  undivid«i  ( 19  Pa., 
100),  nor  at  the  suit  of  one  entitled  to  proceeds  or 
income  only  (82  Pa.,  509),  nor  for  a  church  and  burial 
ground  (23  Pa.,  495),  nor  can  one  tenant  without  the 
consent  of  his  co-tenants  have  granted  to  him  partition 
of  land  bought  by  several  and  devoted  to  a  particular 
purpose  (122  Pa.,  142). 

The  Parties  to  a  Partition. — ^The  petition  in 
partition  should  state  the  names  of  all  parties  entitled 
to  or  claiming  either  a  legal  or  equitable  interest  in  the 
land.  It  should  contain  a  separate  description  of  each 
interest,  and  a  positive  averment  that  the  parties  named 
are  the  only  parties  in  interest  (47 Leg.  Int.,  424).  The 
parties  who  authorize  the  filing  of  the  petition  should 
be  made  plaintiffs.  All  other  parties  in  interest  must  be 
made  defendants.  A  married  woman  should  sue  or  be 
sued  with  her  husband  (29  W.  N.  C,  412). 

Owelty  of  Partition. — Owelty  is  the  difference 
which  is  paid  or  secured  by  one  co-tenant  to  another  for 
the  purpose  of  equalizing  a  partition  (i  Watts,  265). 
Thus,  when  property  can  not  be  divided  into  equal 
shares  without  impairing  the  value  of  all  the  portions, 
it  will  be  divided  into  shares  of  unequal  value,  and  the 
inequality  corrected  by  means  of  a  charge  upon  the 
more  valuable  in  favor  of  the  less  valuable  portions 
(98  Pa.,  489) .  This  charge  constitutes  a  first  lien  upon 
the  purpart  against  which  it  is  decreed,  and  is  entitled 
to  priority  over  a  mortgage  of  an  undivided  interest 
( 1 13  Pa.,  574  and  99  Pa.,  149). 

Dissolution  of  Partnership. 

The  subject  of  partnership  will  be  outlined  in  the 
subsequent  pages  of  this  work.     It  will,  therefore,  be 
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unnecessary  to  repeat  the  general  principles  of  this 
subject  in  this  connection.  However,  it  might  be  stated 
at  this  time  that  equity  may  decree  a  dissolution  of  a 
partnership  (a)  because  of  the  hopelessness  of  business 
success,  due  to  (i)  impracticable  business  or  (2)  man- 
ner of  conducting  the  business ;  (b)  because  of  the  mis- 
conduct of  a  partner;  (c)  because  of  the  habitual 
absence  of  a  partner;  (d)  or  because  of  the  inability 
of  a  partner  to  act  (see  subject  of  Partnership). 

Collection  of  Debts. 

Debts  may  be  collected  by  bill  in  equity  when  it  is 
impossible  to  secure  relief  by  the  process  of  execution 
at  common  law.  These  bills  may  be  filed  against  the 
debtor  (a)  during  his  lifetime  or  (b)  after  his  death. 

Creditors'"  Bills  Filed  During  the  Debtor's 
Lifetime. — Bills  for  the  recovery  of  a  debt  may  be 
filed  against  the  property  of  a  living  person  which  is 
not  liable  to  levy  and  sale  under  an  execution  at  law, 
or  which  is  beyond  the  reach  of  ordinary  legal  process. 
(Bispham's  Equity,  639.)  This  remedy  is  based  upon 
the  inability  of  the  complainant  to  collect  his  debt  by 
process  of  common  law.  Hence,  it  is  incumbent  upon 
him  to  show  that  he  has  exhausted  such  process  (51 
Pa.,  394).  This  is  usually  shown  by  averring  in  the 
bill  that  a  judgment  was  obtained,  execution  issued, 
and  a  return  made  of  no  goods  (51  Pa.,  394).  The 
effect  of  filing  such  a  bill  is  to  transfer  the  equitable 
ptoperty  into  the  possession  of  a  receiver  appointed  by 
the  court  to  be  held  by  him  or  sold  in  satisfaction  of  the 
debt  (104  Pa.,  381).  A  very  frequent  use  of  bills 
in  the  nature  of  creditor's  bills  is  for  the  relief  of  cred- 
itors of  insolvent  corporations.     Equity  considers  the 
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capital  stock  of  a  corporation  as  a  trust  fund  for  the 
payment  of  its  debts.  Hence,  unpaid  subscriptions  to 
capital  stock  may  be  collected,  the  fraudulent  disposi- 
tion of  corporate  assets  may  be  enjoined,  and  the 
administration  of  corporate  property  may  be  secured 
for  the  benefit  of  creditors  by  the  application  of  equit- 
able principles  (105  Pa.,  49.    See  also  in  Pa.,  328). 

The  advantages  of  a  creditors'  bill  in  equity  are 
apparent,  (a)  Property  may  be  reached  which  is  ex- 
empt by  law.  (b)  Fraudulent  conveyances  may  be 
set  aside,  (c)  The  debtor  may  be  compelled  to  give 
discovery  to  his  property. 

Creditors'  Bills  Filed  After  the  Death  of 
THE  Debtor. — Creditors'  bills  are  seldom  filed  in  this 
country  after  the  death  of  the  debtor.  This  is  because 
full  remedies  exist  by  statute  in  the  Orphans'  Court. 
When,  however,  they  are  filed,  they  generally  result  in 
the  administration  of  the  estate,  and  take  the  form  of 
administration  bills.  These  are  usually  filed  by  one  or 
more  creditors  or  legatees  on  behalf  of  all.  The  decree 
on  such  bills  is  for  a  general  account  of  the  debts,  and 
for  an  account  and  application  of  the  personal  assets. 

Discovery. 

Definition  and  General  Nature  of  a  Bill  of 
Discovery. — A  bill  of  discovery  is  a  bill  in  equity 
which  asks  no  independent  relief  itself,  but  which  solely 
seeks  the  discovery  of  facts  resting  in  the  knowledge 
of  the  defendant,  in  order  to  maintain  the  right  or  title 
of  the  complainant  in  some  suit  or  proceeding  in  a  court 
of  law  (Bispham's  Equity,  670).  The  equity  jurisdic- 
tion in  discovery  in  the  state  of  Pennsylvania  is  purely 
statutory  (5  Whart.,  466).    The  Act  of  June  16,  1836 
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(P.  L.,  784),  confers  equitable  jurisdiction  upon  the 
Court  of  Common  Pleas  of  Philadelphia  County,  so 
far  as  relates  to  the  discovery  of  facts  material  to  a  just 
determination  of  issues  and  other  questions  arising  or 
depending  in  the  said  court.  This  act  was  extended  by 
the  Acts  of  June  13,  1840  (P.  L.,  666)  and  April  10, 
1848  (P.  L.,  448),  which  gave  to  these  courts  the 
same,  jurisdiction  and  power  for  the  discovery  of  facts 
as  was  then  possessed  by  a  court  of  chancery  (i  Pars., 
180-527).  The  Act  of  February  14,  1857  (P.  L.,  39), 
gave  to  all  the  courts  of  common  pleas  of  the  several 
counties  throughout  the  state  the  same  jurisdiction 
as  the  courts  of  Philadelphia  County   (6  W.  N.  C, 

173)- 

When  a  Bill  of  Discovery  Will  be  Granted. 
— In  general,  it  may  be  stated  that  a  bill  of  discovery 
will  be  granted  to  a  complainant  in  a  civil  case  (a) 
v.'hen,  if  he  is  a  plaintiff  at  law,  he  shows  such  a  case  as 
will  constitute  a  good  ground  of  action;  or  (b)  when, 
if  he  is  a  defendant  at  law,  he  shows  a  good  ground  of 
defense  in  answer  to  an  action.  Courts  of  equity  will 
not  entertain  a  bill  of  discovery,  when  it  is  clear  that 
the  action  or  defense  is  unmaintainable  at  law.  How- 
ever, if  the  matter  involved  in  the  action  or  defense  is 
fairly  open  to  doubt  or  controversy,  equity  will  grant 
the  bill  of  discovery  (Snell's  Equity,  486). 

Against  W^hom  Discovery  May  be  Granted. — 
The  settled  rule,  as  indicated,  is  that  dliscovery  will  lie 
against  either  a  plaintiff  or  defendant  upon  application 
of  either  in  an  action  of  contract  (i  Pears.,  251)  or 
tort  (9  Phila.,  223). 

When  a  Bill  of  Discovery  Will  Not  be 
Granted. — For  the  protection  of  the  respondent,  there 
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are  ten  principal  rules  which  guide  a  court  of  equity  in 
refusing  to  grant  a  bill  of  discovery.  First,  A  court  of 
equity  will  not  grant  a  bill  of  discovery  in  aid  of  another 
court  which  is  itself  competent  to  exercise  the  same 
jurisdiction.  Second,  No  relief  will  be  granted  by  bills 
of  discovery  in  aid  of  a  controversy  pending  before 
arbitrators  unless  such  arbitration  be  compulsory 
(Snell's  Equity,  487).  Third,  Discovery  will  not  be 
compelled  of  a  deed  or  other  instrument  which  is  duly 
recorded  (3  W.  N.  C,  42).  Fourth,  Nor  will  a  bill 
of  discovery  be  granted  in  which  the  complainant  has 
not  a  certain  and  vested  interest  (i  Pars.  Eq.,  527). 
Fifth,  The  facts  sought  to  be  discovered  must  be  mate- 
rial to  the  issue  in  aid  of  which  the  bill  is  filed,  or  it  will 
not  be  granted  (2  Miles,  134).  Sixth,  A  bill  of  discov- 
ery can  not  be  used  for  the  purpose  of  impeaching  the 
credit  of  a  person  who  may  or  may  not  be  offered  as  a 
witness  (i  Phila.,  27).  Seventh,  Nor  can  it  be  used 
for  the  purpose  of  seeking  a  disclosure,  not  of 
the  facts,  but  of  the  names  of  witnesses  and  the  nature 
of  the  evidence  on  the  other  side  (i  Phila.,  465). 
Eighth,  Courts  of  equity  will  not  entertain  a  bill  for 
a  discovery  to  aid  the  promotion  or  defense  of  any 
suit  which  is  not  purely  of  a  civil  nature.  Hence,  they 
will  not  grant  a  bill  of  discovery  in  aid  of  a  criminal 
prosecution  (2  Pars.,  31).  However,  if  a  bill  seeks 
discovery  of  matters  which  may  be  made  the  ground 
of  criminal  accusation,  and  also  of  innocent  matter,  the 
latter  must  be  answered  (2  Pars.,  31).  Ninth,  Confi- 
dential communications,  made  to  advisers  or  agents, 
with  reference  to  a  subject  matter  which  afterwards 
comes  into  litigation  can  not  be  made  the  subject  of 
inquiry  by  a  bill  of  discovery  (166  Pa.,  480).    Tenth, 
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Nor  can  state  secrets  be  made  the  subject  of  a  bill  of 
discovery  (2  S.  &  R.,  23). 

Against  Whom  Discovery  Will  Not  Be 
Granted. — There  are  three  principal  classes  of  per- 
sons against  whom  a  bill  of  discovery  will  not  lie. 
First,  A  court  of  equity  will  not,  as  a  general  rule, 
grant  a  bill  of  discovery  against  a  mere  witness  ( i  Pars. 
Eq.,  373  and  527).  There  seems  to  be  one  established 
exception  to  this  rule  in  cases  against  corporations, 
where  chief  ofificers  might  be  parties  to  a  discovery, 
although  no  decree  was  sought  or  could  be  had  against 
them   (i  Pars.  Eq.,  373). 

Second,  There  can  be  no  bill  of  discovery  against 
a  bona  Me  purchaser  for  value  without  notice.  Third, 
Nor  can  there  be  discovery  against  a  purchaser  with 
notice  from  such  bona  fide  purchaser  (Snell's  Equity, 
488). 

General  Essentials  of  the  Answer  to  a  Bill 
OF  Discovery. — The  complainant  to  a  bill  of  discovery 
has  the  right  to  insist  that  four  essentials  be  present  in 
the  answer  of  the  respondent.  First,  The  complainant 
is  entitled  to  an  answer  from  every  competent  defend- 
ant. Hence,  where  a  bill  of  discovery  is  filed  against 
a  principal  and  his  agent,  both  must  answer  fully  (2 
Phila.,  366).  Second,  He  has  a  right  to  know  all  facts 
that  are  material  to  his  case,  without  even  showing 
that  the  discovery  is  necessary  (i  Phila.,  151).  Third, 
The  answers  to  the  material  points  of  the  bill  must 
be  candid  and  full  (8  Phila.,  308).  An  admission  or 
denial  by  implication  will  not  be  sufficient  (12  Phila., 
295).  Of  course,  answers  do  not  have  to  be  made 
to  irrelevant  questions  (i  Phila.,  484).  Fourth,  The 
answer  as  a  whole  must  be  explicit,  not  ambiguous  or 
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evasive  (i  Phila.,  482),  and  the  result  of  the  best  of 
the  respondent's  knowledge  and  belief  (i  Phila.,  484- 
486). 

Discovery  as  Incidental  to  Relief.  —  Dis- 
covery may  not  only  be  asked  as  an  aid  in  another  suit 
or  proceeding.  It  may  be  asked  as  incidental  and 
auxiliary  to  relief  prayed  in  the  same  bill  (10  Phila., 
50).  Thus,  where  the  respondent  has  in  his  keeping 
money  or  property  of  the  complainant,  which  he  is 
charged  with  wrongfully  retaining,  a  bill  for  discovery 
and  account  will  lie  no  matter  what  relation  of  confi- 
dence (141  Pa.,  517)  exist  between  the  complainant 
and  respondent  (2  Pars.,  31  and  172  Pa.,  427).  So  a 
bill  for  discovery  will  lie  in  aid  of  execution  and  will 
be  subject  to  equity  rules  (10  Phila.,  139).  Of  course, 
the  jurisdiction  in  such  cases  is  vested  exclusively, 
under  the  above  act,  in  the  common  pleas  courts 
(SWhart,  466). 

It  should  be  added  in  this  connection  that  the 
Act  of  February  27,  1789  (3  Sm.  L.,  303),  giving 
the  courts  power  to  compel  parties  to  produce  books 
and  papers  does  not  affect  the  powers  of  a  court 
of  equity  to  compel  the  production  of  documents  on  a 
bill  for  discovery  in  aid  of  an  action  at  law,  when  the 
remedy  under  the  act  is  not  adequate  or  convenient 
(18  Pa.,  487). 

Quia  Timet. 

Definition  and  General  Nature  of  Quia 
Timet. — A  bill  quia  timet  is  filed  in  equity  for  the 
purpose  of  preventing  wrongs  or  anticipated  mischiefs. 
It  is  filed  by  the  complainant  because  he  fears  {quia 
timet)  some  future  probable  injury  to  his  rights  or 


EQUITABLE    REMEDIES  $2J 

interests,  and  not  because  an  injury  has  already 
occurred,  which  requires  compensation  or  other  relief. 
Mr.  Bispham  makes  clear  the  nice  distinction  between 
relief  by  injunction  and  by  quia  timet.  He  points  out 
that  the  latter  relief  goes  a  step  further  than  the  relief 
by  injunction.  Injunction  may  be  either  mandatory  or 
prohibitory.  A  mandatory  injunction  corrects  past 
injuries,  and  restores  rights.  A  prohibitory  injunction 
prevents  present  or  imminent  injuries,  and  preserves 
rights.  A  bill  quia  timet  guards  against  future  and 
contingent  injuries,  and  insures  rights  (Bispham's 
Equity,  678). 

When  the  Bill  Quia  Timet  Will  Lie. — In 
general,  it  may  be  stated  that  the  bill  quia  timet  will 
lie  whenever  there  is  reasonable  cause  to  fear  future 
or  contingent  injury  to  a  vested  property  right  and  the 
defendant  is  acting  against  conscience.  The  granting 
of  this  relief  rests  in  the  sound  discretion  of  the  court. 
The  two  most  frequent  cases  to  which  this  relief  is 
applied  are  (a)  in  protecting  the  interest  of  remainder- 
men and  (b)  in  removing  clouds  from  titles. 

Interest  of  Remainder-Men. — A  court  of  equity 
will  grant  a  bill  of  quia  timet  at  the  instance  of  the 
remainder-man,  when  property  is  limited  for  life,  with 
remainders  over,  and  there  is  danger  of  loss  or  dete- 
rioration or  injury  to  it  in  the  hands  of  the  tenant  for 
life.  It  should  be  made  clear  that  while  a  court  of 
equity  will  interfere  for  the  purpose  of  protecting  the 
interests  of  remainder-men,  when  the  property  is  in 
danger,  it  will  not  interpose  merely  in  order  to  declare 
future  rights. 

Removing  Clouds  From  Titles. — The  settled  rule 
is  that  any  title  or  claim  which  is  a  cloud  upon  the  title 
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of  the  owner  and  from  which  danger  may  reasonably 
be  feared,  gives  equity  the  right  to  grant  the  bill  quia 
timet  and  to  decree  that  the  instrument  creating  the 
cloud  shall  be  cancelled  ( 12  W.  N.  C,  522  and  33  Barb. 
N.  Y.,  9).  The  jurisdiction  quia  timet  to  remove 
clouds  from  titles  is  independent  of  fraud,  mistake, 
account,  or  any  other  basis  of  equitable  relief  (113  Pa., 
510  and  148  Pa.,  237). 

When  the  Bill  Will  Not  Lie. — As  indicated  in 
another  paragraph,  the  bill  quia  timet  will  not  lie  for 
the  protection  of  future  rights  in  events  which  have 
not  happened  (60  Pa.,  504) .  Nor  will  the  bill  lie  when 
there  is  a  full  remedy  provided  by  statute  (35  Leg.  Int., 
490). 

Manner  of  Granting  Aid  by  Bill  Quia  Timet. 
— May  Direct  Money  to  be  Paid  or  Security  to  be  Given. 
— There  are  three  different  methods  by  which  equity 
may  give  relief  in  granting  the  bill  quia  timet.  First, 
It  may  direct  the  money  to  be  paid  over  or  security  to 
be  given.  Thus,  where  personal  property  is  limited 
for  life,  equity,  at  the  instance  of  the  remainder-man, 
may  require  the  tenant  for  life  to  give  security  for  the 
production  of  the  property  upon  the  termination  of  the 
life  interest. 

May  Decree  Cancellation. — Second,  Equity  may 
decree  that  the  instrument  creating  the  cloud  on  a  title 
shall  be  cancelled.  Thus,  an  outstanding  mortgage, 
unsupported  by  any  consideration  casts  a  cloud  on  the 
title,  and  a  decree  of  cancellation  may  be  entered  against 
one  who  took  it  with  knowledge  (12  W.  N.  C,  522). 

May  Appoint  Receiver. — ^Third,  A  frequent  method 
of  giving  relief  is  for  a  court  of  equity  to  appoint  a 
receiver.    The  duty  of  this  receiver  is  to  receive  the  rent 
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or  Other  income  and  to  account  for  such  income  to 
those  in  interest.  Before  leaving  the  subject  of  bills 
quia  timet  and  considering  the  subject  of  receiver, 
reference  should  be  made  to  two  classes  of  bills  which 
closely  resemble  them.  These  are  (a)  Bills  to  Perpet- 
uate Testimony  and  (b)  Bills  to  Establish  Wills. 

Bills  to  Perpetuate  Testimony. — General 
Nature  of  Bills  to  Perpetuate  Testimony. — Perpetuat- 
ing testimony  is  the  act  of  preserving  evidence  which  is 
in  danger  of  being  lost,  so  that  such  evidence  may  be 
read  in  some  legal  proceeding  which  may  thereafter 
be  instituted.  Thus,  the  perpetuation  of  testi- 
mony is  necessary  when  the  complainant  is  not 
actually  threatened  with  any  disturbance  of  his  rights, 
"but  fears  that  he  may  be  disturbed  at  some  future  time 
when  the  evidence  of 'his  title  may  have  been  lost. 

Essentials  of  a  Bill  to  Perpetuate  Testimony. — 
There  are  five  essentials  of  a  bill  to  perpetuate  testi- 
mony. First,  The  bill  must  clearly  set  forth  the  subject 
concerning  which  the  plaintiff  desires  to  take  testimony 
(4  Kulp,  349). 

Second,  The  plaintiff's  right  must  be  clearly  averred. 
Equity  will  not  perpetuate  evidence  of  a  right  which 
may  be  barred  by  the  defendant.  Third,  The  bill  must 
show  that  the  facts  can  not  at  once  be  litigated,  and 
that  material  evidence  may  be  lost  by  death  or  absence. 
If  a  right  can  be  actively  asserted  either  in  law  or 
equity,  equity  will  refuse  to  perpetuate  testimony. 
(  Snell's  Equity,  490-491 ) .  Fourth,  The  bill  must  also 
state  that  the  defendant  claims  adversely  to  the  plaint- 
iffs (6  Vesey,  Jr.,  251-260).  Fifth,  The  bill  must 
be  supported  by  an  affidavit  showing  the  circumstances 
ty  which  the  evidence  is  in  danger  of  being  lost. 

34 
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Who  May  File  a  Bill  to  Perpetuate  Testimony. — 
As  a  general  rule,  any  person  who  may  on  the  happen- 
ing of  some  event  become  entitled  to  any  property,  real 
or  personal,  and  who  can  not  at  the  present  time  sue, 
may  bring  a  bill  to  perpetuate  the  testimony  essential 
to  the  establishment  of  his  right.  But  the  interest  of 
the  person  must  really  exist.  It  can  not  be  a  mere 
contingency  (i  Vernon,  105).  One  out  of  possessioti 
can  not  file  a  bill  to  perpetuate  the  testimony  of  his  title 
(4Kulp,  353). 

Bills  to  Establish  Wills. — A  bill  to  establish  a 
will  may  be  filed  by  a  devisee  in  possession  against  ait 
heir  who  has  brought  no  action  of  ejectment,  although, 
no  trusts  are  declared  by  the  will  (112  Pa.,  54). 

Receivers. 

Definition  and  General  Nature  of  a  Receiver. 
— A  receiver  has  been  defined  as  an  indifferent  person 
between  the  parties,  appointed  by  the  court  to  collect 
and  receive  the  rents,  issues,  and  profits  of  land,  or  the 
produce  of  personal  estate,  or  other  things  which  it  does 
not  seem  reasonable  to  the  court  that  either  party  should 
do ;  or  where  a  party  is  incompetent  to  do  so,  as  in  the 
case  of  an  infant.  A  receiver  is  appointed  upon  a  prin- 
ciple of  justice  for  the  benefit  of  all  concerned.  He  is 
an  officer  of  the  court,  and  holds  the  property  entrusted 
to  his  keeping  for  the  court.  His  possession  of  the 
property  can  not  be  interfered  with  in  any  way,  except 
with  the  permission  of  the  court  which  appointed  him. 

Principles  Governing  the  Appointment  of  a 
Receiver. — ^There  are  six  well-settled  rules  which  gov- 
ern the  appointment  of  a  receiver.  First,  The  parties 
in  interest  may  nominate  suitable  persons,  but  the 
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appointment  of  the  person  to  act  as  the  receiver  rests 
wholly  in  the  discretion  of  the  court  (2  Ash.,  296). 
Second,  This  power  of  appointment  is  a  delicate  one, 
and  should  be  exercised  with  great  circumspection. 
Third,  A  receiver  will  not  be  appointed,  unless  it 
appear  that  the  claimant  has  title  to  the  property,  and 
unless  the  court  be  satisfied  by  affidavit  that  a  receiver 
is  necessary  to  preserve  the  property.  Fourth,  The 
court  never  appoints  a  receiver  merely  because  the 
measure  can  do  no  harm.  Fifth,  The  fraud  or  immi- 
nent danger,  if  the  intermediate  possession  should  not 
be  taken  by  the  court,  must  be  clearly  proved.  Sixth, 
The  court  will  not  appoint  a  receiver  until  the  defend- 
ant is  first  heard  in  response  to  the  application,  unless 
the  necessity  be  of  the  most  stringent  character. 

When  a  Receiver  May  Be  Appointed. — ^The 
general  rule  is  that  a  receiver  should  be  appointed  only 
when  in  the  sound  discretion  of  the  judge  it  appears 
necessary  for  the  protection  and  preservation  of  the 
property.  This  necessity  may  be  inferred  from  either 
the  (a)  incapacity  or  (b)  untrustworthiness  of  the 
legal  owner,  or  (c)  from  disputes  between  legal  own- 
ers, or  (d)  from  the  fact  that  equitable  rights  might  be 
endangered  by  leaving  the  property  in  the  hands  of  the 
legal  owner,  or  (e)  from  the  facts  that  disputes 
between  legal  own-remainder-men  or  reversioners 
might  be  endangered,  or  (f)  from  the  fact  of  insol- 
vency (Bispham's  Equity,  686). 

Incapacity  or  Unworthiness  of  the  Legal  Owner. — 
Either  the   incapacity  or  unworthiness   of  the  legal 
owner   will   justify   the   appointment   of  a   receiver. 
Thus,  the  court  will  interfere  for  the  protection  of 
infants.    So  also,  it  will  take  trust  property  out  of  the 


532  PKINCIPI.ES    OF    PENNSYLVANIA    LAW 

management  of  unworthy  executors  or  trustees  and 
place  it  in  the  custody  of  receivers. 

Disputes  Between  Legal  Owners. — A  receiver  will 
be  appointed  when  there  is  a  dispute  between  the  hold- 
ers of  legal  titles  and  there  is  proof  that  the  legal  title 
is  in  danger  of  being  abused.  (60  Pa.,  172.)  Thus, 
.a  receiver  will  be  appointed  where  there  is  a  violation  of 
partnership  rights  involving  the  possible  fraudulent  dis- 
position of  partnership  property  (58  Pa.,  168).  How- 
ever a  receiver  will  not  be  appointed  during  the  con- 
tinuance of  the  partnership,  unless  there  has  been  (a) 
a  fraud  on  one  partner  by  the  other,  or  (b)  unless  there 
bas  been  an  exclusion  by  one  partner  of  the  other  (2 
Ash.,  306).  But  a  receiver  will  be  appointed  where  the 
partnership  has  been  dissolved  and  the  partners  can  not 
agree  as  to  the  disposition  of  the  property.  So,  also,  a 
receiver  will  be  appointed  when  one  of  the  partners 
■dies.  In  such  case,  the  surviving  partner  should  be 
appointed  unless  he  has  been  guilty  of  some  acts  show- 
ing incompetency  or  bad  faith  (Brewster's  Practice, 
Vol.  V,  366).  In  general,  it  may  be  stated  that  a 
receiver  will  be  appointed  in  cases  of  co-partnerships 
before  dissolution  only  under  such  circumstances  as 
would  justify  a  decree  for  a  dissolution  of  the  co-part- 
nership (2  Ash.,  304). 

Equitable  Rights  Endangered. — Receivers  may  be 
appointed  when  equitable  rights  are  in  danger  of  being 
injured  by  a  holder  of  the  legal  title.  Thus,  a  mort- 
gagee may  ask  for  the  appointment  of  a  receiver  during 
the  foreclosure  or  other  proceeding  for  enforcing  his 
security  against  the  mortgagor  in  possession. 

Reversionary  Interests  Endangered. — As  indicated 
in   another   paragraph,   the   holder   of   an   estate   in 
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remainder  may  ask  for  the  appointment  of  a  receiver 
because  of  the  misconduct  of  the  holders  of  the  particu- 
lar estate  (see  subject  of  Real  Property). 

Insolvency  of  a  Firm  or  Corporation. — ^The  Act  of 
October  13,  1840  (P.  L.,  4),  provides  that  a  court  may, 
upon  petition  of  a  creditor,  appoint  a  receiver  of  an 
insolvent's  estate.  The  receiver  of  an  insolvent's  estate 
has,  in  general,  rights  and  powers  similar  to  and  is  sub- 
ject to  the  same  general  duties  as  assignees  of  insol- 
vent debtors.  The  Acts  of  May  i,  1876  (P.  L.,  66), 
June  23,  1885  (P.  L.,  137),  provide  respectively  for 
the  appointment  of  receivers  of  insolvent  insurance  and 
banking  companies,  and  of  insolvent  mutual  insurance 
companies  (see  subject  of  Bankruptcy). 

Duties  and  Authority  of  Receivers. — Duties  of 
a  Receiver. — There  are  four  principal  duties  of  a 
receiver.  The  first  duty  after  his  appointment  is  to  pre- 
sent to  the  court  for  its  approval  a  bond  with  good  and 
sufficient  security.  His  second  duty  is  to  take  into  his 
possession,  manage  and  receive  the  income  from  all  the 
real  and  personal  property  of  the  individual,  firms,  or 
corporations.  His  third  duty  is  to  make  such  distribu- 
tion of  the  assets  that  have  come  into  his  hands  as  the 
court  may  direct.  Fourth,  He  must  render  to  the  court 
an  accurate  account  of  the  assets  received  and  the  dis- 
bursements made. 

Authority  of  a  Receiver. — As  to  his  authority,  it 
may  be  stated  in  general  that  he  has  only  such  power 
and  authority  as  are  given  him  by  the  court.  He  must 
not  exceed  the  prescribed  limits  of  that  power.  For 
instance,  if  the  court  orders  him  to  pay  a  certain  sum 
of  money  to  A,  he  can  not  deduct  a  personal  claim 
which  he  has  against  A.    He  can  not  repair  or  improve 
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without  obtaining  leave  from  the  court.  Nor  can  he 
bring  any  suit  without  the  consent  of  the  court.  In 
short  he  is  the  officer  and  servant  of  the  court  and  is 
subject  in  all  things  to  its  direction  and  control.  When 
he  is  in  doubt  about  his  duty,  it  is  his  privilege  to  ask 
the  court  for  specific  instruction.  He  is  also  entitled  to 
the  advice  of  an  attorney.  He  must  not  enter  upon 
unnecessary  litigation,  or  incur  unnecessary  expenses 
(32  W.  N.  C,  137). 

Liability  of  a  Receiver. — F.  Carrol  Brewster, 
Esq.,  thus  summarizes  the  general  principles  touching 
the  liability  of  receivers. — (a)  They  are  liable  to  the 
court  making  the  appointment,  and  generally  not  to 
another  court.  They  are  responsible  (b)  for  improper 
payments;  (c)  for  fraud  or  negligence  resulting  in  loss 
of  property  in  their  possession ;  (d)  for  rent  of  premises 
leased  before  their  appointment,  if  they  elect  to  take 
possession  or  do  something  equivalent  thereto;  (e)  for 
loss  of  moneys  deposited  in  their  private  account,  or  to 
their  private  gain,  or  in  such  manner  as  to  be  beyond 
their  exclusive  control;  (f)  for  employing  the  trust 
property  in  private  business;  (g)  for  forcibly  taking 
possession  of  property  without  authority,  and  (h)  for 
breach  of  duty  as  a  common  carrier  in  another  state. 
(Brewster's  Practice  Vol.  II.  393.) 

Compensation  of  Receivers. — There  is  no  statute 
in  Pennsylvania  which  regulates  the  compensation  of 
a  receiver.  This  must  be  settled  by  the  court  having 
jurisdiction  of  his  accounts.     (153  Pa.,  283.) 

Ne  Exeat  Regno. 

Definition  and  General  Nature  of  Ne  Exeat 
Regno. — ^The  writ  of  ne  exeat  regno  (lest  he  go  out  of 
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the  kingdom)  is  a  writ  issued  by  a  court  of  equity,  on 
petition  of  a  complainant  having  a  clear  equitable  de- 
mand, to  prevent  the  departure  of  a  defendant  who  has 
sequestered  his  property,  and  is  about  to  leave  the  state 
or  county — ^until  he  gives  bond  to  perform  the  decree 
of  the  court  (6  Phila.,  144;  i  Miles,  385,  and  8  W.  N. 
C,  163).  As  a  general  rule,  this  writ  can  issue  only 
when  an  equitable  debt  is  owing  to  the  plaintiff.  The 
act  abolishing  imprisonment  for  debt  confines  this  class 
•of  cases  within  a  very  narrow  compass  (6  Phila.,  144). 
However,  there  are  two  exceptions  to  this  general  rule, 
(a)  Alimony  decreed  to  a  wife  will  be  enforced  against 
lier  husband  by  a  writ  of  ne  exeat,  if  he  is  about  to  leave 
the  state,  (b)  Certain  cases  of  account  will  likewise  be 
enforced  by  this  writ  (Bispham's  Equity,  691). 


EVIDENCE 

I.  Evidence  in  General. 
II.  The  Subject  of  Relevancy. 

III.  The  Subject  of  the  Proof. 

IV.  The  Subject  of  the  Production  of' Evi- 

dence. 

I.— EVIDENCE  IN  GENERAL. 

Definition  and  Kinds  of  Evidence. 

The  term  evidence  signifies  all  the  means,  except 
mere  argument  or  comment,  by  which  the  existence  or 
non-existence  of  disputed  facts  is  established  before 
a  court  of  justice.  The  means  by  which  facts  are  thus 
established  may  be  included  under  two  general  heads. 
First,  Statements  relevant  to  the  fact  to  be  proved  or 
disproved  may  be  made  by  witnesses  in  a  court  of  jus- 
tice. These  statements  by  witnesses  are  called  oral 
evidence.  Second,  Documents  may  be  produced  for 
the  inspection  of  the  judge  and  jury.  These  docu- 
ments are  called  documentary  evidence  (Stephen's 
Digest  of  Evidence,  3).  The  terms  evidence  and  proof 
should  not  be  confounded.  Evidence  is  the  mediimi 
or  means  by  which  the  truth  is  established.  Proof  is 
the  effect  of  such  evidence.  It  is  the  conviction  or 
persuasion  of  the  mind  of  a  judge  or  jury  of  the  reality 
of  the  fact  alleged.    Proof  can  be  established  only  by 
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means  of  evidence,  but  evidence  does  not  always  estab- 
lish proof  (Greenleaf's  Evidence,  Vol.  I.,  Sec.  I). 

With  reference  to  the  degrees  of  proof,  evidence 
may  be  either  (a)  Cumulative,  (b)  Corroborative,  or 
(c)  Conclusive.  Cumulative  evidence  is  evidence  of  the 
same  kind  to  the  same  point.  Evidence  is  corroborative 
which  tends  to  strengthen  and  confirm.  That  evidence 
is  conclusive  which  the  law  will  not  allow  to  be  con- 
tradicted. 

With  reference  to  the  manner  of  proving  a  fact, 
evidence  may  be  (a)  positive,  (b)  circumstantial, 
or  (c)  presumptive.  Positive  evidence  is  that  which 
proves  the  facts  in  dispute  without  any  inference 
or  presumption.  Circumstantial  evidence  is  that  which 
tends  to  establish  the  fact  in  dispute  by  proving  others 
which  do  not  of  themselves  conclusively  establish  that 
fact,  but  afford  an  inference  or  presumption  of  its 
existence.  Presumptive  evidence  is  that  which  creates 
an  inference  as  to  the  existence  of  one  fact  from  proof 
of  the  existence  of  some  other  fact,  founded  upon  a 
previous  experience  of  their  connection  (Greenleaf, 
Vol  L,  Sec.  13-14). 

Definitions  of  Terms. 

Several  of  the  terms  used  in  this  connection  should 
be  defined.  The  term  "fact"  may  be  defined  as  an 
actual  or  alleged  physical  or  mental  event  or  existence, 
as  distinguished  from  a  legal  effect  or  consequence. 
Thus,  whether  certain  words  were  spoken  is  a  question 
of  fact,  whether  if  spoken,  they  constitute  a  binding 
promise  is  a  question  of  law.  By  the  word  "docu- 
ment" is  meant  any  substance  which  has  any  thought 
or  matter  expressed  or  inscribed  upon  it  by  any  marks 
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capable  of  being  read.  A  "witness"  is  a  person  who 
testifies  under  oath  or  affirmation  to  the  existence  or 
non-existence  of  facts  which  he  knows  at  first  hand. 
The  term  "relevancy"  will  be  defined  in  a  following 
paragraph. 

Divisions  of  the  Subject  of  Evidence. 

Sir  James  Fitzjames  Stephen  has  divided  the  sub- 
ject of  evidence  into  three  general  divisions.  First, 
He  takes  up  the  subject  of  Relevancy  and  considers 
what  facts  may  and  what  may  not  be  proved.  Second, 
He  considers  the  subject  of  Proof  and  outlines  what 
sort  of  evidence  must  be  given  of  a  fact  which  may  be 
proved.  Third,  He  considers  the  subject  of  the  Pro- 
duction of  Evidence  and  states  by  whom  and  in  what 
manner  the  evidence  must  be  produced  by  which  a  fact 
is  to  be  proved.  These  general  divisions  will  be  fol- 
lowed in  this  outline  of  the  general  principles  of  the 
law  of  evidence  (Stephen's  Digest  of  Evidence,  Intro- 
duction XII.). 


II.— THE  SUBJECT  OF  RELEVANCY. 

In  General. 

The  general  rule  of  evidence  is  that  all  facts  may  be 
proved  which  are  in  issue  or  which  are  relevant  to  the 
facts  in  issue.  Facts  in  issue  are  those  facts  upon  the 
existence  of  which  the  right  or  liability  of  parties  to  the 
proceeding  depends.  Facts  are  relevant  to  the  facts  at 
issue  when  they  are  so  directly  connected  with  the  facts 
at  issue  as  to  aflford  a  reasonable  presumption  or  infer- 
€nce  that  they  prove  or  render  probable  the  past. 
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present,  or  future  existence  or  non-existence  of  the 
facts  at  issue  (32  Pa.,  113).  Whether  or  not  facts 
^re  relevant  is  to  be  determined  by  the  peculiar  cir- 
cumstances of  each  case  together  with  the  surroundings 
of  the  parties  (76  Pa.,  319). 

Sub-Divisions  of  Relevancy. 

The  general  subject  of  relevancy  will  be  outlined 
under  the  sub-divisions  of  A — Conversations ;  B — Cor- 
roboration; C — Contradiction;  D — Fraud;  E — Title; 
F — Identity;  G — Res  Gestae;  H — Intention;  I — 
Motive ;  J — Preparation ;  K — ^Threats ;  L — Subsequent 
■Conduct;  M — Custom;  N — Similar,  but  Unconnected 
JFacts;  O — Acts  and  Declarations  of  Conspirators; 
P — Character;  Q — Facts  Showing  Quantity,  Quality, 
-or  Value;  R — Opinion  Evidence;  S — Hearsay  Evi- 
•dence. 

Conversations — General  Rule.  —  Conversations 
may  be  relevant  to  the  facts  at  issue  and  will  be 
admitted  in  evidence  unless  excluded  (a)  by  the  rule 
res  gestae  (page  543),  or  (b)  by  the  rule  against  hear- 
say evidence  (page  559).  Where  part  of  the  conversa- 
tion has  been  testified  to  either  on  direct  (6  Pa.,  179)  or 
-cross-examination  (87  Pa.,  376),  the  other  side  may 
insist  that  the  whole  conversation  be  given.  The  fact 
that  the  conversation  was  conducted  through  the 
medium  of  a  telephone  or  soil  pipe  (76  Pa.,  319)  does 
not  exclude  it.  The  weight  to  be  given  such  conversa- 
tion is  for  the  jury  to  decide  (7  D.  R.,  182). 

Corroboration — Deiinition  and  General  Rule. — 
A  fact  is  corroborated  where  circumstances  are  intro- 
duced in  evidence  which  tend  to  make  the  fact  in  con- 
troversy more  or  less  probable.     The  settled  rule  is 
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that  all  circumstances  may  be  introduced  in  evidence 
which  have  such  effect  (172  Pa.,  308,  but  see  13 
S.  &  R.,  175).  Thus,  a  witness  may  be  corroborated 
by  showing  that  he  made  similar  statements  on  a 
former  occasion  (10  S.  &  R.,  322,  but  see  85  Pa.,  139). 
When  Corroboration  Should  be  Required. — There 
are  several  cases  in  which  corroboration  is  required, 
(a)  The  Act  of  March  31,  i860  (P.  L.,  392)  provides 
that  there  can  be  no  conviction  of  the  crime  of  seduc- 
tion under  promise  of  marriage  unless  the  testimony 
of  the  female  seduced  is  corroborated  by  other  evidence, 
either  circumstantial  or  positive  (160  Pa.,  31).  (b) 
While  a  defendant  may  be  convicted  on  the  uncorrob- 
orated evidence  of  an  accomplice  (95  Pa.,  418,  and  125 
Pa.,  94),  yet  the  rule  of  practice  is  for  the  judge  to 
charge  the  jury  that  the  testimony  of  an  accomplice 
should  not  be  accepted  as  true  unless  it  be  corroborated 
by  unimpeachable  evidence  in  some  material  part  which, 
affects  the  prisoner  on  trial  and  connects  him  with  the 
offense.  It  is  not  necessary,  however,  that  the  cor- 
roboration be  by  direct  evidence.  It  may  be  corrobor- 
ated by  such  circumstances  as  to  satisfy  the  jury  of  the 
fact  (85  Pa.,  139).  However,  the  testimony  of  appar- 
ent accomplices,  like  detectives,  does  not  need  to  be 
corroborated  (84  Pa.,  187).  (c)  There  should  be  nO' 
conviction  on  the  uncorroborated  confession  of  a 
defendant  (3  Brewst,  461).  (d)  The  constitution  of 
the  United  States  provides  that  no  person  shall  be 
convicted  of  treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in 
open  court  (Article  III.,  Sec.  3).  (e)  An  accused 
person  may  not  be  convicted  of  perjury  except  on  the 
evidence  of  two  witnesses,  or  the  corroborated  evidence 


THE   SUBJECT    OF    RELEVANCY  54I 

of  one  (91  Pa.,  493).  (f)  So,  also,  where  the  allega- 
tions of  a  bill  in  equity  are  denied  under  oath  by  the 
defendant,  such  allegations  must  be  proved  by  two  wit- 
nesses or  a  single  witness  enforced  by  corroboration 
(78  Pa.,  443,  and  95  Pa.,  447). 

But  corroboration  is  not  required  in  the  case  of 
breach  of  promise,  or  of  bastardy.  So,  it  seems,  a 
divorce  may  be  granted  on  the  uncorroborated  testi- 
mony of  the  libellant  (88  Pa.,  27). 

Contradiction — General  Rule. — As  a  general  rule 
evidence  is  generally  admissible  in  contradiction  of 
evidence  which  has  been  given  and  which  tends  to  prove 
or  disprove  a  relevant  fact.  But  evidence  is  not  admis- 
sible in  contradiction  if  it  only  tends  to  suggest  an 
inference  which  the  jury  would  not  be  warranted  in 
accepting  {t^j  Leg.  Int.,  316,  and  142  Pa.,  25).  So 
evidence  may  be  introduced  to  counteract  evidence 
which  has  been  given  merely  to  excite  a  prejudice  (6 
W.  &  S.,  431),  or  to  rebut  an  impression  which  has 
been  attempted  to  be  created  in  the  minds  of  the  jury 
(7  Watts,  552). 

Fraxjd — General  Rule. — Great  latitude  is  allowed 
by  the  Pennsylvania  courts  in  the  proof  (2  Whart., 
542;  34  Pa.,  214,  and  163  Pa.,  239)  and  rebuttal 
(2  Whart.,  410;  173  Pa.,  510,  and  115  Pa.,  549)  of  any 
facts  at  issue  in  which  the  element  of  fraud  is  involved. 
It  has  been  said  that  every  circumstance  in  the  condi- 
tion and  relation  of  the  parties,  and  every  act  and 
declaration  of  the  person  charged  with  the  fraud  is 
competent  evidence,  if  it  tends  to  persuade  the  jury 
that  the  allegation  of  fraud  is  or  is  not  well  founded 
( 164  Pa.,  224).  Thus,  the  declarations  of  a  defendant 
made   both   before   and   after   the   contract   may   be 
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admitted  to  show  the  fraudulent  intent  (s  W.  &  S.. 
553).  So,  where  the  question  is  one  of  fraud  and 
undue  influence,  the  defendant's  acts  and  his  dealings 
and  representations  with  the  party  defrauded,  many- 
years  before  the  fraud  complained  of  was  committed, 
may  be  admitted  (8  Pa.,  460).  The  general  habits  of 
a  party  in  interest — his  intemperance,  extravagance, 
prudence,  or  economy — ^may  be  given  in  evidence, 
though  only  indirectly  connected  with  the  facts  at 
issue  (5  Pa.,  230;  see  also  i  Phila.,  347).  But  the 
facts  which  tend  to  prove  fraud  must  be  proved  pre-r 
cisely  as  all  other  facts  are  proved  (35  Pa.,  445). 

Title — General  Rule. — Where  a  right  to  or  over 
property  is  in  question,  every  fact  which  constitutes 
title,  or  which  shows  possession  in  him  who  claims 
title  or  in  him  through  whom  title  is  claimed,  or  which 
shows  that  title  was  disputed  or  was  inconsistent 
or  improbable,  may  be  offered  in  evidence  (Stephen's 
Digest  of  Evidence,  Sec.  12,  10  Pa.,  296).  Thus,  it 
is  proper  to  allow  the  plaintifif  to  show  that  the  property 
was  assessed  in  his  name  (160  Pa.,  172),  or  that  he 
received  the  insurance  money  of  premises  destroyed  by 
fire  (27  Pa.,  183),  or  that  he  paid  the  taxes  (164  Pa., 
51).  So,  also,  evidence  is  admissible  of  acts  which 
tend  to  show  that  a  person  has  parted  with  his  title — 
as,  that  A  was  left  in  possession  for  a  long  time  with- 
out protest  from  B,  or  that  B  had  failed  to  return  the 
property  for  the  purposes  of  taxation,  or  that  B  had 
repeatedly  declared  that  he  had  sold  his  title  to  C,  or 
made  other  declarations  against  his  own  title  (16 
S.  &R.,  286). 

Identity — General  Rule. — ^The  settled  rule  is  that 
all  facts  may  be  admitted  in  evidence  which  tend  to 


THE    SUBJECT    OF    RELEVANCY  543 

prove  the  identity  of  a  person  or  thing  whose  identity 
is  at  issue  or  relevant  to  the  issue.  This  rule  obtains 
even  though  the  facts  are  merely  circumstantial  (115 
Pa.,  369) .  Thus,  a  photograph  of  A,  testified  to  resem- 
ble a  mutilated  body,  was  submitted  to  the  jury  as  evi- 
dence that  the  body  was  that  of  A.  So  the  similarity 
of  habits  or  handwriting  (76  Pa.,  353)  or  names  (l 
Clark,  323  ) ,  or  the  possession  of  packages,  trinkets,  or 
jewelry  may  be  given  in  evidence  to  establish  the  fact 
of  identity  (76  Pa.,  353,  and  319). 

Res  Gestae — Definition  and  General  Rule. — Res 
gestae  is  the  term  applied  to  the  circumstances,  facts, 
and  declarations  surrounding  or  accompanying  the 
principal  fact  in  question,  and  which  grow  out  of  the 
main  fact,  are  contemporaneous  with  it  and  serve  to 
illustrate  its  character  (79  Pa.,  493).  The  res  gestae 
rule  of  evidence,  in  general,  applies  to  all  acts  and 
declarations  which  are  so  intimately  connected  with  the 
fact  at  issue,  that  a  complete  understanding  of  that  fact 
is  impossible  without  them  (4  Yeates,  522,  and  26  Pa., 
502). 

Application  of  rule  in  the  Recovery  of  Damages. — 
Thus,  in  an  action  to  recover  damages  for  injuries  to 
person  or  property,  or  for  death  caused  by  negligence, 
the  acts  or  declarations  of  the  defendant  (55  Pa.,  396) 
or  of  the  employees  of  the  defendant  (180  Pa.,  618), 
or  of  third  persons  (173  Pa.,  378)  may  be  admitted  in 
evidence  where  the  acts  or  declarations  are  made  co- 
incident with  or  immediately  preceding  or  following- 
the  accident,  and  tend  to  prove  negligence. 

In  Cases  of  Murder. — So,  on  a  trial  for  murder, 
declarations  of  the  deceased,  made  while  blood  was 
flowing  from  the  wound  and  while  fleeing  from  the 
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defendant,  are  admissible  (i88  Pa.,  143).  But 
declarations  made  by  a  person  several  hours  after  he 
liad  been  shot  and  at  a  different  place  were  not  admitted 
in  evidence  as  a  part  of  the  res  gestae  (109  Pa.,  541). 
Where  two  persons  were  murdered  at  the  same  time 
and  place,  under  circumstances  indicating  that  both 
crimes  were  committed  by  the  same  person  and  for  the 
same  motive,  evidence  as  to  the  circumstances  of  the 
murder  of  one  may  be  introduced  on  the  trial  for  the 
murder  of  the  other  (76  Pa.,  319). 

In  Cases  of  Desertion. — ^The  acts  or  declarations 
of  a  wife  or  husband  made  immediately  after  separa- 
tion may  be  admitted  to  show  the  cause  or  fact  of  deser- 
tion (117  Pa.,  169).  But  such  acts  or  declarations  can 
jiot  be  regarded  as  part  of  the  res  gestae,  if  made  a 
-week  or  more  after  separation  (132  Pa.,  242). 

In  Cases  of  Contemporaneous  Statements. — ^The 
general  rule  is  that  the  declarations  which  accompany 
and  explain  an  act  or  occurrence,  which  may  be 
proved,  are  admissible  in  evidence.  Such  declarations 
are  often  important  as  showing  the  purposes  or  inten- 
tions of  the  parties  (112  Pa.,  107).  The  statements 
of  this  character  that  are  most  often  met  with  in  prac- 
tice are  those  which  accompany  and  explain  the  trans- 
fer of  property  (144  Pa.,  570,  and  2  Pa.,  38),  or  the 
pa5mients  which  one  party  makes  to  another  (4  Whart.^ 
130,  and  44  Pa.,  121). 

In  Cases  of  Prior  or  Subsequent  Statements. — 
Declarations  or  conversations  which  occur  before  (76 
Pa.,  441)  or  after  (28  Pa.,  501)  the  principal  event 
may  be  admitted  in  evidence  if  they  form  parts  of  a 
continuous  transaction.  They  will  be  excluded  under 
the  res  gestae  rule  if  they  are  separated  from  the  prin- 
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cipal  event.  Thus,  the  Commonwealth  gave  evidence 
of  the  defendant's  declarations  made  in  the  ofifice  of  a 
justice.  For  the  purpose  of  explaining  these,  the 
defendant  proposed  to  prove  his  declarations,  made 
an  hour  afterwards,  and  a  mile  and  a  half  from  the 
justice's  office.  It  was  held  that  the  subsequent  declara^ 
tions  were  inadmissible,  because  the  offer  did  not  show 
that  the  latter  declarations  were  a  part  of  a  continuous 
conversation  begun  in  the  justice's  office  (105  Pa.,  10). 

Intention — General  Rules. — Where  the  intention 
with  which  an  act  is  done  is  material  to  the  fact  at  issue, 
such  intention  may  be  proved  in  either  of  two  ways. 
Pirst,  It  may  be  shown  by  the  evidence  of  declarations 
made  at  the  time,  or  before,  or  after  the  principal  event' 
took  place.  Second,  It  may  be  shown  by  his  own  testi-- 
mony  (179  Pa.,  175).  Thus,  where  fraud  is  charged, 
the  defendant  may  testify  that  he  had  no  fraudulent 
intention  at  the  time  (173  Pa.,  590). 

Motive — Distinguished  from  hitention.-^Motive 
is  to  be  distinguished  from  intention.  The  motive  is 
that  which  induces  one  to  act.  The  intention  is  the  vol- 
untary purposing  to  act  when  the  time  comes.  Inten- 
tion is  a  state  of  mind.  Motive  is  the  controlling  cause 
which,  by  appealing  to  the  will,  induces  the  state  of 
tnind — Pleads  to  the  formation  of  the  intention. 

General  Rule. — The  general  rule  is  that  when  the 
fact  at  issue  is  whether  or  not  a  certain  act  waS  done, 
any  evidence  which  supplies  a  motive  for  such  act  will 
be  admitted  (98  Pa.,  338).  Thus,  evidence  is  relevant 
which  shows  that  the  motive  of  the  crime  of  murder 
"was  to  attain  the  proceeds  of  insurance  policies  on  the 
life  of  the  deceased  (190  Pa.,  202).  So  the  fact  that 
A  had  been  living  in  adultery  with  B's  wife  is  relevant 

35 
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in  determining  the  question  whether  A  murdered  B 
(44  Pa,  386). 

Subsidiary  Rules. — It  should  be  added  (a)  that  no 
evidence  will  be  admitted  to  prove  motive  which  is 
remote  (130  Mass,  472),  and  (b)  that  the  proof  of  a 
motive  is  not  absolutely  necessary  to  show  that  the 
act  was  done  (84  Pa,  80).  (c)  It  has  been  held  that 
evidence  of  motive  is  relevant,  even  though  it  tends  ta 
prove  the  commission  of  another  crime  than  the  one 
charged  (98  Pa,  338). 

Preparation — General  Rule. — ^Any  facts  which 
show  or  constitute  preparation  for  an  act  may  be 
admitted  in  evidence  (85  Pa,  139).  Thus,  the  fact 
that  a  person  procured  the  instruments,  such  as  a 
revolver,  poison,  or  a  knife,  with  which  the  crime  was 
committed  is  relevant  (91  Pa,  57).  So  papers  in  the 
possession  of  an  alleged  forger  which  show  experi- 
ments in  simulating  a  signature,  may  be  admitted  in 
evidence  (153  Pa,  160).  So,  also,  the  fact  that  at  the 
L  me  of  the  murder  the  defendants  were  members  of  a 
secret  society,  organized  for  the  commission  of  crimes- 
of  violence,  and  that  they  attended  the  meeting  at 
which  the  commission  of  the  murder  was  planned,  are 
relevant  (85  Pa,  139). 

Threats — General  Rule  of  Threats  Made  by 
Defendant  Against  Deceased. — It  is  the  settled  rule  of 
law  that  in  trials  for  homicide  evidence  of  antecedent 
threats  made  by  the  defendant  against  the  deceased  are 
relevant  to  show  the  guilt  of  the  accused  (loi  Pa, 
380)  or  the  intent  with  which  the  crime  was  committed 
(i  Camp,  513).  A  threat  will  be  admitted  in  evidence 
of  malice  prepense,  even  though  it  be  general.  Thus, 
a  threat  to  kill  somebody  in  twenty-four  hours — made 
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an  hour  before  the  killing — may  be  admitted  (50  Pa., 
9.  But  see  loi  Pa.,  322,  that  threats  made  against  a 
named  person  other  than  the  deceased  are  inadmis- 
sible). So  a  general  threat  against  the  police  officers 
of  a  borough  made  eighteen  months  previous  to  the 
murder  of  one  of  the  officers  has  been  held  relevant 
(158  Pa.,  501). 

General  Rule  of  Threats  Made  by  Deceased  Against 
Defendant. — Moreover,  evidence  of  the  violent  and 
quarrelsome  character  of  the  deceased  (105  Pa.,  i,  and 
loi  Pa.,  ^22)  and  of  threats  made  by  him  against  the 
defendant  (191  Pa.,  122)  may  be  received  in  evidence 
when  the  circumstances  indicate  that  the  deceased  was 
the  aggressor  and  that  the  defendant  was  acting  in 
self-defense. 

Subsequent  Conduct — General  Rule. — Where 
there  is  a  question  as  to  whether  an  act  was  done  by  a 
certain  person,  or  as  to  the  intention  with  which  an  act 
was  done,  the  subsequent  conduct  of  such  person,  as 
evidenced  by  declarations  and  acts,  is  relevant  (5  W. 
&  S.,  553,  and  174  Pa.,  211).  Thus,  it  may  be  shown 
that  the  defendant  attempted  to  flee  (145  Pa.,  413)  or 
to  conceal  himself  (*  119  Mass.,  312),  or  that  he 
attempted  to  intimidate  (*  9  Hun.,  N.  Y.,  89)  or 
suborn  (*  56  N.  Y.,  208)  witnesses,  or  that  he  tried 
to  fasten  the  crime  on  others,  or  that  stolen  goods 
were  found  in  his  possession  (29  Pa.,  102).  But 
evidence  which  shows  only  guilty  knowledge  of  mur- 
der after  the  fact,  is  not  admissible  against  one  indicted 
as  principal  (130  Pa.,  641). 

Custom — Definition  and  Essentials  of  a  Custom. — ■ 


•These  cases  of   other  states  are  cited  because    they  directly 
involve  the  circumstances  stated. 
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A  custom  is  such  a  usage  as  by  common  consent  and 
imiform  practice  has  become  the  law  of  the  place,  or  of. 
the  subject-matter,  to  which  it  relates.  The  essentials 
of  a  good  custom  have  been  stated  as  follows:  It 
must  be  ancient  (57  Pa.,  291),  certain,  continued, 
reasonable,  uncontradicted,  uniform,  and  so  generally, 
known  (132  Pa.,  167)  as  to  raise  the  presumption  that 
it  was  known  to  the  parties  entering  into  the  contract 
(131  Pa.,  356,  and  i  Super.  Ct.,  594). 

General  Rule  Ond  Manner  of  Proof  of  a  Custom. — 
The  general  rule  is  that  where  the .  existence  of  any 
custom  is  in  question,  every  fact  is  relevant  which 
shows  how  the  custom  was  understood  and  acted  upon 
(95  Pa.,  348).  A  custom  may  be  proved  as  any  other, 
fact  by  one  or  any  number  of  witnesses.  But  a  custom 
can  not  be  proved  by  a  single  isolation  of  circumstances 
(13  Pa.,  33).  Thus,  a  custom  among  farmers  to 
aJlow  the  tenants  the  use  of  certain  produce,  can  not, 
be  proved  by  the  testimony  of  several  farmers  that  such' 
was  their  practice  in  dealing  with  their  tenants  (109 
Pa.,  271). 

Where  Evidence  of  a  Custom  May  be  Shown. — 
A  custom  may  be  introduced  in  evidence  for  two  pur- 
poses. First,  A  custom  is  admissible  to  explain  the. 
meaning  of  a  contract  (13  W.  N.  C,  50,  and  yy  Pa.,. 
286).  Second,  Evidence  of  customs  is  admitted,  in 
general,  to  prove  any  relevant  fact.  Thus,  evidence 
may  be  admitted  of  customs  as  to  the  time  of  holding, 
a  sheriff's  sale  (10  S.  &  R.,  261),  or  as  to  the  customs 
of  a  land  office  in  relation  to  surveys  (2  Yeates,  306): 
or  boundaries  ( i  Binn.,  188).  So  evidence  of  a  custom 
may  be  admitted  in  actions  which  ask  for  the  granting 
of  an  injunction  (9  Phila.,  499). 
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Where  Evidence  of  a  Custom  Can  Not  be  Shown. — 
'Evidence  of  a  custom  is  not  admissible  in  three  cases — 
(a)  where  the  custom  is  contrary  to  morahty,  as  of 
promiscuous  cohabitation  (42  Pa.,  159)  ;  or  (b)  where 
it  is  against  the  settled  principles  of  law,  as  where  there 
is  a  custom  to  enter  for  breach  of  a  condition  in  a 
ground  rent  deed  in  a  manner  different  from  that 
authorized  by.  the  rules  of  common  law  (6  Binn.,  416) ; 
or  (c)  where  the  custom  is  contrary  to  the  express 
terms  of  the  contract,  as  where  the  compensation  is 
fixed  by  the  contract  it  can  not  be  changed  by  evidence 
of  the  customary  compensation  (16  Pa.,  43). 

Similar  but  Unconnected  Facts. — -General 
Rule. — The  general  rule  is  that  facts  are  irrelevant 
which  are  similar  to  but  unconnected  with  the  facts 
at  issue  (20  Pa.,  130  and  157).  There  are  several 
well  defined  exceptions  to  this  general  rule  in  the 
evidence  governing  both  (a)  civil  and  (b)  criminal 
actions. 

Exceptions  to  the  Rule  in  Civil  Actions. — First, 
Evidence  as  to  the  condition  of  a  thing  at  a  particular 
time  may  be  shown  by  proving  the  condition  of  the 
same  thing  at  a  different  time — provided  such  proof  is 
accompanied  by  evidence  that  the  condition  of  the 
thing  has  not  changed  in  the  interim  (165  Pa.,  109). 
Second,  While  disconnected  though  similar  acts  of 
negligence  can  not  be  admitted  against  a  party  charged 
with  specific  acts  of  negligence,  yet  the  negligent  char- 
acter of  an  act  may  be  proved  by  showing  that  similar 
results  were  produced  under  like  conditions.  Thus, 
evidence  on  the  part  of  the  defendant  of  a  practice 
of  the  plaintifif  to  jump  out  of  a  moving  elevator  was 
refused,  where  such  evidence  was  intended  to  impute 
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negligence  to  the  plaintiff  at  the  time  of  the  accident 
(172  Pa.,  528).  But  where  A  was  robbed  while  sleep- 
ing in  the  berth  of  a  sleeping  car  belonging  to  B, 
evidence  may  be  introduced,  in  the  trial  of  A's  action 
for  the  purpose  of  showing  B's  negligence,  that  another 
passenger  in  the  same  car  was  robbed  on  the  same 
night  (3  Penny.,  78,  and  183  Pa.,  575).  So  where 
it  is  impossible  to  identify  the  locomotive  which  caused 
a  fire,  evidence  may  be  admitted  of  the  emission  of 
sparks  from  the  defendant's  engines  generally  (79  Pa., 
405,  and  144  Pa.,  461). 

Exceptions  to  the  Rule  in  Criminal  Cases. — ^The 
general  rule  is  that  evidence  of  an  independent  crime 
can  not  be  admitted  against  a  defendant  charged  with 
a  particular  specified  crime  (72  Pa.,  60).  Thus,  under 
an  indictment  of  false  pretense,  the  crime  of  arson 
could  not  be  shown  or  that  the  defendant  had  made 
false  representations  to  other  persons  (2  Pars.,  332; 
see  also  152  Pa.,  554). 

But  the  commission  of  another  crime  may  be  shown 
(a)  if  it  tends  to  prove  any  fact — as  motive  or  prepara- 
tion— constituting  an  element  of  the  crime  charged 
(184  Pa.,  274),  or  (b)  if  the  different  crimes  form 
parts  of  one  general  scheme  or  transaction  and  exhibit 
the  same  general  purpose  (106  Pa.,  477,  and  189  Pa., 
138).  Thus,  evidence  of  adulterous  intercourse 
between  A  and  the  wife  of  B  may  be  shown  at  the  trial 
of  A  for  the  murder  of  B  (44  Pa.,  386).  So  former 
attempts  to  commit  the  same  crime  may  be  admitted 
as  forming  part  of  the  same  transaction  (87  Pa.,  299). 

Acts  and  Declarations  of  Conspirators — 
General  Rule. — ^The  general  rule  is  that  where  two  or 
more  persons  conspire  together  to  commit  an  unlawful 
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act,  the  acts  or  declarations  of  any  one  of  them  in  the 
execution  or  furtherance  of  their  common  purpose, 
may  be  admitted  in  evidence  against  any  of  the  con- 
spirators (61  Pa., 202).  These  acts  or  declarations  may 
be  admitted  even  though  made  in  the  absence  of  the 
conspirator  against  whom  they  are  used  (13  Pa.,  359). 

Essentials  of  General  Rule. — It  will  be  noticed  that 
three  essentials  must  be  present  in  order  to  make  rele- 
vant the  acts  and  declarations  of  conspirators  against 
each  other.  First,  There  must  be  more  or  less  proof 
of  combination  or  an  offer  to  follow  the  evidence  of 
the  acts  or  declarations  of  the  conspirators  by  proof 
of  such  combination  (2  Walk.,  471). 

Second,  The  acts  or  declarations  of  the  conspirators 
must  be  made  during  the  progress  of  the  conspiracy. 
Acts  or  declarations  made  before  (50  Pa.,  261 )  or  after 
(170  Pa.,  496)  the  conspiracy  are  not  evidence.  How- 
ever, it  is  not  necessary  that  the  party  whose  acts  or 
declarations  are  offered  should  have  been  a  party  to  the 
original  combination.  It  is  sufficient  if,  with  full 
knowledge,  he  attempts  to  reap  the  benefits  of  the  con- 
spiracy (20  Pa.,  478). 

Third,  The  acts  or  declarations  must  be  made  in 
furtherance  of  the  purpose  of  the  conspiracy  (50  Pa., 
261). 

Character — Definition  and  General  Rule. — Char- 
acter in  law  is  the  opinion  generally  entertained  of  a 
person  derived  from  the  common  report  of  the  people 
who  are  acquainted  with  him  (3  S.  &  R.,  336).  It  will 
be  seen  from  this  definition  that  reputation  is  character, 
or  rather  that  the  only  admissible  evidence  of  a  person's 
actual  nature  and  disposition  is  general  reputation  in 
the  community  (85  Pa.,  519).    Character  can  neither 
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be  proved  nor  impeached  by  evidence  oi  particular  facts 
of  conduct,  nor  by  evidence  of  a  person's  opinion  of 
jano.ther's  nature  or  disposition.  Evidence  of  character 
in  order  to  be  relevant  must  be  what  people  in  general 
say,  and  not  what  others  say  (85  Pa.,  521-522). 
Xhe  general  rule  is  that  the  moral  character  of  a  person 
is  irrelevant  in  determining  the  question  of  whether 
such  person  did  or  omitted  to  do  a  particular  act 
(10  S.  &  R.,  55,  and  84  Pa.,  446). 

Exceptions  to  the  General  Rule. — ^There  are  three 
well  settled  exceptions  to  this  general  rule — (a)  Iii 
criminal  cases,  (b)  where  character  is  in  issue,  and  (c) 
where  the  veracity  of  the  witness  may  be  shown. 

In  Criminal  Cases— ^Where  Good  Character  May 
be  Shown.-^lt  is  a  well  established  rule  of  evidence 
that  a  person  accused  of  a  crime  may  offer  in  evidence 
the  proof  of  his  previous  general  good  character  (91 
Pa.,  145)  or  his  good  character  in  respect  to  the  sub- 
ject-matter of  the  prosecution  (37  Pa.,  108).  Thus,, 
in  a  trial  for  murder  the  defendant  may  show  his  gen- 
eral good  character  or  his  general  character  for  peace- 
ableness,  for  regularity  of  conduct,  and  for  good  feel- 
ings toward  the  deceased. 

When  Bad  Character  May  he  5"^oaw.— But  the 
Commonwealth  can  not  offer  in  evidence  proof  of  the 
defendant's  bad  character,  unless  the  accused  has  first 
introduced  evidence  of  general  good  character.  The 
evidence  of  bad  character  in  rebuttal,  like  that  of  good 
character,  must  be  of  general  bad  character.  Evidence 
is  irrelevant  of  a  particular  or  special  bad  reputation 
of  the  accused.  Thus,  evidence  was  held  inadmissible 
that  the  defendant  was  a  "bad  man"  (89  Pa.,  432)  or 
that  "the  general  reputation  in  that  neighborhood  was 
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tiiat  the  defendant  was  an  abortionist"  (3  Super.  Ct., 
408). 

As  a  general  rule  the  defendant  can  not  offer  in  evi- 
dence the  bad  character  of  the  prosecutor  or  of  the 
deceased  (Greenleaf's  Evidence,  Vol.  3,  26-7).  How- 
ever, there  are  three  exceptions  to  this  rule. 
First,  A  woman's  bad  character  for  chastity  may  be 
shown  in  cases  of  rape  or  attempted  rape  (Greenleaf's 
Evidence,  Vol.  3,  26-27).  Second,  In  bastardy  pro- 
ceedings a  woman  may  be  cross-examined  as  to  inter- 
course with  other  men  within  the  period  of  gestation, 
,but  not  as  to  any  prior  time  (69  Ind.,  445,  79  111.,  409). 
Third,  evidence  of  character  of  persons  other  than  the 
defendant  may  be  admitted  in  homicide  cases  (a) 
where  self-defense  is  pleaded  (44  Pa.,  386 ;  i  Brewst., 
350,  and  121  Pa.,  165),  or  (b)  where  there  is  no  inten- 
tion to  kill  (loi  Pa.,  322). 

The  Weight  of  Character  Evidence. — The  import- 
ance of  evidence  of  .good  character  is  apparent.  It  may- 
be the'  only  defense  upon  which  a  defendant  can  rely. 
It  may  be  sufficient  of  itself  not  only  to  raise  a  doubt 
of  guilt,  but  a  certainty  of  innocence  (2  Brewst.,  404). 
It  is  to  be  regarded  as'  evidence  of  a  substantive  fact 
to  be  considered  not  only  where  there  is  a  reasonable 
doubt  as  to  the  defendant's  guilt  (91  Pa.,  145),  but 
under  all  circumstances  and,  if  necessary,  independently 
of  the  other  facts  of  the  case  (135  Pa.,  64). 

Character  in  Issue — General  Rule  in  Civil  Cases. — 
The  settled  rule  is  that  in  civil  suits  evidence  of  char- 
acter of  the  parties  (5  Watts,  411)  or  of  third  persons 
(84  Pa.,  446)  is  inadmissible,  except  where  the  charac- 
ter is  directly  in  issue.  Thus,  the  defendant's  character 
for  care  and  prudence  is  irrelevant  in  an  action  for 
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negligence  {^^  Pa.,  238).  Character  is  frequently  in 
issue  in  mitigation  of  damages. 

Libel  and  Slander. — Thus,  in  actions  for  libel  or 
slander,  the  defendant  may  introduce  evidence  of  the 
plaintiff's  general  bad  character  (4  Watts,  34),  or  his 
general  reputation  in  the  trait  of  character  assailed  by 
the  defamatory  words  (91  Pa.,  393). 

Seduction  and  Breach  of  Promise. — So,  also,  in 
action  for  seduction  (44  Pa.,  453)  or  breach  of  promise 
of  marriage  (71  Pa.,  240)  a  woman's  bad  reputation 
for  chastity  may  be  proved.  But  in  cases  of  seduction, 
the  plaintiff  is  bound  by  the  answer  of  the  woman  in 
■direct  examination  in  reference  to  her  chastity.  She 
can  not  be  cross-examined  as  to  acts  of  intercourse  with 
other  men  than  the  seducer  (44  Pa.,  453).  Evidence 
oi  the  plaintiff's  good  character  can  not  be  introduced 
by  her  in  cases  of  seduction  or  breach  of  promise, 
unless  her  character  has  first  been  attacked  by  the  evi- 
■dence  of  the  defendant  (3  P.  &  W.,  49).  Nor  will 
evidence  of  her  good  character  be  admitted  to  rebut 
evidence  of  specific  acts  of  impropriety  on  her  part 
(24  Pa.,  401). 

Character  for  Veracity. — The  character  of  a  wit- 
ness for  veracity  is  always  a  relevant  fact.  The 
veracity  of  a  witness  may  be  shown  or  impeached  (a) 
by  inquiring  directly  for  the  general  reputation  of  the 
witness  for  veracity  (11  S.  &  R.,  198),  or  (b)  by  ask- 
ing for  the  opinion  of  the  witness  as  to  the  veracity  of 
another  witness  (56  Pa.,  408).  But  a  witness  must 
state  his  own  knowledge  of  another's  general  reputa- 
tion before  he  will  be  permitted  to  state  whether  or 
not  he  would  believe  such  other  person  on  his  oath 
{56  Pa.,  502). 
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Facts  Showing  Quantity,  Quality,  or 
Value — Quantity  and  Quality. — Where  the  quantity, 
weight,  quaHty,  or  value  of  a  thing  is  relevant  such  fact 
may  be  shown  by  any  evidence  which  is  not  too  remote. 
Thus,  the  weight  or  quantity  of  an  article  may  be 
shown  by  one  who  weighed  or  measured  it.  Where, 
because  of  a  change  in  the  nature  of  the  article,  its 
exact  weight  or  quantity  can  not  be  determined,  the 
court  may  admit  the  opinion  of  one  who  has  handled 
the  article  (119  Pa.,  403).  So  the  quality  of  an  article 
may  be  shown  by  introducing  a  sample  of  the  article 
properly  identified  as  having  come  from  the  same  place 
or  made  under  similar  conditions  as  the  article  whose 
quality  is  in  dispute  (95  Pa.,  203). 

Value. — The  general  rule  as  to  the  test  of  the  value 
of  real  estate  is  the  productiveness  and  market  value 
(40  Pa.,  53).  Evidence  of  prices  paid  for  particular 
pieces  of  land  in  the  neighborhood  can  not  be  admitted 
(103  Pa.,  102).  The  general  rule  as  to  the  test  of  the 
value  of  personal  property  is  the  value  of  the  thing  at 
the  time  and  place  of  delivery  ( 149  Pa.,  274) .  The  test 
of  the  value  of  seiA^ices  rendered  or  work  done  is  their 
actual  value  as  determined  by  the  usual  compensation 
for  similar  services.  This  rule  obtains  in  cases  both  of 
professional  services  (85  Pa.,  477)  and  manual  labor 
(7W.&S.,3i3). 

Opinion  Evidence — Deiinition  of  an  Opinion. — 
An  opinion  is  a  conclusion  drawn  by  a  witness,  as  dis- 
tinguished from  a  fact  known  to  him  as  such.  The 
■distinction  between  a  fact  and  an  opinion  is  as  delicate 
as  it  is  important.  A  fact  is  a  matter  of  observation. 
An  opinion  is  a  matter  of  judgment  founded  upon 
observation. 
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General  Rule  as  to  Opinion  Evidence. — The  import- 
ance of  the  distinction  lies  in  this — ^that  the  testimony 
of  a  witness  as  to  facts  is  generally  relevant,  but  the 
mere  opinion  of  a  witness  is,  as  a  general  rule,  inad- 
missible (i  W.  &  S.,  245).  Thus,  a  non-expert  witness- 
can  not  testify  as  to  the  existence  of  a  disease,  t)ut  he 
may  testify  as  to  the  existence  of  visible  symptoms 
of  the 'disease  ( 120  Pa.,  256,  and  71  Pa.,  161 ).  Neither 
;can  a  witness  who  is  not  an  expert,  testify  as  to  the 
■effect  of  injuries  on  the  health  (96  Pa.,  436),  or  as. 
'to  the  bodily  sufferings  of  another  by  reason  of  such 
injuries  (124  Pa.,  114).  So,  also,  the  opinion  of  a 
■non-expert  witness  is  not  admissible  as  to  whether 
a  lawyer  exercised  proper  care  and  discretion  (8  W.  & 
S.,  61),  or  whether  a  title  was  good  and  marketable 
(112  Pa.,  485),  or  whether  the  proper  proofs  of  death 
were  made  (37  Leg.  Int.,  4),  or  whether  people  were 
in  love  (24  Pa.,  401),  or  as  to  the  cause  of  ill  feeling 
between  persons  (187  Pa.,  572),  or  as  to  the  probable- 
effect  of  one  person's  conduct  upon  another  (171  Pa., 
625,  and  37  Pa.,  225),  or  as  to  the  probable  effect  of 
certain  evidence,  if  it  had  been  in  a  former  legal  pro- 
ceeding (82  Pa.,  259). 

Exceptions. — There  are  four  well  recognized  excep- 
tions to  the  general  rule  excluding  opinion  evidence. 
These  exceptions  are  made  in  cases  of  opinions  (a)  as 
to  blood  stains,  (b)  as  to  sanity,  (c)  as  to  recollection 
and  belief,  and  (d)  of  experts. 

Opinion  as  to  Blood  Stains. — First,  A  person  may 
testify  as  to  whether  in  his  opinion  certain  stains  were 
caused  by  blood  (50  Pa.,  319).  This  evidence  will  be 
admitted  even  where  the  opinions  of  experts  differ  on 
the  subject  (99  Pa.,  86). 
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may  be  asked  to  give  his  opinion  as  to  the  mental 
capacity  of  a  testator,  "assuming  all  the  evidence  of 
mental  incapacity  given  on  the  trial  to  be  true"  (io8, 
P^->  395)-  So,  also,  an  expert  may  express  an  opinion 
which  is  based  on  the  testimony  of  another  expert 
(i  Mona.,  718). 

Hypothetical  Questions. — Where  the  expert  has  no 
personal  knowledge  of  the  facts  of  the  case,  the  exam- 
ination in  chief  of  such  witness  should  be  conducted  by 
counsel  framing  his  questions  in  hypothetical  form  (68 
Pa.,  127).  This  means  that  the  opinion  of  such  expert 
shoiild  be  given  in  answer  to  a  question  which  assumes 
a  state  of  facts  which  the  evidence  tends  fairly  to  justify 
(115  Pa.,  599) .  As  a  general  rule,  a  hypothetical  ques- 
tion must  embody  all  the  material  facts  of  the  case  (2 
Mona.,  4).  However,  where  the  facts  are  not  in  dis- 
pute, and  the  evidence  is  clear,  plain,  and  easily  carried 
in  mind,  a  full  hypothetical  statement  of  material  facts 
need  not  be  given  (100  Pa.,  127). 

It  is  needless  to  add  that  the  opinion  of  a  non-expert 
on  a  hypothetical  statement  of  facts  of  which  he  has 
no  knowledge,  is  inadmissible  (7  S.  &  R.,  90,  and  188 
Pa.,  496). 

Hearsay  Evidence. — Definition  of  and  General 
Rule  as  to  Hearsay  Evidence. — Hearsay  evidence  is 
that  evidence  which  derives  its  probative  force  from 
the  competency  and  veracity  of  some  person  other  than 
the  witness  himself.  Thus,  A's  testimony  that  B  told 
him  that  C  stole  the  diamond  is  mere  hearsay.  The 
general  rule  is  that  the  testimony  of  a  witness  who  does 
not  speak  from  personal  knowledge,  but  depends  in 
whole  or  in  part  on  the  veracity  of  another,  can  not 
be  admitted  in  evidence  (10  S.  &  R.,  75 ;  6  Binn.,  i,  and 
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149  Pa.,  51  and  274).  Neither  can  self-serving  dec- 
larations or  declarations  made  by  a  party  (13  S.  &  R., 
85)  or  his  agent  (16  Pa.,  226)  in  his  behalf,  be 
admitted  in  evidence  in  favor  of  the  party  who  made 
thern  or  in  whose  favor  they  were  made. 

Exceptions  to  the  General  Rule. — There  are  certain 
.settled  exceptions  to  the  general  rule  just  given.  These 
exceptions  will  be  outlined  under  the  general  heads  of 
(a)  Res  Gestae,  (b)  Admissions,  (c)  Confessions,  (d) 
Declarations,  and  (e)  Evidence  in  Former  Proceed- 
ings. 

Res  Gestae. — The  principles  governing  the  admis- 
sion of  evidence  under  the  rule  res  gestae  have  been 
stated  in  the  preceding  paragraphs.  It  will  be  sufificient 
to  state  in  this  connection  that  the  words  of  a  person 
other  than'  the  witness  may  be  admitted  in  evidence 
where  such  words  are  so  intimately  connected  with  the 
fact  at  issue  that  a  complete  understanding  of  that  fact 
is  impossible  without  them  (page  543). 

Admissions — Deiinition  of  and  General  Rules 
Relating  to  Admissions. — An  admission  has  been 
•defined  as  an  oral '  or  written  statement  which  suggests 
any  inference  as  to  any  fact  at  issue,  made  by  or  on 
Tj'ehalf  of  any  party  to  any  proceeding.  These  admis- 
sions may  be  made  by  either  of  three  parties — (a)  The 
parties  themselves  may  make  the  admissions,  (b)  or 
the  authorized  agents  of  the  parties,  or  (c)  persons 
who  are  neither  the  parties  nor  the  agents  of  the  parties. 

The  general  rule  as  to  admissions  made  by  the  par- 
-ties  is  that  such  admissions,  whether  in  the  nature  of 
declarations  or  acts,  as  to  a  matter  material  to  the 
fact  at  issue  are  admissible  against  the  party  making 
them    (10    SI    &   R.,    275),    no   matter   when    such 
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admissions  were  made  (lo  S.  &  R.,  268).  A  similar 
general  rule  obtains  where  admissions  are  made  by 
authorized  agents  (2  Yeates,  89,  and  179  Pa.,  271), 
or  by  personal  representatives  (24  Pa.,  310,  and 
7  W.  N.  C,  126,  but  see  35  Pa.,  259),  or  by  counsel 
(6  W.  N.  C,  412,  and  161  Pa.,  115)  in  relation  to 
and  in  connection  with  the  business  of  the  agency  or 
of  the  representative  capacity,  or  the  employment  of 
the  counsel.  However,  admissions  made  out  of  court 
by  counsel  do  not  bind  the  client — unless  authority  to 
make  such  admission  is  shown  (6  W.  N.  C,  412,  and 
161  Pa.,  115). 

The  general  rule  as  to  the  admissions  of  one  who  is 
not  a  party  to  the  transaction  in  question  is  this — 
that  such  admissions  made  without  authority  can  not 
be  admitted  in  evidence  against  an  unconnected*  party, 
when  .not  made  in  his  presence,  or  with  his  knowledge 
or  collusion  (6  Binn.,  i,  and  126  Pa.,  622). 

Before  leaving  the  subject  of  admissions  reference 
should  be  made  to  the  admissions  of  a  (a)  husband  or 
wife  and  (b)  to  implied  admissions. 

Admissions  by  a  Husband  or  Wife. — It  is  a  funda- 
mental rule  of  evidence  that  the  admissions  or  declara- 
tions of  a  husband  or  wife  made  in  the  absence  of  the 
•other,  will  not  be  received  in  evidence  against  the 
other  (i  P.  &  W.,  306,  and  127  Pa.,  380).  However, 
the  admissions  or  declarations  of  either  may  be 
admitted  against  the  other,  if  the  relation  of  agency 
exists  between  them  (24  Pa.,  47). 

Implied  Admissions. — An  implied  admission  is 
such  as  arises  or  may  be  inferred  from  the  conduct  of 
the  party  or  parties.  The  general  rule  is  that  the  evi- 
dence of  such  implied  admissions  may  be  admitted  in' 
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evidence.  Thus,  the  failure  to  make  a  reply  to  an 
assertion  which  naturally  calls  for  an  answer  is  evi- 
dence of  the  fact  that  the  truth  of  the  assertion  is 
admitted  (8  S.  &  R.,  381,  and  573).  So,  also,  where 
a  person  does  not  object  to  an  account  which  is  shown 
to  him,  such  failure  will  be  taken  as  evidence  of  admit- 
ting the  accuracy  of  such  account  ( i  S.  &  R.,  398,  and 
132  Pa.,  572).  However,  a  reasonable  time  will  always, 
be  allowed  for  examination  of  the  account  before 
silence  will  be  taken  as  assent  to  its  correctness 
(3  Gr.,  195). 

Confessions — Definition  and  Kinds  of  Confes- 
sions.— A  confession  is  an  acknowledgment  by  a 
prisoner  that  he  committed  the  crime  with  which  he  is 
charged.  It  will  be  noticed  that  the  distinction  between 
a  confession  and  an  admission  lies  in  the  fact  that  the  ■ 
former  is  an  acknowledgment  of  guilt,  while  the  latter 
is  an  acknowledgment  of  other  matters  of  fact  in  either 
a  civil  or  a  criminal  action. 

Confessions  may  be  either  (a)  express  or  (b) 
in^plied.  An  express  confession  is  where  the  acknowl- 
edgment ot  guilt  is  made  by  written  or  spoken  words. 
A  confession  may  be  implied  where  the  conduct  of 
the  accused  leads  to  a  natural  and  fair  inference 
that  the  crime  is  acknowledged  by  him.  As  to  the 
place  where  the  acknowledgment  is  made,  confessions 
may  be  either  (c)  judicial,  or  (d)  extra-judicial.  A 
judicial  confession  is  made  before  a  magistrate,  or  in 
open  court.  Extra-judicial  confessions  are  those  made 
elsewhere  than  before  a  magistrate  or  in  open  court. 

General  Rule  as  to  Confessions. — The  general  rule 
of  law  is  that  a  confession  will  be  admitted  in  evidence 
against  the  person   making  it  where  (a)  the  crime 
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admitted  has  been  plausibly  established  by  other  evi- 
dence (loi  Pa.,  380,  and  3  Brewst,  461),  and  where 
(b)  the  confession  is  made  voluntarily  and  freely 
(29  Pa.,  429,  and  4  Dall.,  116).  It  should  be  made 
clear  that,  except  in  cases  of  conspiracy  (page  550),  the 
confession  of  one  of  two  or  more  defendants  in  a 
criminal  case  can  be  admitted  in  evidence  against  him- 
self alone,  and  not  against  the  others  (29  Pa.,  429). 

Crime  Must  be  Established. — A  confession  is  not 
evidence  in  any  case  unless  the  crime  confessed  has 
been  plausibly  established  by  other  evidence.  In  cases 
of  homicide,  a  confession  made  by  the  pirisoner  con- 
necting himself  with  the  crime  can  not  be  admitted  in 
evidence,  until  the  Commonwealth  has  first  given  suffi- 
cient evidence  of  the  corpus  delicti — the  body  of  the 
offense,  the  fact  that  the  crime  has  been  perpetrated — 
to  entitle  the  case  to  go  to  the  jury  (loi  Pa.,  185). 
The  corpus  delicti  must  not  be  proved  beyond  the  possi- 
bility of  doubt.  If  the  evidence  satisfies  the  jury 
beyond  a  reasonable  doubt  that  the  crime  has  been 
committed,  they  may  then  consider  the  confession  and 
give  it  the  weight  to  which  it  is  entitled  ( loi  Pa.,  185). 
So,  also,  in  cases  of  treason,  a  confession  will  not  be 
admitted  except  in  corroboration  of  other  evidence  of 
an  overt  act  (2  Dall.,  86). 

Confession  Must  be  Voluntary. — A  confession  is 
voluntary  which  is  made  without  the  stress  of  promised 
advantage  or  threatened  disadvantage — the  promise  or 
threat  proceeding  from  a  person  in  authority,  and  hav- 
ing reference  to  the  crime  of  which  the  person  confess- 
ing is  accused  ( Chamberlayne's  Best  Evidence,  526). 
"Persons  in  authority"  are  those  officers  of  the  law 
whose  duty  it  is  to  arrest,  keep  in  custody,  or  prosecute 
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persons  accused  of  crime.  The  general  rule  is  that  a 
confession  is  not  admissible  in  evidence  which  is  not 
voluntary.  Thus,  even  a  confession  under  oath,  elicited 
from  a  witness  by  a  magistrate's  threat  to  commit  her 
if  she  did  not  tell  the  truth,  has  been  held  inadmissible 
(4  Pa.,  269). 

But  a  confession  obtained  without  the  employment 
of  hope,  threats,  or  promise,  is  not  rendered  involun- 
tary simply  because  it  was  obtained  by  artifice  (186 
Pa.,  218).  Thus,  a  fellow  prisoner  may  be  placed  in 
the  cell  of  the  accused  for  the  purpose  of  procuring  a 
confession  (8  Phila.,  423).  So,  also,  a  confession  is 
admissible  when  made  under  a  promise  of  secrecy  (3 
Brewster,  461).  Neither  is  a  confession  inadmissible 
because  it  was  made  under  the  influence  of  some  col- 
lateral benefit,  provided  no  promise  or  threat  was 
made  regarding  the  particular  crime  charged  (186  Pa., 
i).  Thus,  A  is  suspected  of  the  murder  of  B.  The 
detectives  lead  him  to  believe  that  they  are  members 
of  a  band  of  outlaws  to  join  which  band  one  must  have 
a  record  for  courage.  B  desires  to  become  a  member, 
and,  as  evidence  of  his  hardihood,  states  that  he  killed 
B.  His  confession  may  be  admitted  in  evidence.  So, 
also,  a  confession  may  be  admitted  which  is  obtained 
under  a  promise  to  remove  handcuffs. 

There  is  another  important  qualification  of  the  gen- 
eral rule  excluding  a  confession  made  under  the  influ- 
ence of  a  threat,  or  the  hope  or  promise  of  reward. 
It  may  be  stated  as  a  settled  rule,  that  where  an 
accused  person  has  been  warned  not  to  say  anything 
unless  he  desires  to,  and  that  his  statements  may  be 
used  against  him,  his  statements  made  subsequent  to 
such  warning  are  admissible — ^notwithstanding  the  fact 
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that  previous  to  the  warning  representations  and  prom- 
ises were  made  by  a  person  in  authority  (126  Pa.,  54, 
and  168  Pa.,  603). 

Manner  of  Making  the  Confession. — An  express 
confession  may  be  made  in  any  manner  by  which 
thought  or  facts  are  made  known  by  one  person 
to  another.  It  may  be  written  or  by  word  of  mouth 
with  or  without  the  sanctity  of  an  oath.  It  may  be 
made  in  the  hearing  but  not  in  the  sight  of  another. 
Thus,  where  a  prisoner  admitted  his  guilt  to  a  fellow- 
prisoner  in  a  conversation  through  the  soil  pipes  of  the 
prison,  such  confession  was  admitted  against  him — 
the  recognition  by  voice  being  sufficient  (76  Pa.,  319)- 
The  confession  may  be  made  while  under  the  influence 
of  liquor,  provided  the  party  confessing  was  conscious 
of  what  he  was  doing,  and  provided,  also,  that  the 
liquor  was  not  furnished  by  a  person  in  authority  (8 
Atl.,  45).  But,  it  seems,  that  confessions  made  during 
sleep  are  not  admissible  (*  19  Cal.,  40). 

A  confession  may  be  implied  from  the  words  or 
conduct  of  an  accused  person.  Thus,  the  voluntary 
declarations  of  a  prisoner  may  be  shown  to  be  false  as 
tending  to  establish  guilt  (162  Pa.,  63).  So,  also,  a 
confession  may  be  implied  by  the  jury  from  a  person's 
silence  charged  with  a  crime  under  such  circumstances 
that  he  would  naturally  reply  (98  Pa.,  338,  and  75  Pa., 
424).  But  silence  does  not  give  consent,  if  the  person 
charged  is  incapable  of  hearing  or  understanding  the 
statement  (t  39  N.  Y.,  39) ,  or  if  there  is  no  opportunity 
to  respond  (f  92  N.  Y.,  29). 

»  No  case  on  this  principle  can  be  found  in  Pennsylvania.  Hence, 
the  California  case  is  cited. 

t  These  New  York  authorities  are  cited  in  the  absence  of  Pennsyl- 
vania cases  on  the  subject. 
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Form  of  the  Confession. — The  form  in  which  a 
confession  is  made  is  immaterial.  A  criminal's  admis- 
sion of  his  guilt  may  be  in  any  form  (130  Pa.,  641). 
However,  where  the  evidence  of  a  confession  is  oral, 
the  testimony  of  such  confession  should  be  limited 
to  statements  relating  to  the  crime  charged  (186  Pa., 
i).  Where  the  admission  of  guilt  is  reduced  to  writ- 
ing, the  confession  is  relevant  and  becomes  subject 
to  the  rules  governing  documentary  evidence  (Add., 
381,  and  130  Pa.,  641).  Moreover,  admissions  made 
by  a  defendant  in  a  former  hearing  or  trial,  even  before 
he  was  accused  of  the  crime,  are  admissible  in  evidence 
against  him  in  a  subsequent  trial  for  the  crime 
(29  Pa.,  102). 

Declarations. — A  declaration  has  been  defined  as 
a  statement  made  by  a  party  to  a  transaction,  or  by 
one  having  an  interest  in  the  existence  of  some  fact 
in  relation  to  such  transaction.  The  subject  of 
declarations  may  best  be  outlined  under  the  sub-heads 
of  (a)  Declarations  Made  in  the  Course  of  Business, 
(b)  Declarations  by  a  Testator  as  to  the  Contents  of 
a  Will,  (c)  Declarations  as  to  Relationship  or 
Genealogy,  (d)  Declarations  as  to  Public  and  General 
Rights,  (e)  Declarations  of  Dying  Persons,  and  (f) 
Declarations  Against  Interest. 

Declarations  Made  in  Course  of  Business — General 
Rule. — ^The  general  rule  is  that  the  declarations  made 
by  a  person  in  the  ordinary  course  of  business  as  in  the 
discharge  of  professional  duty,  are  relevant,  when 
based  on  his  own  knowledge  and  made  at  or  about  the 
time  when  the  fact  stated  occurred  (100  Pa.,  159). 
Thus,  books  of  original  entry  may  be  introduced  in 
evidence  in  favor  of  the  person  making  the  entries. 
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-when  such  entries  or  memoranda  are  entered  on  the 
same  day  or  within  two  or  three  days  of  the  sale  of  the 
^oods  (62  Pa.,  136).  A  statement  will  be  given  in  a 
subsequent  paragraph  as  to  how  books  of  original 
entry  are  authenticated  and  proved.     (Page  583.) 

Declarations  by  a  Testator — General  Rule. — 
It  is  the  general  rule  of  evidence  that  the  declarations 
of  a  testator  made  before  or  after  the  execution  of  the 
will  can  not  be  admitted  to  show  the  intention  of  such 
testator  as  to  the  disposition  of  his  property  (55  Pa., 
242).  Thus,  the  declarations  of  a  testator  are  not 
admissible  to  rectify  a  mistake  made  in  the  writing  of 
a  will. 

Exceptions  to  General  Rule. — There  are,  however,, 
three  exceptions  to  this  general  rule.  First,  The 
direct  statements  of  a  testator  as  to  the  disposition  of 
his  property  may  be  admitted  in  evidence  (a)  where 
there  is  a  latent  ambiguity  in  the  will  (3  Watts,  393), 
or  (b)  where  the  description  contained  in  the  will 
applies  equally  to  two  persons  or  things  (124  Mass., 
14).  Second,  The  declarations  of  a  testator,  made 
"before  or  after  the  execution  of  his  will,  are  admissible 
as  evidence  of  such  testator's  mental  capacity  to  make 
a  will  (14  Pa.,  154).  Third,  So,  also,  the  declarations 
of  a  testator  are  admissible  to  show  the  effect  of  fraud 
•or  undue  influence  on  the  mind  of  such  testator  (116 
Pa.,  61-2). 

Declarations  by  Deceased  Persons  as  to  Relation- 
ship or  Genealogy — General  Rule. — The  general  rule 
is  that  declarations  of  deceased  members  of  a  family 
tnay,  under  three  conditions,  be  admitted  in  evidence 
for  the  purpose  of  establishing  the  descent,  relation- 
ship, birth,  marriage,  or  death  of  other  members  of 
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such  family,  together  with  the  dates,  places,  and  other 
connected  circumstances. 

Essential  Conditions. — The  conditions  are  as  fol- 
lows:— First,  The  question  of  relationship  or 
genealogy  must  itself  be  in  issue  (i  Dall.,  14).  Where, 
such  facts  are  relevant  and  admissible,  the  declarations 
may  extend  to  facts  incident  to  relationship  and 
genealogy — as  dates  and  places  (y^  Pa.,  507). 

Second,  The  person  whose  declarations  are  intro- 
duced in  evidence  must  be  (a)  deceased  (4  Pa.,  145),. 
and  (b)  be  related  to  the  subject  of  the  declaratioa 
either  by  blood  or  marriage  (105  Pa.,  577).  More- 
over, the  relationship  must  be  shown  by  evidence  other 
than  the  declarations  themselves  (105  Pa.,  577). 

Third,  The  declarations  must  be  made  before  the. 
arising  of  actual  controversy  on  the  point  covered  by 
the  declaration  (132  Mass.,  23;  i  Dall.,  14,  and  151 
Pa.,  294). 

The  Form  of  the  Declaration. — It '  is  immaterial, 
as  to  the  form  in  which  these  declarations  are  preserved, 
and  the  manner  in  which  they  are  made.  The  follow- 
ing are  instances  of  the  ways  in  which  such  declara- 
tions may  be  given  in  evidence — family  conduct 
or  reputation  (i  Pa.,  381),  family  Bible  (lO- 
Watts,  81,  but  see  6  S.  &  R.,  135),  will  (27  Pa.. 
90),  deed  (yy  Pa.,  310),  tombstone  (16  Gray-Mass.,. 
171),  or  deposition  (yy  Pa.,  507). 

All  documents,  such  as  the  above,  which  are  exe- 
cuted by  parties  bearing  the  same  name  as  the  parties 
to  the  suit,  and  containing  recitals  as  to  relationship 
will  not  be  admitted  in  evidence,  unless  there  be  some 
proof  that  the  parties  executing  them  were  relatives  of 
the  parties  to  the  suit  (105  Pa.,  577). 
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Declarations  as  to  Public  and  General  Rights — 
General  Rule. — It  is  the  general  rule  that  declarations 
in  any  form,  concerning  matters  of  public  or  general 
interest,  may  be  given  in  evidence,  provided,  three 
essential  conditions  be  fulfilled.  First,  The  declara- 
tions must  be  made  by  persons  who  are  members  of  the 
public  or  members  of  the  community  in  which  the 
interest  is  general.  Second,  The  declarations  must  be 
made  befo-re  the  controversy  arose  (36  W.  N.  C,  348). 
Third,  The  declarations  must  be  made  by  a  deceased 
person  (10  S.  &  R.,  275).  An  application  of  this  rule 
is  found  in  the  admission  in  evidence  of  the  declarations 
of  a  deceased  surveyor  for  the  purpose  of  establishing 
the  location  of  the  streets  of  a  borough  (40  Pa.,  506). 

Declarations  of  Dying  Persons — General  Rule. — 
The  settled  rule  is  that  the  declarations  of  a  dying  per- 
son may  be  admitted  in  evidence  in  cases  of  (a)  homi- 
cide (85  Pa.,  127)  or  (b)  abortion  (Act  June  26, 
1895,  P.  L.,  387),  provided  four  essentials  be  shown 
to  exist.  But  dying  declarations  are  not  admissible  in 
an  action  to  recover  damages  for  causing  the  death  of 
a  person  by  negligence  (7  Phila.,  203),  or  in  fornica- 
tion and  bastardy  proceedings  (5  Phila.,  528). 

Essentials  of  General  Rule. — First,  The  person 
making  the  declaration  must  be  proved  of  sound  mind 
at  the  time  such  ante-mortem  statements  were  made 
(161  Pa.,  484). 

Second,  The  person  must  be  in  actual  danger  of 
death  and  believe  that  death  is  impending  at  the  time 
the  statement  is  made  (85  Pa.,  127,  add.  279,  and  id 
381).  This  belief  in  impending  death,  however,  must 
not  necessarily  be  expressed  in  the  statement  of  the 
declarant   (2  Ash.,  69).     It  may  be  proved  to  the 
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satisfaction  of  the  court  (85  Pa.,  127)  either  (a) 
ty  the  express  language  of  the  dying  person  (93  Pa., 
284),  or  (b)  may  be  inferred  from  the  evident  danger, 
the  medical  opinion  expressed  to  him,  or  any  other 
fact  or  circumstance  which  might  produce  such  belief 
(91  Pa.,  304). 

Third,  The  death  of  the  declarant  must  actually 
follow  the  making  of  the  statement  (31  Pa.,  215). 
Fourth,  The  declarations  of  a  dying  person  can  be 
admitted  in  evidence  only  where  the  death  of  the  declar- 
ant, and  not  that  of  a  third  person,  is  the  subject  of  the 
trial  (73  Pa.,  321,  and  i  Yeates,  415).  Thus,  A  and  B 
are  murdered.  Before  B's  death,  she  made  a  dying 
statement  implicating  C  in  the  crime.  It  was  held  that 
at  the  trial  of  C  for  the  murder  of  A,  the  dying  declara- 
tions of  B  could  not  be  given  in  evidence. 

Form  of  Dying  Declarations. — ^The  form  of  the 
dying  declaration  is  immaterial  (Chamberlayne's  Best 
Evidence,  456).  They  may  be  written,  by  word  of 
mouth,  by  signs,  or  any  other  method  of  expressing 
thought  (see  171  Pa.,  273).  Parol  evidence  of  dying 
declarations  reduced  to  writing  may  be  introduced  (a) 
where  the  memorandum  of  such  declarations  has  been 
lost  (45  Vt.,  308),  or  (b)  where  the  memorandum  has 
not  been  read  to  or  signed  by  the  dying  declarant 
(99  Pa.,  17).  There  seems  to  be  doubt  as  to  whether 
parol  evidence  can  be  given  where  the  declaration  is 
subscribed  and  sworn  to  by  the  declarant  (Greenleaf's 
Evidence,  Vol.  I,  Sec.  161).  The  oral  declarations 
of  a  dying  person  may  be  testified  to  by  any  person  who 
heard  them.  The  witnesses  to  such  declarations  must, 
however,  give  substantially  complete  statements  of  the 
substance  of  such  declarations.    In  the  case  of  abortion. 
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it  is  provided  by  act  that  no  person  shall  be  convicted 
-upon  the  uncorroborated  declarations  of  a  woman  in  the 
fear  and  belief  of  impending  death  (Act  June  26,  1895, 
P.  L.,  387). 

Declarations  against  Interest — General  Rule. — It 
is  a  well  settled  rule  of  evidence  that  the  oral  or  written 
declarations  of  a  person  made  at  any  time  (61  Pa.,  202) 
■against  his  pecuniary  or  proprietary  interest  (see  25 
Pa.,  334)  are  admissible  in  evidence  against  him  (57 
Pa.,  152,  and  59  Pa.,  267).  So,  also,  the  acts  and 
declarations  of  a  person  against  his  interest  may  be 
given  in  evidence  in  favor  of  himself  or  those  claim- 
ing under  him  as  well  as  against  himself  (9  S.  &  R., 
57,  and  25  Pa.,  332).  It  is,  perhaps,  needless  to  add 
that  the  declarations  of  a  person  made  in  favor  of 
himself  are  not  admissible  in  evidence  (13  S.  &  R., 
Ss  ) ,  but  that  the  declarations  made  against  his  interest 
are  to  be  taken  as  true  and  construed  strongly  against 
him  (3  Cent,  314;  see  also  85  Pa.,  352).  A  case  in 
which  this  principle  of  evidence  finds  frequent  appli- 
cation is  where  indorsements  of  payments  are  made  by 
a  promisee  before  the  statute  of  limitations  has  pre- 
vented his  maintaining  a  suit.  Such  indorsements 
may  be  given  in  evidence,  if  they  have  been  made  while 
the  statute  was  running  (41  Pa.,  51),  otherwise  they 
will  not  be  admitted  (s  W.  &  S.,  331,  and  145  Pa.. 
167).  Admissions  and  confessions  are  also  declara- 
tions against  interest.  These  subjects  have  been  con- 
sidered in  the  preceding  pages. 

Evidence  in  Former  Proceedings- — When  Admis- 
sif,le_ — The  general  rule  is  that  either  documentary 
or  oral  evidence  given  in  one  trial  may  be  introduced, 
under  certain  conditions,  in  a  subsequent  suit  between 
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the  same  parties  involving  substantially  the  same 
subject  matter  (Greenleaf  Evidence,  Vol.  I.,  Sec. 
163).  Where  the  evidence  is  documentary  the  rule  is 
simple  in  its  application,  including  all  documents  given 
in  evidence  in  the  former  trial  (10  S.  &  R.,  194).  The 
rule  is  more  complicated  in  the  case  of  oral  evidence. 

The  testimony  of  a  witness  in  a  former  trial  may  be 
introduced  in  evidence  in  a  subsequent  trial  involving 
the  same  thing  and  between  the  same  parties  when 
during  the  interim,  such  witness  (a)  has  died  (P.  & 
W.,  412);  or  (b)  has  become  insane  (76  Pa.,  359); 
or  (c)  has  become  affected  with  loss  of  memory  from 
old  age  or  ill  health,  even  though  he  may  be  physically 
able  to  come  into  court  (76  Pa.,  359)  ;  or  (d)  is  too 
ill  to  attend  court  (155  Pa.,  108)  ;'or  (e)  is  out  of  the 
state  (23  Pa.,  73);  or  (f)  could  not  be  found  after 
diligent  search  (169  Pa.,  510;  see  also  i  Mona.,  213)  ; 
or  (g)  has  become  incompetent  to  testify  by  reason  of 
the  death  of  the  other  party  (96  Pa.,  50)  ;  or  (h) 
when  the  evidence  of  what  a  witness  swore  to  in  a 
former  trial  is  introduced  for  the  purpose  of  contradict- 
ing (10  S.  &  R.,  322),  and  under  some  special  circum- 
stances of  corroborating  (7  Watts,  195)  his  testimony 
in  the  subsequent  trial. 

When  Not  Admissible. — As  corollaries  of  the  fore- 
going statements,  it  will  be  seen  that  testimony 
given  in  a  former  suit  can  not  be  introduced  (a)  in 
a  subsequent  suit  between  different  parties  or  (b) 
for  a  different  subject-matter  (17  S.  &  R.,  445),  or 
(c)  where  the  witness  is  alive  and  not  shown  to  be 
without  the  jurisdiction  of  the  court  (2  S.  &  R.,  84), 
or  (d)  when  the  witness  was  not  fully  examined  at 
the  former  trial  (6  W.  &  S.,  58). 
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III.— THE  SUBJECT  OF  THE  PROOF. 

Definition  of  Proof. 

Proof  has  been  defined  as  the  conviction  or  per- 
suasion of  the  mind  of  a  judge  or  jury  of  the  reality  of 
the  fact  alleged.  Proof  may  be  established  (a)  Other- 
virise  than  by  evidence  or  (b)  By  evidence. 

The  facts  which  may  be  proved  otherwise  than  by 
evidence  may  be  grouped  under  the  general  heads — 

(a)  Admitted  Facts  and  (b)  Judicial  Notice. 

A.— FACTS  PROVED  OTHERWISE  THAN  BY  EVIDENCE. 

Admitted  Facts. — It  is  a  fundamental  rule  of 
evidence  that  no  fact  need  be  proved  in  the  trial  of  a 
civil  case  which  the  parties  or  their  authorized  agents 
agree  to  admit.  Indeed  the  rule  goes  to  the  extreme 
of  not  permitting  a  fact  to  be  proved  which  has  been 
admitted  in  the  pleadings  (70  Pa.,  450).  Of  course, 
in  criminal  cases  the  accused  can  make  no  admissions 
as  to  dispense  with  proof  (Greenleaf  Evidence,  Vol. 
III.,  Sec.  39). 

Judicial  Notice. — There  are  certain  facts  of 
which  the  court  will  take  judicial  notice.  Such  facts 
need  not  be  proved  by  either  party  to  a  suit,  unless  the 
court  shall  require  that  evidence  be  furnished  of  the 
fact.  The  facts  of  which  judicial  notice  may  be  taken 
will  be  grouped  under  the  several  heads  of  (a)  Statutes, 

(b)  Customs,  (c)  Matters  of  General  Knowledge,  (d) 
and  Official  Character  of  Public  Officers. 

Statutes. — The  courts  of  Pennsylvania  .will  take 
judicial  notice  of  the  public  statutes  of  Congress  and 
of  sister  states  incorporated  by  implication  therein 
(7  Pa.,  306),  or  necessary  to  be  known  in  proceedings 
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in  the  state  courts  which  are  reviewable  by  the  Supreme 
Court  of  the  United  States  (27  Pa.,  479).  Judicial 
notice  will  also  be  taken  of  the  general  local  acts  of 
the  state  legislature  of  Pennsylvania  where  such  acts 
are  of  a  public  character  (24  Pa.,  131),  but  not  where 
they  are  of  a  private  nature  (87  Pa.,  468).  A  muni- 
cipal ordinance  is  not  the  subject  of  judicial  notice. 
Its  existence  must  be  proved  by  evidence  (11  York, 
138,  see  13  W.  N.  C,  468). 

Customs. — The  courts  may  take  judicial  notice  of 
a  notorious  and  universal  custom.  Thus,  the  courts 
may  take  judicial  notice  of  the  custom  of  merchants 
to  charge  interest  on  accounts  for  goods  sold  and 
delivered  (3  W.  &  S.,  271,  and  25  Pa.,  411). 

Matters  of  General  Knowledge. — ^Judicial  notice 
may  be  taken  of  facts  of  general  knowledge.  Thus, 
the  standard  of  weights  and  measures,  and  money  need 
not  be  proved,  nor  matters  of  general  public  history 
(5  Pa.,  480),  nor  the  facts  which  happen  in  the  ordi- 
nary course  of  nature  (46  N.  Y.,  421),  nor  the  natural 
or  artificial  divisions  of  time  (127  Pa.,  371),  nor  the 
principal  geographical  facts  (loi  Pa.,  807),  nor  the 
civil  divisions  of  the  country  or  state  (11  Pa.,  C.  C, 
273,  but  see  18  Pa.,  C.  C,  381),  nor  the  simple  mat- 
ters of  science  (76  Pa.,  340,  but  see  92  Pa.,  15),  nor 
matters  of  common  experience  (loi  Pa.,  507),  nor 
facts  of  public  importance  (12  Pa.,  C.  C,  529). 

Official  Character  of  Public  Officers. — ^Judicial 
notice  will  be  taken  of  the  official  character  or  acts  of 
public  officers.  Thus,  the  official  character  or  acts 
need  not  be  proved  of  a  collector  of  internal  revenue 
(112  Pa.,  161),  or  of  a  justice  of  the  peace  (14  Pa., 
413),  or  of  a  member  of  the  bar  (22  W.  N.  C,  348). 
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B.— FACTS  PROVED  BY  EVIDENCE. 

As  stated  in  another  paragraph,  facts  may  be 
proved  either  by  (a)  oral  or  by  (b)  documentary 
evidence. 

Oral  Evidence. — Definition  of  and  General  Rules 
Relating  to  Oral  Evidence. — Oral  evidence  has  been 
defined  as  the  statements  made  by  witnesses  in  the 
trial  of  a  case.  These  statements  may  be  made  by 
spoken  words,  signs,  or  any  method  other  than  docu- 
ments, by  which  thoughts  are  communicated.  The  gen- 
eral and  a  fundamental  rule  of  oral  evidence  is  that  it 
may  be  used  for  the  purpose  of  proving  any  and  all 
facts  in  issue  or  relevant  to  the  facts  in  issue.  There 
is  one  fundamental  essential  of  oral  evidence.  It  must 
be  direct.  This  means  that  if  the  oral  evidence  refers 
to  a  fact  alleged  to  have  been  perceived  by  the  sense  of 
sight,  hearing,  touch,  or  any  other  sense,  or  perceived 
in  any  other  manner,  it  must  be  the  testimony  of  a  wit- 
ness who  says  that  he  perceived  the  fact  by  that  sense  or 
in  that  manner  (Stephen's  Digest  Evidence,  126). 
There  are,  of  course,  exceptions  to  this  general  rule. 
Many  of  these  exceptions  have  been  stated  under  the 
general  subject  of  Relevancy  and  will  not  be  repeated 
here. 

Where  Oral  Evidence  May  Vary  the  Terms  of  a 
Written  Contract — General  Rule. — The  general  rule 
is  that  oral  evidence  is  inadmissible  to  vary,  add  to, 
cut  down,  control,  or  contradict  the  ascertained  pur- 
port of  any  document  under  seal  or  other  valid  written 
instrument  of  a  solemn  and  conclusive  nature,  in  any 
suit  founded  upon  such  instrument  (  75  Pa. ,  1 08 ) .  This 
rule  has  been  held  to  apply  to  written  contracts  of  a  gen- 
eral nature  (i  Binn.,  610),  to  deeds  (5  Binn.,  109),  to 
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mortgages  (179  Pa.,  308),  to  promissory  notes  (71 
Pa.,  462),  to  checks  (4  Pa.,  493),  and  to  bills  (6 
Watts,  424).  In  the  following  sentences  the  words 
"parol"  and  "oral"  will  be  used  in  a  similar  sense.  The 
-word  will  include  not  only  evidence  by  word  of  mouth, 
but  all  extrinsic  evidence  by  which  the  terms  of  a 
written  contract  may  be  changed,  modified,  or  supple- 
mented. 

Exceptions  to  General  Rule. — There  are  numerous 
and  important  exceptions  to  the  general  rule  just 
stated.  The  more  important  of  these  exceptions  will 
be  outlined  under  the  general  heads  of  (a)  To  Prove 
Praud,  (b)  To  Prove  Mistake,  (c)  To  Prove  Oral 
Contemporaneous  Agreement,  (d)  To  Prove  Subse- 
quent Parol  Agreement,  (e)  To  Prove  Distinct  Verbal 
Collateral  Agreement,  (f)  To  Prove  Other  Considera- 
tion, (g)  To  Define  Subject-Matter,  (h)  To  Prove 
the  Meaning  of  Terms,  (i)  To  Remove  an  Ambiguity, 
(j)  To  Change  a  Date,  or  (k)  To  Supplement  an 
Incomplete  Instrument. 

To  Prove  Fraud. — It  is  a  well  settled  rule  of  evi- 
dence that  oral  testimony  may  be  given  in  evidence  to 
show  that  a  written  contract  was  entered  into  because 
of  fraudulent  misrepresentations  made  at  the  time 
of  the  execution  of  the  written  instrument  (56  Pa., 
250).  Thus,  it  may  be  shown  that  a  material  stipula- 
tion was  inserted  in  (56  Pa.,  250)  or  omitted  from 
(i  S.  &  R.,  464)  a  written  instrument  because  of  the 
fraudulent  misrepresentations  of  one  of  the  parties. 
So,  also,  oral  evidence  is  admissible  to  show  that  a 
person  was  induced  to  sign  a  written  contract  by  the 
false  and  fraudulent  representation  as  to  the  legal 
-effect  of  such  instrument  (10  S.  &  R.,  290). 
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To  Prove  Mistake. — Oral  evidence  may  be  intro- 
duced to  correct  a  mistake  in  a  written  contract  (19 
^a-.  235)  or  deed  (56  Pa.,  308),  and  to  show  the  real 
intent  of  the  parties.  This  mistake  may  relate  either 
.to  a  clause  omitted  (2  Whart,  75,  and  iii  Pa.,  643) 
or  inserted  (14  S.  &  R.,  448,  and  163  Pa.,  112).  But 
■oral  evidence  is  not  admissible  to  correct  a  mistake  as 
to  the  legal  effect  of  a  written  instrument,  unless  the 
T^arty  who  induced  the  mistake  is  seeking  to  take 
advantage  of  it  (20  Pa.,  478).  Nor  will  oral  evidence 
be  admitted  where  the  mistake  is  due  to  the  supine 
negligence  of  the  party  alleging  it  (102  Pa.,  17,  and 
5W.  N.  C,  183). 

To  Prove  Oral  Contemporaneous  Agreement. — 
Another  important  exception  to  the  general  rule  is 
where  there  is  an  oral  agreement  contemporaneous  with 
the  execution  of  the  written  instrument,  on  the  faith 
of  which  such  instrument  was  executed.  The  settled 
rule  is  that  in  such  case  oral  evidence  is  admissible  to 
alter,  vary,  or  contradict  the  written  instrument  (6 
S.  &  R.,  171).  Thus,  A  leases  a  farm  from  B  relying 
on  the  contemporaneous  verbal  promise  of  B  to  build 
a  barn  "by  harvest."  B  fails  to  build  the  barn  and  A 
brings  an  action  for  damages.  In  this  suit  A  can  show 
-that  he  executed  the  lease  in  consideration  of  B's 
promise  to  build  the  barn  (78  Pa.,  469).  Moreover, 
where  the  contemporaneous  stipulations,  which  induce 
the  execution  of  the  written  instrument,  are  made 
by  an  agent  in  the  course  of  his  employment,  such 
stipulations  and  promises  are  admissible  to  vary  the 
written  contract  which  the  principal  seeks  to  enforce — 
even  though  the  agent  had  no  authority  to  make  the 
^stipulations  (80  Pa.,  363). 
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But  a  contemporaneous  inducing  agreement  by  a 
person  having  no  interest  in  either  the  written  or  verbal 
agreement  will  not  be  admitted  to  vary  the  terms  of  the 
written  contract  ( 13  S.  &  R.,  28).  Nor  will  a  contem- 
poraneous parol  agreement  be  admitted  in  evidence  to 
vary  the  terms  of  the  written  contract  where  it  is  not 
proved  or  offered  to  be  proved  that  the  parol  agree- 
ment was  broken  (126  Pa.,  347).  A  frequent  way  in 
which  the  contemporaneous  parol  agreement  is  broken 
is  in  the  attempted  use  of  the  written  instrument  in 
violation  of  such  agreement  (11  Pa.,  233).  Thus, 
if  A  claims  lot  X  under  a  deed  made  by  B,  it  may  be 
shown  by  evidence  that  at  the  time  B  executed  the 
deed  he  expressly  stated  that  lot  X  was  to  be  excepted 
from  the  operation  of  the  deed  (i  Binn.,  616;  see  also 
66  Pa.,  348). 

To  Prove  Subsequent  Parol  Agreement. — Oral 
evidence  is  admissible  for  the  purpose  of  proving  a  new 
and  distinct  subsequent  oral  agreement  which  in  any- 
way supplements  (56  Pa.,  290),  modifies  (4  S.  &  R., 
241),  or  is  a  substitute  for  the  written  agreement 
(2East.R.,638,and6Whart,  303).  This  modification, 
change,  or  substitution  of  a  written  contract  by  a  sub- 
sequent agreement  may  be  proved  by  the  evidence  of 
(a)  an  express  agreement  or  (b)  of  acts  necessarily 
i,nvolving  a  subsequent  agreement  (149  Pa.,  17,  and 
see  also  130  Pa.,  53). 

To  Prove  Verbal  Collateral  Agreement. — It  is  not 
in  violation  of  the  rule  against  the  variation  of  a  writ- 
ten contract  by  parol  to  admit  in  evidence  the  proof  of 
a  verbal  agreement  collateral  to  but  not  a  necessary 
part  of  a  separate  and  distinct  written  contract  (109 
Pa.,  617).    Thus,  where  a  father  conveys  to  his  son 
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his  real  estate,  in  consideration  of  which  the  son  gives 
to  the  father  a  bond  to  support  him,  it  is  competent 
to  prove  that  the  father  also  transferred  to  the  son 
his  personal  property  on  the  farm  by  a  verbal  agree- 
ment, in  consideration  of  the  son's  agreeing  to  pay  the 
father's  debts  (27  Pa.,  144). 

To  Prove  Other  Consideration. — A  different  (27 
Pa.,  151)  or  greater  consideration  (7  W.  &  S.,  394) 
than  that  expressed  in  the  written  instrument  may  be 
shown  by  parol  evidence,  provided  such  other  consider- 
ation does  not  contradict  (3  Yeates,  172)  or  is  not 
inconsistent  with  the  expressed  consideration  (57  Pa., 
410).  Moreover,  parol  evidence  is  admissible  to  prove 
failure  of  consideration  (16  Pa.,  289)  and  also  to  show 
the  actual  consideration  where  none  is  expressed  in  the 
written  instrument  (i  P.  &  W.,  486,  and  56  Pa.,  132). 
While  parol  evidence  is  inadmissible  to  contradict  an 
express  consideration  (3  Yeates,  172;  i  Binn.,  502,  and 
2  Watts,  185),  yet  the  absence  of  a  valuable  considera- 
tion or  gross  inadequency  of  consideration  may  be  con- 
sidered as  evidence  of  fraud  (22  Pa.,  245;  92  Pa.,  268, 
and  151  Pa.,  322). 

To  Define  Subject  Matter. — Oral  evidence  may  be 
introduced  to  explain  (46  Pa.,  420)  or  identify  (2  P. 
&  W.,  361)  the  subject  matter  of  a  written  contract. 
Thus,  parol  evidence  may  be  introduced  in  order  to 
determine  the  amount  of  property  covered  by  a  mort- 
gage (88  Pa.,  368),  or  the  location  of  the  land  con- 
veyed (173  Pa.,  496),  or  the  direction  of  a  boundary 
line  (36L.  I.,  392). 

To  Prove  Meaning  of  Terms. — The  general  rule 
is  that  parol  evidence  is  admissible  to  explain  and  prove 
the  meaning  oi  technical,  local,  generic,  foreign,  obso- 
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lete,  indefinite  or  equivocal  terms  of  a  written  instru- 
ment (25  Pa.,  210).  But  parol  evidence  will  not  be 
admitted  where  the  meaning  of  the  term  is  clear  (108 
Pa.,  481),  or  the  words  are  used  in  their  ordinary 
sense  (but  see  40  Pitts.,  L.  J.,  82),  or  where  there  is 
no  latent  ambiguity  (56  Pa.,  442),  or  allegation  of 
fraud,  accident,  or  mistake  (151  Pa.,  499). 

To  Remove  Ambiguity. — Oral  evidence  of  the 
statements  made  by  any  party  to  a  written  instrument 
as  to  his  intentions  in  reference  to  the  subject  matter 
of  the  contract  or  as  to  his  understanding  of  the  mean- 
ing of  the  terms  of  the  contract  may  be  introduced  to 
explain  that  which  would  otherwise  be  ambiguous 
(94  Pa.,  332,  9  Watts,  i).  This  general  rule  goes  so 
far  in  removing  an  ambiguity  as  to  admit  in  evidence 
not  only  the  declarations  made  by  a  party  at  (64  Pa., 
464)  or  before  (67  Pa.,  108)  the  signing  of  the  con- 
tract, but  also  evidence  of  all  the  circumstances  attend- 
ing the  execution  of  such  contract  (2  W.  N.  C,  105). 

To  Change  a  Date. — ^The  dates  expressed  on  any 
written  instrument  are  not  conclusive.  They  may  be 
altered  or  varied  by  the  introduction  of  parol  evidence. 
Thus,  parol  evidence  has  changed  the  expressed  date 
of  a  deed  (2  Yeates,  278),  or  of  a  power  of  attorney 
(59  Pa.,  398),  or  of  a  mortgage  (18  W.  N.  C,  6),  or 
of  a  negotiable  instrument  (90  Pa.,  52). 

To  Supplement  an  Incomplete  Instrument. — Parol 
evidence  may  also  be  given  to  supplement  an  incom- 
plete written  instrument.  The  incompleteness  of  the 
instrument  may  be  referred  to  in  the  contract  (3  P.  & 
W.,  122),  or  may  in  any  way  be  apparent  on  its  face 
(31  Pa.,  265),  as  where  it  arises  from  an  error  in 
drafting  it  (181  Pa.,  8,  and  120  Pa.,  425). 
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Documentary  Evidence — Definition  and  Gen- 
eral Rule  Relating  to  Documentary  Evidence. — 
Documentary  evidence  includes  those  documents  by- 
means  of  which  facts  are  proved.  Documentary  evidence 
may  be  either  (a)  best  or  (b)  secondary.  The  general 
rule  of  evidence  is  that  the  contents  of  a  document  must 
be  proved  by  the  best  evidence.  There  are,  of  course, 
exceptions  to  this  general  rule.  The  more  important  of 
these  exceptions  will  be  stated  in  considering  what  is 
best  and  what  is  secondary  evidence. 

Best  Evidence. — It  should  be  made  clear  that  the 
best  evidence  does  not  mean  that  evidence  of  a  weaker 
character  will  be  rejected  because  evidence  of  greater 
probative  force  might  have  been  given  (148  Pa.,  130 
and  50  Pa.,  319).  Thus,  the  testimony  of  reliable 
witnesses  that  certain  stains  are  blood  spots  will  not 
be  excluded  because  the  best  evidence  would  be  a  micro- 
scopic test  or  chemical  analysis  (50  Pa.,  319)  of  such 
spots.  Best  or  primary  evidence  simply  means  that, 
in  the  absence  of  a  satisfactory  explanation  of  the 
non-production  of  a  document,  the  (a)  existence  or 
(b)  contents  of  such  document  can  not  be  proved  by 
parol  (4  Watts,  218)  or  by  annexed  copy  (16  S.  &  R.,. 
214).  The  original  document  is  the  best  proof  of  its 
existence  or  contents. 

The  most  frequent  applications  of  the  rule  relative 
to  the  best  evidence  are  in  cases  of  the  (a)  Proof  of 
Exhibits,  (b)  Proof  of  Books  of  Original  Entry,  (c) 
Proof  of  the  Execution  Instruments,  (d)  Proof  of 
Handwriting,  and  (e)  Proof  of  Altered  and  Mutilated 
Instruments. 

Proof  of  Exhibits. — It  is  a  well  settled  rule  of 
evidence  that  facts  may  be  proved  or  disproved,  either 
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in  civil  (i  Gr.,  355)  or  criminal  (loi  Pa.,  380)  cases, 
by  exhibiting  to  the  notice  of  the  court  any  person 
(i  Gr.,  355)  or  thing  material  to  the  issue  (loi  Pa., 
380)  which  would  have  the  efifect  of  direct  proof  with- 
out the  intervention  of  the  testimony  of  witnesses; 
Thus,  in  an  action  for  malpractice  in  setting  a  broken 
arm,  the  injured  limb  may  be  shown  to  the  jury.  So 
a  human  skull  may  be  exhibited  for  the  purpose  of 
proving  the  nature  of  the  wounds  or  the  identity  of  the 
deceased. 

Such  evidence  is  called  real  evidence  and  may  take 
the  form  of  (a)  wounds  and  personal  injuries  (i  Gr., 
355) >  (b)  weapons  and  missiles  (14  Gray,  Mass., 
419),  (c)  person's  personal  appearance  (2  Gr.,  43,  and 
14  Allen,  Mass.,  197),  (d)  marks  of  identity  (loi 
Pa.,  380),  (e)  models,  diagrams  and  maps  (134 
Pa.,  383),  (f)  photographs  (76  Pa.,  340),  (g)  view 
of  premises  by  jury  (139  Pa.,  yy),  (h)  or  physical 
examination  of  parties  (26  W.  N.  C,  230).  Nothing 
need  be  added  in  reference  to  the  first  five  classes  given 
above,  except  that  in  these,  as  in  all  real^jevidence,  there 
must  be  clear  proof  properly  identifying  and  ,authenti- 
cating  the  thing  given  in  evidence  (188  Pa.,  496). 

Photographs. — Photographs  may  be  admitted  in 
evidence  in  either  a  civil  (188  Pa,,  496)  or  criminal 
(76  Pa.,  340)  suit.  However,  it  is  necessary  to  give 
preliminary  proof  of  the  care  and  accuracy  with  which 
the  photograph  was  taken  and  of  its  relevancy  to  the 
fact  at  issue,  before  it  will  be  admitted  in  evidence 
(188  Fa.,  496). 

View  of  Premises  by  Jury. — ^The  trial  judge  has 
full  discretion  in  the  matter  of  permitting  a  jury  to 
view  the  groimd  where  a  crime  (139  Pa.,  yy)  or  a  tort 
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{192  Pa.,  137)  was  committed.  Where  this  privilege 
is  granted,  it  is  not  necessary  that  the  prisoner,  plaint- 
ifif  or  counsel  of  either  shall  accompany  the  jury  (158 
Pa.,  501). 

Physical  Examination. — The  court  has  also  full 
discretion  in  the  granting  of  ah  order  on  a  party  to 
submit  to  a  personal  examination  where  the  injuries 
are  not  obvious  and  the  plaintiff's  statement  does  not 
^ive  the  injuries  with  sufficient  definiteness  (7  Pa., 
C  C,  565).  However,  the  usual  practice  is  for  the 
■court  to  first  require  the  plaintiff  to  furnish  a  bill  of 
particulars  of  his  or  her  injuries,  in  order  to  ascer- 
tain whether  or  not  a  personal  examination  is  neces- 
sary. If  the  plaintiff  refuse  to  give  such  particulars, 
the  order  for  personal  examinationwill  be  made  (4-5  Leg. 
Int.,  434).  If  the  plaintiff  refuse  to  submit  to  such 
personal  examination,  the  case  will  not  be  allowed  to> 
proceed  (45  Leg.  Int.,  434,  and  34  W.  N.  C,  295 ) .  The 
order  should  permit  at  the  personal  examination  the 
presence  of  the  plaintiff's  physician,  and  of  such  friends 
as  he  or  she  might  think  proper  to  have  present  (34 
W.  N.  C,  295).  No  court  has  the  power  to  order  that 
the  examination  of  the  person  of  a  witness  shall  take 
place  before  the  jury  (8  W.  N.  C,  253). 

Proof  of  Books  of  Original  Entry. — While  a 
party's  books  of  account  are  not  always  the  best  or  only 
evidence  of  a  claim  (3  Whart.,  75),  yet  where  the  oath 
•of  a  party  is  supplemented  (78  Pa-.,  174)  by  books  of 
original  entry  the  best  possible  evidence  of  the  validity 
of  the  claim  is  furnished  (19  Pa.,  335).  The  books 
of  account  which  are  given  in  evidence  must  be  books 
of  original  entry.  If  this  be  the  ledger,  it  will  be 
admissible  (62  Pa.,  1.36).    Where  the  entries  are  first 
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made  upon  a  slate  or  paper  and  afterwards  transcribed 
into  the  regular  account  book,  such  book  may  be 
admitted  in  evidence  if  the  entries  are  transcribed 
within  a  reasonable  time  (62  Pa.,  136).  An  interval 
of  six  days  has  been  held  as  being  too  long  (5  Watts^ 
432;  see  9  S.  &  R.,  285). 

By  Whom,  How,  and  When  Entries  Should  be 
Made. — These  entries  should  be  made  by  the  party  or 
some  authorized  person  in  his  employ.  Entries  by  per- 
sons not  in  his  service  are  not  admissible  (i  Yeates, 
321).  So,  also,  it  seems  that  the  entries  made  by- 
lawyers  or  physicians  in  their  books  cannot  be  received 
as  evidence  of  the  value  of  their  professional  services 
(48  Pa.,  22,  and  178  Pa.,  78). 

The  entries  may  be  made  either  in  ink  or  with  lead 
pencil  (12  Pa.,  168).  They  must  be  made  contem- 
poraneous with,  or  at  or  about  the  time  of  the  transac- 
tion. Thus,  the  entry  should  be  made  about  the  time 
the  goods  have  been  selected  and  set  aside  by  the  pur- 
chaser (2  W.  &  S.,  9),  or  are  ready  for  manual  delivery 
(17  Pa.,  389),  or  have  been  shipped  (5  W.  &  S.,  377). 
Entries  which  have  been  made  two  or  three  days  after 
delivery  will  not  be  admitted  in  evidence  (14  Phila., 
306). 

Of  What  Books  of  Original  Entry  are  Evidence. — 
It  may  be  stated,  in  general,  that  a  book  of  original 
entry  is  evidence  of  (a)  goods  sold  and  delivered  (5 
W.  &  S.,  377),  (b)  of  work  done  (i  Yeates,  347),  and 
(c)  of  the  prices  paid  for  the  goods  or  work.  It  is 
not  evidence  of  a  casual  sale  (11  Pa.,  310),  or  of 
the  performance  of  any  special  contract  outside  of 
the  usual  course  of  the  party's  business  (10  Watts, 
249),  or  of  any  fact  collateral  to  the  fact  at  issue 
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(5  S.  &  R.,  226,  and  i  Yeates,   198),  or  of  money- 
loaned  or  expended  (4  Watts,  432,  and  176  Pa.,  466). 

It  should  not  be  forgotten  that  books  excluded  as 
books  of  original  entry  (34  Leg.  Int.,  115)  may  never- 
theless be  introduced  in  evidence  for  the  purpose  of  (a) 
corroborating  or  (b)  impeaching  other  evidence 
(28  Pa.,  501 ),  or  for  the  purpose  of  (c)  refreshing  the 
memory  of  the  party  (7  Pa.,  327) .  Thus,  a  check  book 
together  vi^ith  the  check  may  be  admitted  in  evidence 
for  the  purpose  of  proving  the  payment  of  a  debt. 

How  the  Books  of  Original  Entry  of  a  Dead  or 
Absent  Person  May  be  Proved. — Where  the  person  who 
made  the  entries  is  (a)  dead  (i  W.  &  S.,  356,  and  169 
Pa.,  126)  or  (b)  has  been  absent  for  over  seven  years 
and  can  not  be  found  (3  W.  N.  C,  214),  or  (c)  is 
absent  from  the  state  (8  Watts,  yy)  the  books  may  be 
admitted  in  evidence  upon  proof  of  the  handwriting  of 
such  deceased  or  absent  person.  The  handwriting  may 
be  proved  by  a  clerk  or  any  person  who  has  seen  the 
deceased  or  absent  person  write,  or  by  expert  testi- 
mony. 

Proof  of  the  Execution  of  Instruments — General 
Rule  Relative  to  Attested  or  Unattested  Instruments. — 
It  is  a  fundamental  rule  of  evidence  that  no  written 
instrument  attested  or  unattested  can  be  admitted  in  evi- 
dence, unless  proof  of  the  execution  of  such  instrument 
has  first  been  given  (96  Pa.,  238).  Thus,  neither  a 
receipt  (18  W.  N.  C,  439)  nor  a  letter  (130  Pa.,  193) 
can  be  given  in  evidence  without  proof  of  the  hand- 
writing of  the  alleged  writer.  Nor  can  the  contents  of  a 
letter  be  proved  against  a  principal  until  the  (a)  execu- 
tion of  the  instrument  by  the  agent  and  (b)  his: 
authority  to  act  for  the  principal  are  established  (141 
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Pa.,  73).  In  general,  it  may  be  stated  that  proof  of 
the  handwriting  of  the  maker  of  an  instrument  is  all 
that  is  necessary  in  the  preliminary  proof  to  admit 
the  instrument.  The  time,  manner,  and  circumstances 
of  its  execution  need  not  be  shown  (2  W.  &  S.,  190, 
and  Add.,  31).  However,  a  corporate  seal  should  be 
proved  to  be  that  of  the  corporation  which  it  purports 
to  be  (7S.  &R.,  313). 

Qualifications  of  General  Rule — Rule  of  Court. — 
There  are  three  important  qualifications  of  this  general 
rule.  First,  Proof  of  the  execution  of  an  instrument 
sued  upon  may  be  dispensed  with  by  a  rule  of  court. 

Second,  There  is  no  proof  required  of  instruments 
acknowledged  or  proved  under  the  Acts  of  Assembly 
relating  to  the  recording  of  instruments. 

Third,  The  execution  of  an  ancient  document  does 
not  have  to  be  proved. 

The  courts  have  the  power  to  make  such  rules  as 
will  admit  in  evidence  all  instruments  sued  upon,  unless 
(a)  the  execution  of  such  instrument  be  denied  by 
affidavit  filed,  or  (b)  unless  notice  be  given  that  proof 
of  the  execution  of  the  instrument  will  be  required  (90 
Pa.,  891).  Where  such  rules  exist  and  no  affidavit 
has  been  filed  or  notice  given,  the  instrument  will  be 
admitted  in  evidence  without  proof  of  its  execution 
(161  Pa.,  348,  and  20  Phila.,  230). 

Instruments  Acknowledged  Under  Act  of  Assettt- 
bly. — There  are  several  acts  of  assembly  which  provide 
for  the  recording  of  certain  instruments  which  have 
been  properly  acknowledged  by  the  parties  or  proved 
ty  the  subscribing  witnesses,  ^^'^here  such  instruments 
are  so  acknowledged  or  proved  as  to  entitle  them  to  be 
recorded,    a   certificate   of   such   acknowledgment   or 
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proof  by  a  notary  public  or  other  person  author- 
ized to  take  acknowledgment  or  to  receive  proofs, 
dispenses  with  the  proof  of  execution  (3  W.  &  S., 
334).  This  rule  obtains  even  though  the  instrument 
has  not  been  recorded  (54  Pa.,  75,  and  i  Dall.,  66- 
loi),  or  even  acknowledged  until  after  the  commence- 
ment of  the  action  in  which  it  is  to  be  used  (3  P.  &  W., 
136). 

Ancient  Documents. — The  settled  rule  is  that 
ancient  documents,  over  thirty  years  old  ( 14  W.  &  S., 
378),  which  are  produced  from  the  proper  custody 
31  Leg.  Int.,  325)  may  be  admitted  in  evidence  without 
proof  of  their  execution  or  of  the  handwriting  in  which 
they  are  written. 

Proof  of  E^^ecution  of  Attested  Instrument. — An, 
instrument  is  attested  when  its  authenticity  is  vouched 
for  by  subscribing  witnesses.  A  subscribing  witness 
is  a  person  who  is  present  at  the  execution  of  a  written 
instrument  and  signs  his  name  to  it  at  the  time  the 
instrument  is  executed,  and  at  the  request  of  the  party 
making  the  same.  A  person,  although  present  at  the 
execution  of  the  instrument,  can  not  become  a  subscrib- 
ing witness  by  signing  his  name  at  any  subsequent 
time  (99  Pa.,  231),  as  at  the  trial  (9  Pa.,  441).  The 
general  rule  is  that  where  there  are  subscribing  wit- 
nesses, they  must  be  called  to  prove  the  execution  of 
the  instrument  (i  Dall.,  228,  and  22  Pa.,  36)  whether 
the  suit  be  between  the  original  or  third  parties  (9  Pa., 
441).  As  to  the  sufficiency  of  proof  by  a  subscribing 
witness,  it  may  be  stated  that  his  recognizing  his  own 
signature  will  suffice,  even  though  he  does  not  identify 
the  signature  of  the  party  who  executed  the  instrument 
{^49  Pa.,  155),  or  state  positively  that  the  party  sought 
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to  be  charged  with  the  signature  was  the  person  who 
signed  the  instrument  in  his  presence  (57  Pa.,  397). 

If  the  subscribing  witnesses  (a)  die  (164  Pa.,  51), 
or  (b)  can  not  be  found  after  diHgent  search  (2  S. 
&  R.,  44),  or  (c)  become  by  their  own  act  or  otherwise 
(6  Binn.,  45)  incompetent  to  testify  (3  S.  &  R.,  202), 
the  execution  of  the  attested  instrument  may  be  shown, 
by  proving  the  handwriting  of  such  subscribing  wit- 
nesses. Where  the  signatures  of  the  subscribing  wit- 
nesses can  not  be  proved  by  competent  testimony,  then 
the  handwriting  of  the  maker  of  the  instrument  may 
be  proved  (3  Binn.,  192). 

Proof  of  Handwriting. — The  proof  of  the  hand- 
writing of  a  person  may  be  considered  under  the  gen- 
eral heads  of  (a)  Direct  and  (b)  Corroborative  Proof. 

Direct  Proof — General  Rule. — ^The  general  rule  is 
that  the  handwriting  of  a  person  may  be  proved  by  the 
direct  testimony  of  any  witness  who  has  a  knowledge 
of  the  handwriting  in  question.  However,  no  witness 
will  be  permitted  to  state  his  opinion  as  to  the  hand- 
writing until  his  knowledge  and  the  basis  of  such 
knowledge  are  established  by  preliminary  proof 
(i  P.  &  W.,  216)  to  the  satisfaction  of  the  court 
( 127  Pa.,  371 )  and  unless  his  opinion  is  expressed  with 
a  degree  of  certainty  (23  Pa.,  413,  and  181  Pa.,  138). 

It  should  be  added  that  a  person's  mark  can  not  be 
proved  by  direct  evidence  of  similarity  to  other  marks 
made  by  the  same  person  (17  Pa.,  159,  and  4  Yeates, 
345),  and  that  the  jury  are  the  judges  of  the  similarity, 
of  handwriting  (i  Pa.,  318). 

What  Amounts  to  SuiUcient  Knowledge. — A  per- 
son may  acquire  sufficient  knowledge  of  the  handwrit- 
ing of  another  in  three  different  ways.    First,  He  may 
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have  seen  the  person  write  upon  one  (26  Pa.,  388,  and 
34  Pa.,  365)  or  more  occasions.  Second,  He  may 
never  have  seen  him  write,  but  may  have  become 
familiar  with  the  writing  in  a  long  correspondence 
with  the  writer  (6  S.  &  R.,  568,  and  3  P.  &  W.,  437). 
Third,  He  may  have  become  familiar  with  the  hand- 
writing of  another  person  by  having'had  documents, 
written  by  such  person,  habitually  submitted  to  him  in 
the  course  of  business  (6  S.  &  R.,  568,  and  5  Watts, 
209). 

What  Does  Not  Amount  to  Sufficient  Knowledge. — 
A  witness  whose  only  knowledge  of  another's  hand- 
writing is  derived  from  letters  alleged  to  have  been 
written  by  the  party,  is  not  competent  to  give  an 
opinion  as  to  the  handwriting  in  question  (2  Gr.,  306, 
and  see  2d  Pa.,  318).  Neither  can  a  witness  give  an 
-opinion  as  to  the  handwriting  of  another  who  writes  for 
the  express  purpose  of  showing  such  witness  his  true 
handwriting  and  thus  enabling  him  to  testify  relative  to 
it  (90  Pa.,  89,  and  24  Pa.,  333). 

Revival  of  Memory. — When  the  lapse  of  time  has 
effaced  a  witness'  knowledge  of  handwriting,  he  may 
revive  his  memory  of  it  by  comparing  a  specimen  of 
the  genuine  handwriting.  However,  such  comparison 
must  enable  him  to  testify  independently  of  the  genuine 
specimen.  If  the  coinparison  fails  to  refresh  his 
memory  to  this  extent,  he  is  incompetent  to  prove  the 
handwriting  (26  Pa.,  388). 

Corroborative  Proof — Expert  Testimony. — Expert 
testimony  on  the  subject  of  comparison  with  test  or 
standard  specimens  either  in  criminal  (Add.,  33)  or 
civil  (10  S.  &  R..  no)  cases,  can  be  given  only  in 
corroboration  of  direct  evidence  on  the  same  subject 
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(69  Pa.,  225,  and  yj  Pa.,  20).  An  expert  in  hand- 
writing may  be  defined  in  the  most  general  terms 
as  a  person  whose  business  it  is  to  detect  similarities 
in  handwriting  (11  S.  &  R.,  333).  As  to  the  weight 
of  an  expert's  testimony,  it  may  be  stated  that  such 
testimony  can  not  overcome  that  of  witnesses  testifying 
from  their  own  knowledge  (166  Pa.,  1 19) . 

Comparison  with  Standard  Specimens. — ^The  Act 
of  May  15,  1895  (P.  L.,  69),  makes  experts  compe- 
tent to  make  a  comparison  of  a  given  writing  with 
admitted  or  proved  (see  6  Whart.,  284)  specimens  of 
the  handwriting  of  the  person  sought  to  be  charged  with 
the  writing.  This  act  applies  to  both  civil  and  criminal 
cases  where  the  comparison  is  made  for  the  purpose  of 
corroborating  other  evidence  relative  to  the  handwrit- 
ing in  question. 

It  seems,  however,  that  (a)  an  expert's  testimony 
as  to  the  comparison  of  handwriting  is  not  admissible 
as  independent  proof  of  handwriting  ( 57  Pa.,  438,  and 
96  Pa.,  489),  that  (b)  the  comparison  can  not  be  made 
by  a  witness  having  a  personal  knowledge  of  the  hand- 
writing in  question  (43  Pa.,  9,  but  see  i  P.  &  ^\^,  161 ) , 
and  that  (c)  the  standard  specimens  to  which  the  dis- 
puted writing  is  referred  for  the  purpose  of  comparison 
must  be  (i)  admitted  to  be  genuine,  or  (2)  proved  by 
the  testimony  of  one  who  saw  him  write  the  paper,  or 
(3)  by  evidence  of  equal  certainty  (6  Whart.,  284). 

Proof  of  Altered  or  Mutilated  Instruments. — An 
instrument  altered  (116  Pa.,  551)  or  mutilated  (2 
Yeates,  3j)  in  a  material  part  may  be  admitted  in  evi- 
dence, pro^'^ded  an  explanation  satisfactory  to  the  court 
is  given  of  such  alteration  or  mutilation  (23  Pa.,  244). 
Thus,   the  addition   of  subscribing  witnesses  to   an 
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instrument,  after  the  execution  thereof,  without  the 
consent  of  the  maker  of  such  instrument  will  render 
the  instrument  inadmissible  (8  Pa.,  518).  So  the  alter- 
ation of  the  date  of  a  promissory  note  by  tlie  payee, 
whereby  the  payment  of  the  note  is  retarded,  avoids 
the  note  and  prevents  its  admission  in  evidence  (7  S.  & 
R-,  505)-  But  an  immaterial  alteration  will  not  render 
such  instrument  inadmissible  (126  Pa.,  347) .  The  test 
of  the  materiality  of  the  alterations  seems  to  be  this — - 
has  any  burden  or  peril  been  thereby  imposed  upon  the 
other  party  which  he  would  not  otherwise  have 
incurred  (99  Pa.,  215).  If  such  is  the  result,  the 
alteration  is  material.  However,  an  unauthorized  alter- 
ation by  a  stranger,  even  though  material,  will  not-  pre- 
vent its  admission  (91  Pa.,  242). 

Secondary  Evidence — Definition  of  and  General 
Rule  Relating  to  Secondary  Evidence. — Secondary 
evidence  includes  all  derivative  proof  of  the  existence 
or  contents  of  an  original  document  which  for  some 
good  reason  can  not  itself  be  given  in  evidence.  The 
general  rule  is  that  secondary  evidence  of  a  document 
may  be  admitted  where  a  sufficient  excuse  or  reason 
has  been  given  for  the  non-production  of  the  document 
itself. 

WhenSecondaryEvidenceMaybe  Admitted. — There 
are  five  principal  reasons  which  will  justify  the  admis- 
sion of  secondary  evidence  of  a  document — (a)  when 
the  original  document  can  not  easily  be  removed, 
(b)  where  the  original  is  in  the  possession  of  the 
adverse  party,  (c)  where  the  original  is  in  the  pos- 
session of  a  third  party,  (d)  where  the  original  is  lost 
or  destroyed,  and  (e)  where  the  original  is  a  public 
document. 
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Original  Documents  Can  Not  be  Removed. — 
Secondary  evidence  may  be  given  when  the  original 
document  can  not  easily  be  removed.  Thus,  secondary 
evidence  may  be  given  of  a  libel  written  or  posted  on  a 
wall,  or  of  an  inscription  on  a  tombstone. 

Original  Document  in  Possession  of  Adverse 
Party. — The  existence  or  contents  of  a  document  which 
is  shown  to  be  in  the  possession  of  the  adverse  party 
may  be  proved  by  secondary  evidence,  provided  that 
such  party  has  received  notice  to  produce  the  document 
at  the  trial  and  has  not  done  so  (lo  S.  &  R.,  275). 
Thus,  the  contents  of  a  letter  mailed  to  the  adverse 
party  may  be  proved  by  the  party  mailing  it  (81  Pa., 
114).  However,  the  best  evidence  of  such  letter  is  a 
fac-simile  from  the  letter-book.  When  such  fac-simile 
exists,  parol  evidence  of  the  contents  is  inadmissible 
(43  Pa.,  191). 

The  general  rule  as  to  the  admission  of  secondary 
evidence  obtains  even  though  the  document  be  in  the 
possession  of  the  agent  of  the  adverse  party  (8  Atl., 
876),  and,  it  seems,  even  though  the  adverse  party 
deny  the  existence  of  the  document  (8  York,  38). 

Original  Document  in  Possession  of  Third  Party. — 
Secondary  evidence  of  a  document  may  be  given  when 
the  document  is  in  the  possession  of  a  third  person  who 
is  beyond  the  jurisdiction  of  the  court  (115  Pa.,  425, 
and  2  S.  &  R.,  23).  However,  before  such  secondary 
•evidence  will  be  admitted  there  should  be  some  evi- 
dence that  the  original, document  really  exists  and  is 
genuine  (2  Pa.,  19),  and  that  diligent  efforts  have  been 
made  to  obtain  the  original  document  (2  W.  N.  C,  15). 

Original  Document  is  Lost  or  Destroyed. — The 
■contents  of  a  lost  or  destroyed  ofificial  (3  Yeates,  529), 
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judicial  (165  Pa.,  184)  or  private  (2  Yeates,  200) 
<locument  may  be  proved  by  secondary  evidence,  pro- 
vided two  essential  conditions  be  fulfilled.  First,  The 
existence  and  execution  of  the  document  must  be 
clearly  proved  before  secondary  evidence  of  its  con- 
tents can  be  admitted  in  case  of  its  alleged  loss  (20 
Ps--.  375)-  Second,  The  contents  of  an  alleged  lost 
-instrument  can  not  be  proved  until  there  has  been  proof 
of  diligent  and  unsuccessful  search  for  the  original 
paper  (140  Pa.,  648).  The  sufficiency  of  the  proof  of 
loss  and  search  is  left  to  the  legal  discretion  of  the 
-court  (9  W.  &  S.,  75).  The  court,  of  course,  will  take 
into  consideration  the  antiquity  (102  Pa.,  338)  and 
importance  (8  W.  &  S.,  369)  of  the  document,  and  its 
:bearing  on  the  case  (9  Pa.,  28).  In  general,  it  may  be 
stated  that  the  less  the  importance  of  the  instrument, 
(the  less  the  diligence  required  in  the  search  {"j"]  Pa., 

507). 

In  the  case  of  a  destroyed  document,  the  person 
•'vho  voluntarily  does  away  with  an  instrument  will  not 
be  permitted  to  give  secondary  evidence  of  its  con- 
tents, unless  he  shows  that  he  acted  with  an  innocent 
intent  (*  70  N.  Y.,  280). 

Original  is  a  Public  Document. — Public  documents 
inay  be  either  (a)  of  an  official  or  (b)  unofficial  charac- 
ter. The  proof  of  official  public  documents  claims 
most  attention,  and  will  be  outlined  last. 

UnofUcial  Public  Documents. — Unofficial  public 
■documents  include  medical,  scientific  and  other  treatises 
of  like  character.  The  general  rule  is  that  such  treatises 
•are  not  competent  evidence  to  prove  the  truth  of  matters 

*  In  the  absence  of  a  Pennsylvania  case,  illustrative  of  this  prin- 
ciple, this  New  York  authority  is  cited. 

38 
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Stated  in  them.  They  can  neither  be  read  to  the  jury 
nor  given  in  evidence  to  sustain  or  contradict  a  wit- 
ness. However,  they  may  be  given  in  evidence  to  con- 
tradict an  expert  witness  who  has  given  them  as  author- 
ities for  his  opinion,  so  they  may  be  read  to  an  expert 
in  cross-examination  for  the  purpose  of  testing  his 
knowledge  (Stephen's  Digest  of  Evidence,  82-83). 

Official  Public  Documents. — Official  public  docu- 
ments may  be  considered  under  the  heads  of  (a) 
Records  and  Judicial  Proceedings,  (b)  Unwritten  and 
Statutory  Laws. 

Records  and  Judicial  Proceedings. — The  judicial 
records  which  may  be  proved  in  subsequent  judicial 
proceedings  may  be  ( i )  the  records  of  foreign  courts, 
(2)  or  of  the  United  States  courts,  (3)  or  of  the  courts 
of  this  or  (4)  of  a  sister  state. 

The  records  of  any  foreign  court  may  be  proved  in 
Pennsylvania  when  they  are  accompanied  by  a  certifi- 
cate or  other  evidence  which  shows  by  whom  and  by 
what  authority  the  copy  of  the  records  was  made 
(2  Dall.,  143,  and  19  Phila.,  128). 

The  seal  of  the  Circuit  Court  of  the  United  States 
(14  Pa.,  228),  like  the  seal  of  the  Pennsylvania  State 
Court  (14  S.  &  R.,  153)  proves  itself.  Hence,  the 
records  which  contain  the  seals  of  these  courts  require 
no  additional  authentication. 

The  Act  of  Congress  of  May  26,  1790  (Rev.  Stat, 
Sec.  905 )  provides  for  the  proper  authentication  of  the 
proceedings  of  courts  of  record  of  sister  states.  The 
copy  of  the  proceedings  in  such  states  must  be  accom- 
panied by  a  certificate  of  the  judge  of  the  proper  court 
to  the  effect  that  the  attestation  of  the  clerk  is  in  due 
form  (s  Kulp,  255).    Due  form  means  that  it  is  accord- 
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ing  to  the  forms  used  in  the  state  from  which  the 
record  comes  (lo  Pa.,  157). 

In  general,  the  record  or  docket  of  the  Justice  of  the 
Peace  can  be  proved  in  the  courts  of  Pennsylvania  only 
by  the  production  of  the  original,  or  by  a  sworn  copy 
(32  Pa.,  539).  There  are  two  exceptions  to  this  gen- 
eral statement.  First,  The  Act  of  March  29-,  i860 
(P.  L.,  342)  makes  a  transcript  of  the  dockets  of 
records  of  a  Justice  of  the  Peace,  of  other  states,  when 
certified  under  their  hands  and  official  seals  and  verified 
by  the  certificate  of  the  clerk  or  prothonotafy  of  the 
county  court,  legal  evidence  of  the  judgments  entered 
by  such  Justices.  Second,  The  Act  of  March  12,  1869 
(P.  L.,  322)  makes  the  properly  certified  and  official 
acts  of  magistrates  in  the  cities  of  Philadelphia  arid 
Lancaster  admissible  in  evidence  without  an  additional 
certificate  as  to  the  official  character  of  the  magistrate 
from  the' clerk  or  prothonotary  of  the  county  court. 

Proof  of  the  Law  of  a  State  or  Foreign  Country^- 
Generai  Rule. — It  is  a  settled  principle  of  evidence  that 
the  courts  can  not  take  judicial  notice  of  either  the 
statute  (6  Binn.,  321)  or  common  (15  S.  &  R.,  84) 
law  of  another  state  (15  S.  &  R.,  84)  or  foreign  coun- 
try (10  Watts,  158).  Such  law  must  be  proved  as  a 
matter  of  fact.  The  presumption  in  the  absence  of  such 
proof  is  that  the  law  in  the  other  state  (125  Pa.,  204) 
or  foreign  country  (10  Watts,  158)  is  the  same  as  that 
of  Pennsylvania. 

Manner  of  Proof. — Neither  the  statute  nor  common 
law  of  another  state  or  foreign  country  can  be  proved 
by  stating  to  an  attorney-at-law  of  such  state  or  country 
a  hypothetical  condition  of  facts,  and  asking  what 
would  be  the  law  of  his  state  on  those  facts  (170  Pa., 
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841).  However,  an  attorney-at-law  may  state,  in  the 
case  of  common  law,  what  the  courts  have  decided  in 
similar  cases  (170  Pa.,  94).  The  statute  law  of  Penn- 
sylvania (2  W.  &  S.,  156),  or  of  a  sister  state  (12 
S.  &  R.,  203),  or  foreign  country  (5  S.  &  R.,  523) 
may  be  proved  by  the  admission  in  evidence  of  the 
printed  volumes  which  purport  to  be  the  laws  of  such 
state  or  country. 

The  unwritten  or  common  law  of  a  state  or  foreign 
country  may  be  proved  (a)  by  the  decisions  of  the 
highest  court  of  the  state  as  contained  in  the  authenti- 
cated reports  of  such  decisions  (192  Pa.,  398),  or  (b) 
by  the  testimony  of  a  witness  who  is  familiar  with  it 
(170  Pa.,  94).  However,  in  either  case  the  evidence 
of  the  unwritten  law  is  simply  for  the  information  of 
the  court.  The  jury  must  take  the  law  from  the  court 
(170  Pa.,  94). 

What  Form  the  Secondary  Evidence  May 
Assume. — Secondary  evidence  of  a  document  may  be 
given  in  the  form  of  (a)  copies  of  such  document,  or 
(b)  oral  accounts  of  the  contents  of  it.  The  copies 
of  the  document  may  be  either  ( i )  examined  or  office 
copies,  (2)  certified  copies  or  exemplifications. 

Examined  Copies. — An  examined  or  office  copy  of 
a  document  is  one  which  is  proved  by  oral  evidence  to 
have  been  examined  with  the  original  and  to  correspond 
with  it  {yy  Pa.,  507).  The  examination  may  be  made 
by  one  person  or  by  two  or  more  persons.  Where  two 
persons  make  the  examination,  it  seems  to  be  undecided 
whether  each  party  should  alternately  read  both  the 
copy  and  the  original  (66  Pa.,  260). 

Certified  Copies  or  Exemplifications. — A  certified 
copy  of  a  document  is  one  attested  as  authentic  by  the 
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proper  officer.  An  exemplification  is  a  copy  of  a  record 
to  which  is  attached  the  seal  of  the  state  or  the  seal  of 
the  court  whose  record  it  is.  In  general,  it  may  be 
stated  that  the  several  acts  of  Pennsylvania  have  made 
both  an  exemplification  and  a  certified  copy  equivalent 
to  the  original  document  and  have  admitted  either  in 
evidence  as  original  evidence.  Thus,  the  Acts  of  May 
28,  1715  (i  Sm.,  L.  94),  and  February  21,  1834 
(P.  L.,  68)  provide  that  copies  or  exemplifications  of  all 
deeds  recorded  under  the  act  and  certified  by  the 
recorder  shall  be  as  good  evidence  as  the  deeds  them- 
selves. Under  this  act,  a  certified  copy  of  a  mortgage 
may  be  given  the  same  effect  (28  Pa.,  144). 

So,  also,  the  certified  copies  of  all  records  in  the 
office  of  the  Secretary  of  the  Commonwealth  (Act  of 
March  31,  1823,  P.  L.,  233),  or  in  the  office  of  the 
Auditor  General  (Act  March  31,  1823,  P.  L.,  233),  or 
in  the  office  of  the  Insurance  Commissioner  (Act  March 
7,  1889,  P.  L.,  9) ,  or  of  the  proceedings  of  county  com- 
missioners (Act  April  15,  1834,  P.  L.,  541),  or  of  the 
docket  of  or  proceedings  before  a  Justice  of  the  Peace 
(Act  March  29,  i860,  P.  L.,  342),  or  of  patents  and 
deeds  of  sheriffs  (Act  March  14,  1846,  P.  L.,  124),  or 
of  the  bonds  of  Justices  of  the  Peace  (Act  April  11, 
1840,  P.  L.,  295),  or  of  County  Treasurers  (Act  April 
15,  1828,  P.  L.,  491) — are  all  to  be  admitted  in  cases 
where  the  original  would  have  been  in  evidence  of  a  fact 
at  issue  or  relevant  to  the  issue. 

It  should  be  remembered  that  the  whole  document 
or  record  of  the  proceeding  must  be  exemplified  or  it 
will  not  be  admitted  in  evidence  (9  S.  &  R.,  212). 
However,  the  recitals  of  the  attested  certificate  accom- 
panying the  exemplification  will  be  taken  as  conclusive 
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evidence  of  the  accuracy  and  fullness  of  such  exemplifi- 
cation (35  Pa.,  Ill,  and  13  S.  &  R.,  334  and  134). 
The  exemplification  will  be  considered  as  incomplete 
only  where  it  affirmatively  appears  so  from  the  certifi- 
cate or  exemplification  itself  (104  Pa.,  13). 

Oral  Evidence  of  the  Contents  of  a  Document. — 
The  secondary  evidence  may  also  assume  the  form  of 
oral  evidence.  Parol  evidence  may  be  admitted  to 
prove  the  contents  of  a  private  or  public  document — 
whether  of  an  official  or  judicial  nature — which  has 
been  lost  or  destroyed,  or  is  in  the  possession  of  the 
adverse  or  third  party,  or  which  can  not  be  removed 
(page  592).  But  where  a  witness  is  called  to  prove  the 
contents  of  a  document,  he  must  be  able  to  prove  sub- 
stantially all  the  contents  of  such  document.  Other^ 
wise  the  admission  of  such  evidence  under  such  cir- 
cumstances is  governed  by  the  general  rules  relating 
to  oral  evidence. 

Presumptions  as  to  Documents. — ^There  are  sev^ 
eral  important  presumptions  that  relate  to  documents 
which  should  be  stated.  First,  There  is  a  presumption 
that  the  date  of  the  document  is  the  date  upon  which  the 
document  was  executed  (59  Pa.,  281).  Second, 
Where  a  revenue  stamp  is  placed  upon  a  document  any 
time  before  trial,  the  presumption  is  that  it  was  placed 
there  when  the  document  was  made  (78  Pa.,  303). 
Third,  A  deed  or  other  document  properly 
acknowledged  and  attested  and  duly  recorded  is 
presumed  to  have  been  delivered  (65  Pa.,  290).  How- 
ever, there  is  no  presumption  of  a  seal,  simply  because 
an  instrument  purports  to  have  one  or  is  complete  in 
all  other  respects  (2  S.  &  R.,  431 ) .  Fourth,  Where  an 
instrument  produced  from  the  proper  custody  is  shown 
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to  be  over  thirty  years  old,  there  is  a  presumption  that 
such  instrument  was  executed  and  attested  by  the  per- 
sons by  whom  it  purports  to  be  executed  and  attested 
(164  Pa.,  376;  see  also  57  Pa.,  13).  However,  in 
instruments  conveying  real  estate  there  should  be  some 
corroborative  evidence  to  establish  the  genuineness  of 
such  instrument  (67  Pa.,  185).  Fifth,  In  the  case  of 
deeds  and  wills  there  is  a  presumption  that  an  altera- 
tion in  such  instrument  was  made  before  its  execution 
(15  Pa.,  281).  However,  there  is  no  such  presump- 
tion in  the  case  of  negotiable  instruments.  The  burden 
is  upon  the  holder  to  account  for  and  show  the  legality 
of  any  alteration  to  a  negotiable  instrument  (9  Pa., 
186,  and  22  Pa.,  509). 

IV.— THE  SUBJECT  OF  THE  PRODUCTION 
OF  EVIDENCE. 

The  subject  of  the  Production  of  Evidence  will  be 
■outlined  under  the  general  heads  of  (a)  The  Admissi- 
l)ility  of  Evidence  in  General,  (b)  The  Order  of  Pro- 
ducing Evidence,  (c)  The  Burden  of  Proof,  (d)  The 
Degree  of  Proof  Required,  (e)  General  Presumptions 
1R.elating  to  Proof,  (f)  Competency  of  Witnesses,  (g) 
What  Evidence  May  be  Excluded,  (h)  Examination  of 
Witnesses,  and  (i)  Province  of  Judge  and  Jury. 

The  Admissibility  of  Evidence  in  General. 

In  the  trial  of  a  disputed  fact,  of  either  a  civil  or 
•criminal  nature,  there  are  always  opposing  claims  and 
conflicting  theories.  Hence  it  is  that  each  party  to  the 
issue  has  the  right  to  give  in  evidence  all  facts  which 
will  sustain  his  claim  or  theory  or  which  will  tend  to 
Tjreak  down  the  claim  or  deny  the  theory  of  the  oppos- 
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ing  party  (51  Pa.,  514).  There  are  three  general  rules 
relative  to  the  admissibility  of  evidence.  First,  Evi- 
dence to  be  admissible  must  tend  to  prove  a  fact  which, 
has  some  legal  operation  on  the  rights  of  the  parties 
involved  in  the  action  (10  Watts,  128).  Second,  The 
evidence  must  be  confined  to  those  facts  at  issue  (153 
Pa.,  324)  which  are  raised  by  the  pleadings.  Thus,  if 
a  maker's  defense  to  a  promissory  note  is  that  he  did  not 
execute  it,  evidence  that  such  maker  owes  money  to  the- 
payee  can  not  be  admitted  (183  Pa.,  397).  Third,  As 
indicated  in  the  preceding  pages  (page  538),  the  evi- 
dence must  be  relevant  to  the  facts  at  issue  (132  Pa., 
242). 

The  Order  of  Producing  Evidence. 

The  several  parts  in  the  proof  of  a  case  should  be 
proved  in  their  logical  order  (4  Clark,  39).  The  judge 
of  the  proper  order  of  giving  in  evidence  is  the  court. 
It  is  in  the  power  of  the  court  to  admit  evidence  in  the 
order  that  seems  to  him  will  best  subserve  the  ends  of 
justice  (4  Pa.,  309).  Thus,  evidence  of  a  rebutting 
nature  may  be  given  in  evidence  in  anticipation  of  the 
evidence  to  be  introduced  by  the  opposing  side  (3  S.  & 
R.,  311,  58  Pa.,  70).  The  order  in  which  the  court  has 
admitted  evidence  can  be  made  the  subject  of  error  only 
where  there  has  been  a  gross  and  palpable  abuse  of  the 
discretion  vested  in  the  court  (87  Pa.,  127,  and  176 
Pa.,  603).  But  a  court  should  not  reject  evidence 
because  it  is  offered  out  of  time  (6  W.  &  S.,  529). 

The  Burden  of  Proof. 

Different  Senses  of  Use  of  the  Term. — The 
term  "burden  of  proof"  is  used  in  two  distinct  senses. 
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First,  It  may  mean  the  duty  of  establishing  the  truth 
of  a  proposition  either  by  a  preponderance  of  evidence 
or  beyond  a  reasonable  doubt.  Second,  It  may  refer 
to  the  duty  of  introducing  evidence  in  order  to  makfe 
or  meet  a  prima  facie  case  (Chamberlayne's  Best  Evi- 
dence, 268).  Thus,  A  sues  B,  the  maker,  on  a  nego- 
tiable note  in  the  possession  of  A.  The  burden  of  proof 
in  the  first  sense  rests  with  A  to  establish  his  case.  This 
is  accomplished  in  the  first  instance  by  proving  title  to 
the  note  in  his  possession.  As  soon  as  this  is  done,  the 
burden  is  then  upon  B  in  the  second  sense  of  the  term 
to  meet  this  prima  facie  case.  This  may  be  done  by 
proving  that  the  instrument  was  obtained  by  fraud. 
With  the  introduction  of  this  evidence  of  fraud,  the 
burden  again  passes  to  A  to  produce  additional  affirma- 
tive evidence  of  his  right  to  recover. 

It  will  be  seen  from  this  illustration  that  the  burden 
of  proof  in  the  second  sense  passes  from  party  to  party 
as  the  evidence  is  introduced  by  one  side  or  the  other, 
but  that  the  burden  of  proof  in  the  second  sense  never 
shifts  (31  Pa.,  387-394,  and  74  Pa.,  470).  The  burden 
is  always  upon  A  to  prove  his  right  to  recover.  So, 
also,  in  a  criminal  case  throughout  the  whole  trial  the 
burden  of  proof  is  on  the  Commonwealth  to  prove  the 
guilt  of  the  accused  (86  Pa.,  54). 

General  Rule  on  Whom  the  Burden  of  Proof 
Lies. — Using  the  term  "burden  of  proof"  in  the  first 
sense,  the  fundamental  rule  is  that  he  who  affirms  or 
denies  the  existence  or  non-existence  of  facts  upon 
which  a  legal  right  or  liability  depends,  must  prove  that 
those  facts  do  or  do  not  exist.  In  other  words,  the 
party  who  affirms  must  adduce  proof  of  his  affirmation. 

The  general  test  to  determine  which  party  affirms  a 
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proposition  seems  to  be  to  inquire  which  party  would  be 
successful  if  no  evidence  at  all  were  given.  The  party 
who  would  be  unsuccessful  under  these  circumstances 
has  the  affirmative  and  hence  the  burden  of  establishing 
a  case  (Greenleaf  on  Evidence,  Vol.  I.,  Sec.  74).  It  is 
immaterial  that  the  affirmative  of  an  issue  involves 
proof  of  negative  allegations  (47  Pa.,  479).  Thus,  the 
burden  may  be  on  the  plaintiff  to  show  that  the  money 
could  not  have  been  collected  if  suit  had  been  brought 
when  notice  was  given.  Usually  the  plaintiff  has  the 
burden  of  proof, but  the  burden  maybe  on  the  defendant 
when  he  admits  the  allegations  of  the  plaintiff  and  sets 
up  an  affirmative  defense  (Stephen's  Digest  of  Evi- 
<Jence,  177). 

The  Degree  of  Proof  Required. 

As  to  the  degree  of  proof  required  it  may  be  stated 
that  the  rule  differs  as  the  legal  proceeding  is  criminal 
or  civil.  The  general  rule  is  that  the  commission  of 
a  crime  must  be  proved  beyond  a  reasonable  doubt 
(98  Pa.,  322),  while  a  preponderance  of  evidence  is 
all  that  is  required  to  sustain  a  verdict  in  a  civil  case. 
A  reasonable  doubt  is  such  a  doubt  arising  from  the  evi- 
dence as  would  make  a  man  of  ordinary  prudence  and 
intelligence  hesitate  before  coming  to  a  conclusion. 
There  is  a  conflict  of  opinion  as  to  the  degree  of  proof 
required  in  a  civil  case  which  involves  or  imputes  the 
commission  of  a  crime.  It  has  been  held  in  civil 
actions  for  libel  or  slander  that  the  defendant's  plea 
of  justification  must  be  sustained  by  the  same  proof 
as  would  be  necessary  to  convict  on  an  indictment  for 
the  crime  imputed  (6  Pa.,  177).  But  in  insurance 
cases,  the  weight  of  authority  seems  to  be  that  the 
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result  of  the  civil  action  should  follow  the  mere  prepon- 
derance of  evidence,  even  though  the  result  impute  the 
crime  of  arson  (112  Pa.,  89).  However,  while  it 
seems  the  crime  must  not  be  proved  beyond  a  reason- 
able doubt,  yet  the  civil  action  should  be  suspended  until 
final  disposition  is  made  of  the  criminal  prosecution 
(50  Pa.,  281). 

Where  the  defense  to  a  criminal  action  is  insanity, 
the  fact  of  insanity  must  be  proved  by  fairly  prepon- 
derating evidence  (100  Pa.,  580)  and  not  beyond  a 
reasonable  doubt  (76  Pa.,  414).  All  that  is  required 
is  such  evidence  as  fairly  preponderates  the  presumption 
that  the  crime  was  committed  during  a  sane  moment 
(100  Pa.,  560).  So,  also,  where  the  defense  is  that 
of  an  alibi,  there  must  be  merely  a  fair  preponderance 
of  proof  (128  Pa.,  508),  but  such  proof  must  preclude 
the  possibility  of  the  prisoner's  presence  at  the  place  of 
the  crime  (74  Pa.,  469).  As  to  the  degree  of  proof 
required  in  cases  of  self-defense  see  Logue  vs.  Com- 
monwealth (38  Pa.,  266). 

General  Presumptions  Relating  to  Proof. 

Definition  and  General  Nature  of  Presump- 
tion.— Legal  presumptions,  it  has  been  said,  are 
founded  upon  experience  and  common  observation. 
Where  a  connection  is  found  to  exist  between  things, 
so  that  when  one  occurs  the  other  is  known  always  or 
generally  to  follow,  this  connection  becomes  the  foun- 
dation of  a  legal  presumption  of  the  existence  of  the 
latter  from  the  proof  of  the  former. 

Presumptions  are  either  (a)  conclusive  or  (b)  dis- 
putable. A  presumption  is  conclusive  where  the  con- 
nection is  open,  visible,  constant,  certain,  and  universal. 
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A  disputable  presumption  arises  when  the  connection 
is  general,  but  not  so  universal  as  to  establish  a  conclu- 
sive cei-tainty  (48  Pa.,  391).  Presumptions  may  alsa 
be  either  (c)  of  law  or  (d)  of  fact.  A  presumption  of 
law  is  such  a  rule  of  law  as  dispenses  with  any  ulterior 
inquiry  (Greenleaf,  Vol.  i.  Sec.  14).  A  presumption 
of  fact  is  an  inference  as  to  the  existence  of  an  unknown 
fact  drawn  from  an  established  or  proved  fact.  Pre- 
sumptions of  law  make  necessary  a  certain  inference 
when  certain  facts  appear,  while  presumptions  of  fact 
leave  to  the  court  or  jury  discretion  as  to  the  drawing- 
of  the  inference.  Presumptions  of  law  derive  their 
force  from  the  fixed  rules  of  jurisprudence,  while  pre- 
sumptions of  fact  rest  upon  the  fixed  rules  of  logic 
( Chamberlayne's  Best  Evidence,  304). 

General  Rule  as  to  a  Presumption  Drawn 
FROM  A  Presumption. — Before  outlining  the  principal 
presumptions  which  relate  to  proof,  it  should  be  stated 
that  no  presumption  can  be  drawn  from  a  presumption. 
If  there  be  no  fixed  or  ascertained  fact  from  which  the 
inference  of  another  may  be  drawn,  the  law  will  per- 
mit none  to  be  drawn  from  it  (35  Pa.,  447).  Thus,  A 
passes  a  title  derived  from  B  without  noticing  the  fact 
of  the  non-joinder  of  B's  wife.  It  can  not  be  inferred, 
from  the  fact  that  A  was  a  careful  conveyancer,  that 
A  would  not  have  passed  the  title  with  knowledge  of 
the  existence  of  B's  wife.  Nor  can  a  presumption  arise 
from  this  inference  that  A  did  not  know  B  had  a  wife, 
and  therefore  did  not  know  B,  and  hence  did  not  lend 
B  money. 

Principal  Presumptions  which  Relate  to 
Proof. — The  principal  presumptions  which  relate  to 
proof  are   (a)   Presumption  of  Innocence,   (b)   Pre- 
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sumption  as  to  Capability  of  Bearing  Children,  (c) 
Presumption  of  Legitimacy,  (d)  Presumption  of 
Death  after  Seven  Years'  Absence,  (e)  Presumption 
that  a  Man  Intends  the  Natural  Consequences  of  His 
Acts,  (f)  Presumption  of  Coercion  by  Husband  vi^hen 
his  Wife  Commits  a  Crime  in  His  Presence,  (g)  Pre- 
sumption of  Delivery  of  Letter  from  Mailing,  (h) 
Presumption  of  Continuance  of  State  of  Existing 
Things,  (i)  Presumption  from  Failure  to  Call  a  Wit- 
ness, (j)  Presumption  of  Payment,  (k)  Presumptions 
of  Knowledge  of  and  Obedience  to  the  Law,  (1)  Pre- 
sumption of  Ownership  from  Possession,  (m)  and 
Presumptions  Relative  to  Infants. 

Presumption  of  Innocence. — It  is  a  familiar  pre- 
sumption that  a  man  is  legally  presumed  innocent  of  a 
crime  until  he  is  proved  to  be  guilty.  This  presumption 
applies  alike  to  the  trial  of  civil  (12  S.  &  R.,  430)  and 
criminal  (98  Pa.,  322)  actions.  Thus,  in  an  action  to 
recover  the  price  of  liquors,  the  plaintiff  must  neither 
aver  in  his  declaration  nor  prove  in  his  case  in  chief 
that  he  is  licensed  to  sell  liquor  (41  Pa.,  470).  It  is 
evident  that  this  presumption  of  innocence  casts  the 
burden  of  proving  the  commission  of  a  crime  or  wrong- 
ful act  on  him  who  asserts  it  (97  Pa.,  70). 

Presumption  as  to  Capability  of  Bearing  Chil- 
dren.— ^The  law  presumes  that  a  woman  is  capable  of 
bearing  children,  although  she  has  passed  the  age  to 
which  the  ability  of  procreation  usually  exists  (83  Pa., 
483  ) .  Thus,  it  has  been  held  error  to  presume  impossi- 
bility of  further  issue  by  a  woman  over  seventy-five 
years  of  age.  The  strongest  and  clearest  proof  of  the 
inability  or  impossibility  of  a  woman  to  bear  children  is 
required  to  overcome  this  presumption. 
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Presumption  of  Legitimacy. — A  child  born  during 
wedlock  (6  Binn.,  283,)  or  within  such  time  after  the 
dissolution  of  marriage  as  to  make  the  late  husband 
the  father  of  such  child,  is  presumed  to  be  legiti- 
mate. This  presumption  of  the  legitimacy  of  children 
obtains  even  though  the  child  was  conceived  before  the 
marriage  of  the  parents  (Act  May  14,  1857,  P.  L., 
507, 75  Pa.,  436) .  It  is  so  strong  that  it  can  be  rebutted 
only  by  the  most  satisfactory  and  convincing  proof 
of  non-access  to  the  mother  on  the  part  of  the  husband 
prior  to  (75  Pa.,  436)  or  during  (6  Binn.,  283)  the 
existence  of  the  marriage  contract.  Non-access  on  the 
part  of  the  husband  may  be  proved  by  any  facts  which 
plainly  show  that  the  husband  could  not,  in  the  course 
of  nature,  have  been  the  father  of  the  child  (29  Pa., 
425).  Thus,  non-access  may  be  shown  (a)  by  clear 
and  convincing  proof  of  the  husband's  absolute  impo- 
tence, or  (b)  the  absence  of  the  husband  from  the  wife 
previous  to  and  during  the  time  of  gestation  (6  Binn., 
283) .  But  neither  the  husband  nor  the  wife  can  testify 
to  or  prove  non-access  for  the  purpose  of  bastardizing 
their  issue  (75  Pa.,  437).  Nor  is  this  humane  rule  of 
evidence  vitiated  by  the  Act  of  April  15,  1869  (P.  L., 
30,  75  Pa.,  437). 

Presumption  of  Death  After  Seven  Years' 
Absence. — Another  familiar  presumption  is  that  of  the 
death  of  a  person  after  being  absent  and  unheard  of 
for  the  period  of  seven  years  (4  Whart.,  150).  The 
exact  time  at  which  the  death  will  be  presumed  to  have 
taken  place  is  at  the  expiration  (4  Whart,  173)  of  the 
seven  years'  absence  from  the  person's  last  known 
place  of  residence  (183  Pa.,  155).  Thus,  where  a 
person  was  last  heard  of  on  February'  17,  1883,  he  was 


SUBJECT    OF    THE    PKODUCTION    OF    EVIDENCE       607 

presumed  to  be  dead  on  February  i8,  1890  (10  Pa.. 
C.  C,  386).  This  presumption  may  be  changed  into 
proof  by  showing  that  the  party  was  exposed  to  some 
particular  peril  during  the  period  of  absence  (174  Pa., 
I ) ,  or  that  letters  of  administration  have  been  granted 
on  his  estate  (i  Woodw.,  112). 

Where  there  is  a  presumption  of  death  arising  from 
seven  years'  absence,  the  law  also  presumes  that  he 
died  without  issue  (3  S.  &  R.,  490).  This  presumption 
of  death  without  issue,  of  course,  may  be  overcome  by 
proving  the  existence  of  children  (24  Pa.,  498). 

Presumption  of  Intending  the  Natural  Conse- 
quences of  Acts. — Another  common  and  rational  pre- 
sumption is  that  a  man  intends  the  usual,  immediate, 
and  natural  consequences  of  his  voluntary  act  (37  Pa., 
108).  Thus,  a  person  who,  with  a  manifest  intention, 
uses  upon  a  vital  part  of  the  body  of  another  a  deadly 
weapon,  as  an  ax,  gun,  knife,  or  pistol,  is  presumed 
to  know  that  his  blow  is  likely  to  kill,  and,  knowing 
this,  must  be  presumed  to  intend  the  death  which  is  the 
probable  and  ordinary  consequence  of  such  an  act  (58 
Pa.,  17).  It  seems  that  where  the  instrument  used  is 
not  a  deadly  weapon  but  one  that  may  kill,  as  an  iron 
bar,  there  is  no  such  presumption.  In  this  case,  inten- 
tion, deliberation,  and  premeditation  must  clearly 
appear  from  other  circumstances  or  the  grade  of  crime 
is  murder  in  the  second  degree  ( i  Grant,  484,  and  84 
Pa.,  88).  Many  illustrations  of  the  application  of  this 
presumption  are  also  to  be  found  in  the  trial  of  actions 
of  torts. 

Presumption  of  Coercion  of  Wife  by  Husband. — 
There  is  a  presumption  that  an  act  done  by  a  wife  in 
the  presence  of  her  husband  is  done  under  his  coerci'on. 
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The  presence  of  the  husband  does  not  mean  that  the 
act  was  done  literally  in  his  sight.  It  is  sufficient  iJE 
the  husband  was  near  enough  for  the  wife  to  be  under 
Jiis  immediate  control  and  influence  (ii  Gray,  Mass., 
^137).  This  presumption  applies  in  general  to  both 
the  criminal  and  tortious  acts  of  the  wife  (115 
Pa.,  492,  and  538).  However,  it  seems  that  the 
presumption  is  not  applicable  in  cases  of  murder, 
treason  and  robbery. 

The  presumption,  however,  is  not  conclusive.  It 
may  be  rebutted  by  evidence  (a)  of  the  husband's 
-absence  or  (b)  of  the  wife's  free  volition  (115  Pa., 
492-538) .  It  has  been  held  that  the  absence  of  the  hus- 
band will  destroy  the  presumption,  even  though  the 
wife  act  in  obedience  to  his  order  (*2  Gray,  Mass., 
510).  It  should  be  added  that  where  a  crime  or  tort  is 
presumed  to  have  been  committed  in  the  actual  or  con- 
structive presence  of  the  husband  and  under  his  conse- 
quent coercion,  the  wrong  is  the  husband's  alone  and 
he  is  alone  liable  to  punishment  or  damages.  But 
where  the  act  is  committed  by  the  wife  voluntarily,  she 
alone  is  liable.  Where  it  is  committed  by  both  without 
the  influence  or  coercion  of  the  husband,  both  are  liable 
and  may  be  indicted  together  in  the  criminal  or  joined 
in  the  civil  action  (115  Pa.,  492). 

Presumption  of  Delivery  of  Letter  from  Mailing. — 
There  is  a  presumption  that  a  mailed  letter  was 
received  by  the  person  to  whom  it  was  properly 
addressed,  if  it  was  not  returned  to  the  sender  by  the 
postoffice  officials  (97  Pa.,  424).  This  presumption, 
however,  may  be  rebutted  by  evidence  to  the  contrary 
(97  Pa.,  424).  It  has  been  held  that  a  similar  rule 
*  This  Massachusetts  case  is  cited  because  of  the  clear  decision. 
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applies  in  the  case  of  telegrams  which  have  properly 
been  deposited  for  sending  (*  3  Dill.,  N.  Y.,  571). 

Presumption  of  Continuance  of  State  of  Existing 
Things. — A  state  of  things  once  shown  to  have  existed 
is  presumed  to  continue  to  exist.  This  presumption 
against  change  is,  of  course,  rebuttable  by  evidence  to 
the  contrary  (54  Pa.,  216).  The  duration  of  the  exist- 
ence of  the  state  is  to  be  determined  by  the  circiun- 
stances  of  each  case.  It  is  a  natural  duration  and  not 
an  indefinite  existence.  Illustrations  of  the  application 
-of  the  presumption  are  found  in  the  presumed  existence 
•of  family  (75  Pa.,  207)  or  business  relationship 
(22  Barb.,  N.  Y.,  516),  of  adulterous  or  other  illicit 
intercourse  (86  Pa.,  294,  and  113  Pa.,  204),  of  resi- 
dence (i  Binn.,  349),  of  possession  (2  Grant,  229),  of 
habits  and  general  personal  appearance  of  men  (82  Pa., 
236,  and  25  Pa.,  288),  of  probable  habits  of  animals 
(107  Mass.,  261),  of  the  uniformity  of  natural  laws 
(117  Mass.,  204),  of  the  instinctive  conduct  of  men  in 
■emergency  (70  Pa.,  86),  and  of  sanity  or  insanity  when 
once  judicially  proved  (54  Pa.,  216). 

Presumption  from  Failure  to  Call  a  Witness.- — 
A  party's  failure ,  to  call  an  important  witness 
w^ho  might  be  called,  raises  the  presumption  and 
permits  a  jury  to  draw  the  inference  that  such 
evidence  if  produced  would  be  unfavorable  to 
such  party  (156  Pa.,  152,  and  102  Pa.,  408). 
But  this  presumption  does  not  apply  to  defendants  in 
criminal  actions.  The  Act  of  May  22,  1887  (P.  L., 
158)  provides  that  the  neglect  of  a  defendant  to  testify 
in  his  own  behalf  shall  not  create  a  presumption  against 


»  This  New  York  authority  is  cited  in  the  absence  of  an  illustrative 
case  in  Pennsylvania. 
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him,  nor  shall  it  be  adversely  commented  upon  by 
court  or  counsel  during  the  trial.  But  a  liberal  discre- 
tion is  permitted  to  the  trial  judge  in  commenting  upoa 
the  failure  to  produce  evidence  (23  W.  N.  C,  264). 

Presumption  of  Payment. — The  payment  of  a  debt 
may  be  presumed  from  four  principal  circumstances. 
First,  Payment  may  be  presumed  from  the  delivery  of 
money  or  check  for  money  by  the  debtor  to  the  creditor 
(29  Pa.,  128).  Second,  It  may  be  presumed  from 
the  possession  of  a  receipt  (105  Pa.,  475).  Third, 
The  possession  by  the  debtor  of  the  instrument  show- 
ing the  indebtedness — as  a  promissory  note  or  bill  of 
exchange — is  presumptive  evidence  of  payment  (121 
Pa.,  639).  Fourth,  After  the  lapse  of  twenty  years 
a  presumption  of  payment  arises  as  to  instruments 
under  seal  or  otherwise  (2  Grant,  402-77).  A  lapse 
of  even  a  less  period  than  twenty  years  will  warrant 
the  inference  of  payment,  provided  there  are  slight  cir- 
cumstances in  addition  which  would  tend  to  show^ 
probable  payment  (93  Pa.,  485,  and  107  Pa.,  283)- 

The  distinction  between  this  presumption  of  payment 
and  the  statute  of  limitations  should  be  stated.  The 
statute  of  limitations  creates  a  legal  bar  to  the  action, 
to  recover  the  debt.  The  presumption  of  payment 
prima  facie  obliterates  the  debt.  The  bar  thus  created 
by  the  statute  can  be  removed  by  nothing  less  than  (a) 
a  new  promise  to  pay,  or  (b)  an  acknowledgment  con- 
sistent with  such  a  promise.  The  presumption  of  pay- 
ment created  by  lapse  of  time  is  rebutted  by  affirmative 
proof  other  than  that  furnished  by  the  instrument  of 
indebtedness  itself,  (a)  that  the  debt  has  not  been  paid, 
or  that  (b)  there  are  circumstances  that  sufficiently 
account  for  the  delay  of  the  creditor  (46  Pa.,  242). 
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Whether  the  circumstances  relied  upon  to  rebut  the 
presumption  are  of  sufficient  force  for  the  purpose,  if 
established,  is  a  preliminary  question  of  law  for  the 
court.  Whether  they  are  sufficiently  established,  if  con- 
troverted, is  a  question  of  fact  for  the  jury  (121  Pa., 
637).  The  evidence  relied  upon  to  rebut  the  presump- 
tion should  be  of  the  most  satisfactory  and  convincing 
character  (121  Pa.,  637). 

Presumptions  of  Knowledge  of  and  Obedience  to 
the  Law. — The  presumptions  of  knowledge  of  and 
obedience  to  the  law  may  be  considered  together. 
Every  person  is  presumed  to  know  the  law  in  the 
sense  that  ignorance  of  the  law  is  no  defense  to  legal 
liability.  It  is  further  presumed  that  every  person 
obeys  the  law.  The  burden  of  establishing  the  breach 
or  omission  of  a  legal  duty  is  upon  him  who  asserts 
such  breach  or  omission  (82  Pa.,  236). 

Presumption  of  Ownership  from  Possession. — • 
The  possession  of  either  real  (76  Pa.,  172)  or  personal 
property  (121  Pa.,  639)  raises  a  presumption  of  owner- 
ship in  favor  of  the  party  in  possession.  The  posses- 
sion must,  of  course,  be  such  as  is  consistent  with 
ownership,  and  not  be  obtained  by  fraud  or  force.  How- 
ever, the  possession  need  not  be  an  actual  occupancy. 
Constructive  possession  has  been  held  to  be  sufficient 
(7  W.  &  S.,  218). 

Presumptions  Relative  to  Infants. — The  presump- 
tions relative  to  children  may  be  divided  into  (a) 
Conclusive  and  (b)  Rebuttable  Presumptions.  There 
are  four  conclusive  presumptions  applicable  to  infants. 
First,  An  infant  under  seven  years  is  presumed  to  be 
incompetent  to  consent  to  or  contract  a  valid  marriage 
(see   subject  of  Domestic  Relations).      Second,   An 
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infant  under  the  same  age  is  incapable  of  committing  a 
■crime  (Blackstone,  Vol.  IV.,  23).  Third,  Under  four- 
teen, a  male  infant  is  presumed  incapable  of  committing 
a  rape.  Fourth,  A  female  infant  under  the  age  of  ten 
years  is  presumed  incapable  of  consenting  to  sexual 
intercourse  (i  Greenleaf  on  Evidence,  43). 

There  are  three  principal  rebuttable  presumptions 
relative  to  infants.  First,  Infants  between  the 
ages  of  seven  and  fourteen  are  prestuned  incompe- 
tent to  commit  a  crime,  and  the  burden  is  on  him  who 
alleges  the  contrary  (i  Ash.,  248).  Second,  A  child 
tinder  the  age  of  fourteen  years  is  presumed  incom- 
petent to  testify  in  any  cause  ( i  Greenleaf  on  Evidence, 
581).  Third,  At  the  age  of  fourteen  every  person  is 
presumed  to  have  common  discretion  and  understand- 
ing (108  Pa.,  524,  and  136  Pa.,  84).  It  might 
be  added  in  this  connection  that  an  infant  is  liable  for 
his  torts  to  the  same  extent  as  those  who  have  reached 
the  age  of  twenty-one  years  and  upwards.  The  liability 
of  an  infant  in  contract  has  been  outlined  in  the  pre- 
ceding pages  and  will  not  be  repeated.  (See  subject  of 
Contracts. ) 

Competency  of  Witnesses. 

In  general  it  may  be  stated  that  all  persons  are 
competent  to  testify  in  criminal  and  civil  proceedings 
except  those  excluded  (a)  by  defective  understanding, 
(b)  by  the  policy  of  the  law,  or  (c)  by  interest  (Cham- 
berlayne's  Best  Evidence,  177). 

DefectiveUnderstanding. — Apersonof  defective 
understanding  will  not  be  permitted  to  testify  in  either 
a  civil  or  criminal  action.  Defective  understanding 
may  result  from  any  of  three  causes.     These  causes 
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are  (a)  immaturity  of  mind,  (b)  idiocy  or  lunacy, 
and  (c)  drunkenness. 

Immaturity  of  Mind. — As  indicated  in  a  preceding 
paragraph,  a  child  under  fourteen  years  of  age  is  pre- 
sumed incompetent  to  testify  in  any  case.  However, 
this  presumption  is  rebuttable  (2  Brews.,  404).  It  may 
be  overcome  by  showing  in  a  preliminary  examination 
in  open  court  the  child's  ability  to  comprehend  the 
meaning  of  an  oath  and  his  understanding  of  the 
danger  and  wickedness  of  false  swearing. 

Idiocy  or  Lunacy. — A  person  to  testify  in  any  cause 
must  be  possessed  of  such  understanding  as  enables 
him  to  retain  in  memory  the  events  to  which  he  is  a 
witness,  and  gives  him  the  power  to  distinguish  between 
right  and  wrong.  Thus,  an  idiot  is  incompetent  to 
testify  (Rapalje's  Witnesses,  Sec.  3).  But  a  witness 
is  not  excluded  merely  because  he  is  a  lunatic  or  has 
been  adjudged  a  lunatic  by  a  commission.  To  render 
a  witness  incompetent  because  of  lunacy,  it  must  be 
shown  that  he  was  deranged  (a)  at  the  time  he  wit- 
nessed the  events  to  which  he  testifies  (Rapalje's  Wit- 
nesses, Sec.  4),  or  (b)  that  he  was  non  compos  mentis 
at  the  time  of  his  examination  relative  to  his  com- 
petency as  a  witness  (15  S.  &  R.,  238).  However, 
where  a  person  has  been  adjudged  a  lunatic  by  a 
judicial  inquisition,  he  should  not  be  permitted  to  testify 
until  affirmative  evidence  of  his  sanity  has  been  intro- 
duced to  overcome  the  continuing  presumption  of 
lunacy  (Rapalje's  Witnesses,  Sec.  4,  and  3  Lans., 
N.  Y.,  173).  It  has  been  held  that  a  monomaniac  or 
one  sufifering  from  a  delusion  may  be  permitted  to 
testify,  provided  such  delusion  is  not  connected  with  or 
does  not  affect  his  evidence  on  the  points  relevant  to  the 
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issue  (*  107  U.  S.,  517).  Thus,  a  person  suffering 
from  the  hallucination  that  there  are  spirits  within  him 
has  been  held  competent  to  testify  to  the  facts  of  a 
transaction  which  he  witnessed. 

Drunkenness. — The  degree  of  intoxication  which 
will  incapacitate  a  person  from  entering  into  a  valid 
contract  will  also  prevent  his  testifying  in  any  cause. 
The  incompetency  of  a  witness  resulting  from  drunk- 
enness differs  from  that  of  lunacy  in  two  essential  par- 
ticulars. First,  The  incapacity  of  a  lunatic  is  shown 
(a)  by  the  record  of  the  finding  of  the  inquisition  of 
lunacy,  or  (b)  by  the  introduction  of  witnesses  on  the 
part  of  the  party  objecting.  The  competency  or 
incompetency  of  an  intoxicated  person,  on  the  other 
hand,  is  decided  by  the  court  from  his  own  view  and 
without  the  introduction  of  any  evidence  (2  Pa.,  89). 
Second,  The  inquisition  of  lunacy  raises  a  presumption 
of  the  continuous  existence  of  insanity  and  consequent 
incapacity  as  a  witness,  while  an  inquisition  of  drunk- 
enness does  not  raise  such  a  presumption  of  continued 
incapacity  to  testify  (15  S.  &  R.,  235). 

Policy  of  the  Law. — The  policy  of  the  law,  as  a 
general  rule,  does  not  render  a  witness  incompetent, 
unless  he  comes  within  some  of  the  exceptions  of  the 
Act  of  May  23,  1887  (P.  L.,  158,  4  Kulp,  505). 
These  exceptions  may  be  considered  under  the  heads 
of  (a)  Witnesses  for  the  Defense  Excluded,  (b)  Per- 
jury and  Subornation  of  Perjury,  and  (c)  Husband 
and  Wife. 

When  Witnesses  for  the  Defense  are  Excluded. — 
There  are  three  circumstances  under  which  the  wit- 


*This  is  a  leading  case  on  this  subject,  and  is  here  cited  for  this 
reason. 
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iiesses  for  the  Commonwealth  are  alone  competent  to 
testify  (Act  May  23,  1887,  P.  L.,  158).  First  The 
witnesses  for  the  defense  are  excluded  at  a  preliminary 
hearing  before  a  magistrate  for  the  purpose  of  deter- 
mining whether  a  person  charged  with  a  crime  triable 
in  the  Court  of  Oyer  and  Terminer  ought  to  be  com- 
mitted for  trial.  The  crimes  triable  in  the  Court  of 
Oyer  and  Terminer  are  (i)  homicide,  (2)  treason,  (3) 
sodomy,  (4)  rape,  (5)  robbery,  (6)  arson,  (7)  may- 
hem, (8)  burglary,  (9)  concealing  birth  of  bastard, 
(10)  or  second  ofifense  of  harboring  felons  or  receiving 
stolen  goods  (Act  June  16,  1836,  P.  L.,  790). 

Second,  The  defendant's  witnesses  are  likewise 
excluded  from  a  hearing  under  habeas  corpus  ( i )  for 
the  purpose  of  determining  whether  bail  ought  to  be 
taken  upon  a  commitment  for  murder  in  the  first 
•degree,  or  (2)  for  the  purpose  of  determining  in  any 
case  how  much  bail  ought  to  be  required,  or  (3)  for 
the  purpose  of  determining  in  any  case  whether  a  per- 
son committed  for  trial  ought  to  be  further  held. 

Third,  Witnesses  for  the  defendant  are  also 
■excluded  from  the  hearing  which  takes  place  before 
the  grand  jury. 

Perjury  and  Subornation  of  Perjury. — The  com- 
Tnon  law  of  evidence  which  made  every  person  incom- 
petent as  a  witness  who  was  convicted  of  treason,  mur- 
der, or  other  infamous  crimes  has  been  modified  by 
the  Act  of  May  23,  1887  (P.  L.,  158).  Under  this 
act  all  persons  convicted  of  any  crime  except  perjury 
and  subornation  of  perjury  are  competent  to  testify 
as  to  the  facts  within  their  knowledge  (190  Pa.,  220). 
There  are  two  circumstances  which  will  restore 
competency  in  case  of  conviction  for  perjury  or  subor- 
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nation  of  perjury,  (a)  A  general  pardon  (3  Brewst.^ 
461)  or  a  pardon  which  remits  the  remainder  of  a  sen- 
tence (2  Whart.,  453)  will  restore  competency  to  tes- 
tify, (b)  A  person  convicted  of  perjury  is  competent 
to  testify  in  any  proceeding  to  punish  or  prevent  injury 
or  violence  attempted,  done,  or  threatened  to  his  person 
or  property  (Act  May  23,  1887,  P.  L.,  158). 

Husband  and  Wife. — The  act  lays  it  down  as  a. 
general  rule  of  evidence  that  neither  a  husband  nor 
a  wife  shall  be  competent  or  permitted  to  testify  (a) 
against  each  other,  or  .(b)  in  support  of  a  criminal 
charge  of  adultery  alleged  to  have  been  committed  by 
or  with  the  other,  or  (c)  as  to  confidential  communica- 
tions made  by  one  to  the  other. 

There  are  two  exceptions  to  this  general  rule.  ( i ) 
Either  spouse  is  a  competent  witness  against  the  other 
in  proceedings  for  desertion  and  maintenance  and  in 
any  criminal  proceeding  for  bodily  injury  or  violence 
attempted,  done,  or  threatened  upon  the  other.  (2) 
So,  also,  either  the  husband  or  wife  is  competent  to- 
prove  the  mere  fact  of  marriage  in  support  of  a  criminal 
charge  of  adultery  alleged  to  have  been  committed  by 
or  with  the  other  (Act  May  23,  1887,  P.  L.,  158). 

Testimony  of  Atheists  and  Judicial  Officers. — 
Before  leaving  the  subject  of  what  witnesses  the  policy 
of  the  law  excludes,  it  should  be  stated  that  the  com- 
mon law  rules  no  longer  exist  in  Pennsylvania  which 
declare  incompetent  a  witness  who  is  an  atheist  or  an 
infidel,  or  who  is  a  judicial  officer.  While  the  practice 
is  not  approved  and  should  be  resorted  to  only  in  cases 
of  necessity,  yet  a  judge  may  testify  as  to  what  takes 
place  before  him,  or  a  justice  of  the  peace  may  be  a 
■witness  to  verify  his   transcript    (14   Pa.,   413),   or 
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referees,  auditors,  and  arbitrators  may  testify  as  to 
matters  openly  occurring  before  them  (9  Pa.,  254)  or 
in  support  or  explanation  of  their  award  (49  Pa., 
346,  but  see  i  Yeates,  j-j),  or  an  attorney  is  a  compe- 
tent witness  in  a  case  in  which  he  is  acting  as  counsel 
(72  Pa.,  228),  or  a  grand  juror  may  testify  as  to  who 
was  the  prosecutor  (3  Watts,  56)  or  for  the  purpose 
of  contradicting  a  witness  who  gave  conflicting  testi- 
mony before  the  grand  and  petit  juries  (92  Pa.,  216), 
or  a  petit  juror  may  be  a  witness  upon  the  same  trial 
in  which  he  is  acting  as  juror  (51  Pa.,  332).  But  a 
petit  juror  can  not  give  evidence  of  the  proceedings  of 
a  jury  of  which  he  was  a  member  tending  to  show 
how  he  voted,  or  to  prove  misconduct  on  his  own 
(i  Browne,  123)  or  on  the  part  of  a  fellow  juryman 
(4  Binn.,  450,  and  5  Rawle,  61),  or  to  impeach  the  ver- 
dict of  the  jury  (2  Kulp,  343).  Nor  can  referees, 
auditors,  or  arbitrators  give  evidence  tending  to  show 
misconduct  in  themselves  or  their  colleagues  (16 
S.  &R.,  72). 

Interest. — The  Act  of  May  23,  1887  (P-  L.,  158) 
provides  that  no  interest,  pecuniary  or  otherwise,  in 
the  question  on  trial  shall  render  a  witness  incompe- 
tent in  a  civil  proceeding.  Moreover,  the  Act 
of  June  II,  1 89 1,  (P.  L.,  287)  provides  that 
where  a  party  to  any  civil  action  is  (a)  dead  or 
(b)  has  been  adjudged  a  lunatic  and  his  right 
thereto  has  passed  to  a  party  on  a  record  who  repre- 
sents his  interest  in  the  subject  in  controversy,  then 
any  surviving  party  to  such  thing  or  contract  or  any 
person  whose  interest  is  adverse  to  the  right  of  the 
deceased  person  or  lunatic,  shall  be  a  competent  witness 
to  any  relevant  matter,  although  it  may  have  occurred 
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before  the  death  of  the  said  party  or  the  adjudication 
of  his  lunacy,  if  and  only  if  (i)  such  relevant  matter 
occurred  between  himself  and  another  person  who  may 
be  li\'ing  at  the  time  of  the  trial  and  may  be  competent 
to  testify,  and  who  does  so  testify  upon  the  trial,  against 
such  surviving  party  or  against  the  person  whose  inter- 
est may  be  thus  adverse,  or  if  (2)  such  relevant  matter 
occurred  in  the  presence  or  hearing  of  such  other  living 
competent  person. 

It  is  also  provided  by  the  Act  of  May  23,  1887 
(P.  L.,  158)  that  any  person  whose  interest  is  adverse 
to  the  party  calling  him  as  a  witness,  may  be  compelled 
by  the  adverse  party  to  testify  as  if  under  cross-exam- 
ination, ....  and  the  adverse  party  calling 
such  witness  shall  not  be  concluded  by  his  testimony. 

What  Evidence  May  be  Excluded  by  Public  Policy. 

There  are  five  general  classes  of  evidence  which 
may  be  excluded  by  public  policy.  These  classes  of 
evidence  are  (a)  Confidential  Communications,  (b) 
Proceedings  Before  a  Grand  Jury,  (c)  State  Secrets, 
(d)  Trade  Secrets,  and  (e)  Self-Incriminating  Evi- 
dence. 

Confidential  Communications.  —  There  are 
three  kinds  of  confidential  communications  which  are 
excluded  as  evidence  by  public  policy.  These  confi- 
dential communications  are  (i)  those  by  client  to 
attorney,  (2)  by  patient  to  physician,  and  (3)  between 
husband  and  wife.  Before  considering  separately 
these  several  communications,  it  should  be  stated  that 
the  court  is  the  sole  judge  as  to  whether  or  not  a  com- 
munication is  privileged  (10  Pa.,  519).  The  occasion 
and  circumstances  of  the  act  or  communication  must 
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be  Stated  to  the  court  for  its  judgment  as  to  whether  the 
act  or  communication  is  of  a  confidential  character 
(3  Clark,  199).  The  protection  which  is  afforded  con- 
fidential communications  does  not  cease  with  the  death 
or  divorce  (ii6  Pa.,  109)  of  the  party  who  makes  the 
communication  (9  Phila.,  355).  Confidential  commu- 
nications remain,  in  general,  privileged  so  long  as  their 
disclosures  might  injuriously  affect  either  the  estate  or 
character  of  the  party  who  made  the  communication 
(135  Pa.,  210,  and  116  Pa.,  109). 

Confidential  Communications  by  Client  to  Attor- 
ney.— The  general  rule  is  that  the  words  spoken  or 
acts  done  by  a  client  in  the  presence  of  his  attorney 
and  in  the  course  of  his  employment  as  such  can  not 
be  given  in  evidence  by  the  testimony  of  such  attorney 
without  the  consent  of  the  client  (114  Pa.,  603).  It 
is  not  essential  to  the  protection  of  such  professional 
communications  that  a  judicial  proceeding  should  be 
actually  pending  (3  Watts,  20),  or  even  contemplated. 
It  is  enough  (a)  that  the  communications  relate  to  the 
subject  matter  about  which  the  client  is  consulting  the 
attorney  professionally,  and  (b)  that  the  subject  matter 
may  become  the  subject  of  judicial  inquiry  (10  Pa., 

524)- 

An  attorney  may,  however,  testify  as  to  facts 
the  knowledge  of  which  was  acquired  during  associa- 
tion with  his  client  and  not  by  reason  of  the  confidential 
relation  of  attorney  and  client  (39  Pa.,  191 ).  So,  also, 
he  may  testify  as  to  conversations  between  the  client 
and  a  third  person  at  which  he  was  present  ( i  Woodw., 
222),  or  to  facts  publicly  disclosed  by  the  client  him- 
self or  by  direction  of  the  client  (4  Pa.,  316  and  187 
Pa.,  227). 
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Confidential  Communication  by  Patient  to  Physi- 
cian.— The  Act  of  June  8,  1895  (P.  L.,  195),  provides 
that  no  person  authorized  to  practice  physics  or  surgery 
shall  be  allowed,  in  any  civil  case,  to  disclose  any 
information  which  he  acquired  in  attending  a  patient 
in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity,  which  shall  tend  to 
blacken  the  character  of  the  patient,  without  his  con- 
sent (187  Pa.,  166). 

Confidential  Communications  Between  Husband 
and  Wife.— The  Act  of  May  23,  1887  (P.  L.,  158), 
provides  that  neither  a  husband  nor  wife  will  be  per- 
mitted, without  the  consent  of  the  other,  to  testify  as 
to  facts  which  have  come  to  his  or  her  knowledge 
through  the  confidence  of  the  marriage  relation 
(54  Pa.,  no).  Whether  or  not  a  communication 
between  husband  and  wife  is  privileged,  depends 
upon  the  character  as  well  as  upon  the  relation  of 
the  parties. 

There  are  two  essentials  to  such  confidential  com- 
munication. First,  It  must  be  made  in  the  confidence 
of  the  marriage  relation.  Second,  It  must  be  made 
with  the  intention  that  it  should  not  be  divulged  (170 
Pa.,  74).  Thus,  a  boastful  and  defiant  declaration  of 
misconduct  and  avowal  of  intention  to  openly  persist  in 
such  misconduct  arises  from  the  want  of  the  confi- 
dence existing  between  husband  and  wife  (170  Pa., 
75  ) .  So,  also,  the  communications  made  by  one  spouse 
to  the  other  in  the  presence  of  a  third  party  are  not 
made  with  the  intention  that  they  should  not  be 
divulged  (98  Pa.,  501  and  183  Pa.,  602). 

Proceedings  Before  a  Grand  Jury. — As  indi- 
cated, the  oath  of  a  grand  juror  and  the  policy  of  the 
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law  exclude  the  evidence  of  a  grand  juror  as  to  the 
proceedings  of  the  grand  jury.  However,  this  general 
rule  must  be  relaxed  whenever  such  testimony  becomes 
material  to  the  administration  of  justice  or  the  protec- 
tion of  public  or  private  rights  (92  Pa.,  219).  Thus, 
a  grand  juror  may  testify  as  to  who  was  the  prosecutor 
(3  Watts,  56),  or  as  what  a  witness  testified  to  before 
the  grand  jury.  But  a  grand  juror  can  not  testify  as  to 
how  he  or  any  member  of  the  jury  voted,  or  what 
opinion  any  juror  expressed  in  relation  to  the  verdict, 
or  any  misconduct  on  the  part  of  any  member  of  the 
jury  which  might  invalidate  the  verdict  (92  Pa.,  220). 
Similar  rules  obtain  in  the  case  of  petit  jurors. 

State  Secrets. — It  has  been  held  that  the  Gov- 
ernor and  his  subordinates  are  the  sole  judges  of  the 
expediency  of  the  production  of  evidence  received  by 
them  in  their  official  capacities.  Hence,  they  are  not 
bound  to  appear  as  witnesses  in  a  judicial  proceeding 
and  disclose  such  evidence  when  in  their  judgment  the 
disclosure  would  be  inexpedient  (85  Pa.,  433).  Nor 
will  secondary  evidence  be  admitted  of  the  contents 
of  a  document  which  the  Governor  or  his  subordinates 
refuse  to  produce  on  the  ground  of  public  policy 
(2  S.  &  R.,  23). 

Trade  Secrets. — The  general  rule  is  that  the 
policy  of  the  law  will  protect  trade  secrets.  Hence,  a 
witness  will  be  compelled  to  divulge  trade  secrets  only 
where  such  evidence  is  directly  relevant  and  material 
to  the  issue,  or  where  it  is  necessary  for  the  purpose 
of  establishing  the  guilt  or  innocence  of  a  defendant 
(17  Phila.,  75,  and  11  W.  N.  C,  191). 

Self-Incriminating  Evidence. — The  Act  of 
May  23,    1887,    (P.  L.,    158)    provides   that,   except 
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defendants  actually  upon  trial  in  a  criminal  court,  any 
competent  witness  may  be  compelled  to  testify  in  any 
civil  or  criminal  proceeding.  But  no  witness,  in  gen- 
eral, can  be  compelled  to  answer  any  question  which, 
in  the  opinion  of  the  trial  judge,  (145  Pa.,  374)  would 
tend  to  criminate  him.  However,  this  rule  does  not 
apply  in  the  cross-examination  of  defendants  in  crimi- 
nal actions.  They  can  not  object  to  legitimate  cross- 
examination  upon  the  ground  that  their  answers  will 
tend  to  criminate  them  (6  Super.  Ct.,  92).  This  right 
to  refuse  to  answer  incriminating  questions  is  a  personal 
privilege  of  the  witness,  and  can  be  claimed  only  by  him 
(14s  Pa.,  374). 

Examination  of  Witnesses. 

The  subject  of  the  examination  of  witnesses  will  be 
outlined  under  the  several  sub-heads  of  (a)  Formalities 
Required,  (b)  Examination  in  Chief,  (c)  Cross- 
Examination,  (d)  Rebuttal,  (e)  Sur-Rebuttal,  (f) 
Recall  and  Re-Examination  of  Witnesses,  (g)  Num- 
ber of  Witnesses,  (h)  Evidence  Received  After  Case 
is  Closed,  (i)  What  Documents  May  be  Sent  Out  to 
the  Jury,  (j)What  Evidence  May  be  Stricken  Out  or 
Withdrawn,  and  (k)  Objections. 

Formalities  Required. — A  witness  may  be 
examined  either  (a)  in  open  court  upon  a  preliminary 
or  final  hearing,  or  (b)  out  of  court  for  future  use  in 
court.  When  the  examination  of  the  witness  is  con- 
ducted out  of  court  by  a  competent  and  authorized 
person,  and  his  or  her  testimony  is  reduced  to  writing 
according  to  the  provisions  of  the  statute,  such  written 
testimony  is  called  a  deposition.  It  may  be  stated,  in 
general,  that  the  taking  of  depositions  will  be  permitted 
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where  the  attendance  of  a  witness  might  not  be  pro- 
cured at  the  trial  of  the  cause.  The  Constitution  of 
the  United  States  (Art  VI.  of  Amend.)  and  of  Penn- 
sylvania (Art.  I.,  Sec.  9)  prohibit  the  use  of  deposi- 
tions in  criminal  cases,  but  the  Act  of  Alay  23,  1887 
(P.  L.,  161)  expressly  permits  their  use  in  any  civil 
proceeding.  The  taking  of  depositions  is  governed, 
for  the  most  part,  by  rules  of  court.  As  to  the  formali- 
ties essential  to  the  taking  of  proper  and  legal  deposi- 
tions, see  Troubet  and  Haley's  Practice,  Vol.  I,  506- 
518,  and  Brewster's  Practice,  Vol.  II.,  1015-1046. 

But  whether  a  witness  gives  his  testimony  either  in 
or  out  of  a  court,  he  must  first  qualify  as  a  witness 
before  he  will  be  admitted  to  depose  or  give  any  man- 
ner of  evidence.  A  witness  is  said  to  qualify  when  he 
takes  an  oath  or  affirmation  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (Act  May  31,  1718, 
I  Sm.,  III).  The  Act  of  March  21,  1772  (i  Sm., 
387)  provides  that  an  oath  shall  formally  be  taken  by 
laying  the  hand  upon  and  kissing  the  book  (Bible), 
or  by  lifting  up  the  right  hand  and  pronouncing  or 
assenting  to  the  following  words : — I,  A.  B.,  do  swear 
by  Almighty  God,  the  searcher  of  all  hearts,  that  I 

will '-:  and  that  I  shall  answer  to  God  at  the 

great  day.  The  Act  8,  George  L,  ch.  6,  authorizes  an 
affirmation  in  the  following  form: — I  do  solemnly, 
sincerely,  and  truly  declare  and  affirm,  et  cetera.  The 
oath  should  be  administered  in  all  cases,  unless  the 
witness  has  a  conscientious  persuasion  against  it  or  in 
favor  of  an  affirmation.  A  person  who  wilfully  gives 
false  evidence  under  the  sanction  of  an  oath  or  affirma- 
tion is  guilty  of  perjury  (Act  March  21,  1772,  i  Sm., 
387)- 
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Examination  in  Chief. — The  examination  in 
chief  of  a  witness  may  be  outHned  under  the  subjects 
of  (i)  Offers,  (2)  Leading  Questions,  and  (3) 
Refreshing  Memory. 

Offers. — The  court  may  in  its  discretion  require 
the  side  producing  a  witness  to  make  an  offer  of  what 
it  proposes  to  prove  by  such  witness.  This  offer  may 
be  verbal  or  reduced  to  writing  as  the  trial  judge  may 
in  his  discretion  demand  (3  P.  &  W.,  332).  It  should 
(a)  aver  with  reasonable  certainty  and  specificness  the 
facts  sought  to  be  proved  (9  Super.  Ct.,  58),  and  (b) 
should  state  the  substance  of  the  evidence  by  means  of 
which  such  facts  are  to  be  established  (34  Pa.,  112, 
and  137  Pa.,  335).  Thus,  a  general  offer  will  not  be 
received  which  purports  to  show  that  certain  allega- 
tions are  false  (8  Phila.,  51),  or  that  a  certain  transac- 
tion was  fraudulent  (i  Rawle,  311),  or  what  took 
place  at  a  hearing  (7  Pa.,  397).  The  offer  must  also 
(c)  state  a  purpose  definite  and  clear  enough  to  show 
the  relevancy  of  the  evidence  offered  to  the  facts  at 
issue  (6  W.  &  S.,  122,  and  170  Pa.,  568).  But  it  must 
not  contain  a  statement  of  the  specific  purpose  of  the 
evidence,  unless  requested  by  the  opposite  counsel  or 
the  court  (51  Pa.,  387). 

However,  where  a  party  states  the  purpose  of  his 
offer  both  he  in  his  direct  examination  (37  Leg.  Int., 
4)  and  the  opposing  counsel  in  cross-examination 
(17  S.  &  R.,  99)  will  be  confined  within  the 
bounds  of  the  specific  purpose  for  wliich  the  witness 
was  called.  Thus,  a  witness  called  for  the  specific 
purpose  of  proving  his  book  of  original  entry  can  not 
be  examined  generally  as  a  witness.  Nor  can  a  docu- 
ment   introduced    in    evidence    for   a   particular    pur- 
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pose  be  used  for  the  purpose  of  proving  any  other 
fact  (172  Pa.,  288).  Where  an  offer  is  made  of  evi- 
dence in  part  admissible  and  in  part  inadmissible,  the 
court  should  reject  the  whole  offer  (114  Pa.,  35).  It 
is  not  bound  to  separate  the  good  from  the  bad 
<9  Pa.,  335,  and  155  Pa.,  572). 

The  allegations  of  the  offer  must  be  accepted  by  the 
court  as  absolutely  true  in  considering  the  admissibility 
of  evidence  (11  Pa.,  233).  .  It  has  been  held  that  the 
rejection  of  evidence  for  one  purpose  does  not  preclude 
its  use  for  another  legitimate  purpose  (14  S.  &  R., 
.388),  and  that  the  adverse  party  has  no  reason  to  com- 
plain that  the  jury  has  belen  prejudiced  by  the  admission 
of  evidence  to  sustain  an  offer,  the  proof  of  which  has 
wholly  failed  (173  Pa.,  281). 

Leading  Questions. — A  party  will  not  be  permitted 
to  ask  a  witness  on  direct  examination  any  questions  of 
a  leading  nature  (6  Binn.,  383).  A  question  is  leading 
Tvhen  it  is  asked  in  such  a  manner  as  to  indicate  to  the 
witness  in  (a)  a  particular  (7  S.  &  R.,  166)  and  (b) 
distinct  (9  Watts,  161)  way  the  answer  which  he 
is  desired  to  make.  However,  the  Act  of  May  23,  1887 
(P.  L.,  158),  permits  the  asking  of  leading  questions  on 
cross-examination.  It  has  been  stated  by  Chief  Justice 
Paxson  that  the  allowance  of  a  leading  question  in 
direct  examination  is  within  the  discretion  of  the  court, 
and  not  the  subject  of  a  writ  of  error.  But  the  refusal 
to  allow  a  party  to  put  a  leading  question  on  cross- 
examination  is  the  subject  of  such  writ  (87  Pa.,  124; 
157  Pa.,  417).* 


*No  case  can  be  found  in  Pennsylvania  in  which  a  reversal  of 
judgment  has  been  based  alone  on  the  wrongful  admission  of  a  lead- 
ing question. 
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Refreshing  Memory. — The  general  rule  is  that  a 
witness  may  refresh  his  memory  by  an  examination  of 
memoranda  made  by  the  witness  himself  or  any  other 
person  (2  Lane,  L.  R.,  164)  at  or  near  the  time 
(i  Watts,  236)  of  the  transaction  concerning  which  he 
is  questioned,  provided  he  can  identify  the  memoranda 
and  knows  it  to  have  been  correct .  when  made 
(12  S.  &  R.,  328,  id  80,  and  114  Pa.,  i).  But  a 
witness  can  not  refresh  his  memory  by  referring  to- 
a  writing  made  by  a  third  person  and  not  seen  by 
the  witness  until  long  after  it  was  written.  Thus,  a 
witness's  memory  can  not  be  refreshed  by  reading" 
or  having  read  to  him  his  testimony  given  in  a  former 
proceeding  involving  the  same  subject  matter  ( 102  Pa.,. 
326,  and  105  Pa.,  294).  Where  a  third  person 
makes  the  memoranda,  the  witness  (a)  must  have 
seen  at  the  time  of  writing  that  the  correct  memoranda 
were  written,  or  (b)  must  have  read  it  over  immedi- 
ately after  it  was  written  and  found  it  to  be  correct 
(i  Watts,  236). 

There  are  two  cases  of  refreshing  memory.  First, 
By  referring  to  the  memoranda,  the  witness  may 
be  enabled  to  actually  recollect  all  of  the  facts 
(52  Pa.,  308,  and  12  S.  &  R.,  328).  Second,  The 
memoranda  may  not  recall  all  the  essential  facts 
to  the  mind  of  the  witness,  but  may  cause  him  to 
remember  that  he  made  or  saw  the  writing  when  the 
facts  were  fresh  in  his  mind,  and  that  it  then  stated 
them  accurately  (2  Lane,  L.  R.,  164).  In  either  case 
it  should  clearly  appear  that  the  refreshed  recollection 
of  the  witness  alone  constitutes  the  testimony  and  not 
the  memoranda.  Thus,  a  witness  who  can  not  recall 
whether  or  not  he  served  a  certain  notice  is  handed  the 
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judge's  notes  of  a  former  trial  in  which  it  appears  that 
the  witness  had  there  testified  that  he  had  served  the 
notice.  The  witness  then  states  that  if  the  notes  were 
correct,  he  did  so  testify,  and  consequently  served  the 
notice.  It  was  held  error  to  admit  this  evidence  (105 
Pa.,  294). 

Cross-Examination. — DeHnition,  Purpose  and 
Manner  of  Cross-Examination. — By  cross-examination 
is  meant  that  examination  of  a  witness  by  the  party 
opposed  to  the  party  who  called  and  actually  examined 
him  in  direct  examination.  It  will  be  seen  from  this 
definition  that  there  can  be  no  cross-examination  of  a 
person  sworn  but  not  actually  examined  by  the  party 
who  called  him  (16  S.  &  R.,  72).  This  definition 
would  also  seem  to  deny  the  right  of  a  party  to  cross- 
examine  a  witness  whom  he  has  called.  While  this,  as 
a  general  rule,  is  true,  yet  there  are  circumstances 
where  a  party  may  discredit  his  own  witness  (6W.  &S., 
285).  Where  a  witness  proves  (a)  unwilling,  or  (b) 
gives  evidence  that  is  a  surprise  to  the  party  by  whom  he 
is  called,  it  is  within  the  sound  discretion  of  the  court 
to  permit  such  party  to  cross-examine  such  witness  for 
the  purpose  of  showing  his  previous  statements  and 
conduct  (150  Pa.,  615). 

The  purpose  of  cross-examination,  in  general,  is  to 
draw  from  the  witness  any  facts  or  admissions  which 
would  tend  to  weaken  his  case  or  strengthen  the  case  of 
his  adversary  {76  Pa.,  87).  As  to  the  manner  of  con- 
ducting the  cross-examination,  it  may  be  stated  that  the 
opposing  attorney  may  frame  his  questions  leading  or 
otherwise  or  (Act  May  23,  1887,  P.  L.,  158)  in  any 
way  which  seems  to  him  best  will  accomplish  the  pur- 
pose of  the  cross-examination. 
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Scope  of  Cross-Examination. — Legitimate  cross- 
examination  is  confined  to  the  facts  included  under  two 
general  heads — (a)  to  the  matter  brought  out  in  the 
direct  examination,  and  (b)  to  the  credibility  of  the 
witness. 

Matter  Brought  Out  in  Direct  Examination. — It  is 
the  settled  rule  in  Pennsylvania  that  the  cross-examina- 
tion of  a  witness  is  restricted  to  matters  stated  in  the 
direct  examination  (23  Pa.,  199,  and  158  Pa.,  621), 
or  to  those  facts  or  circumstances  which  are  closely 
connected  with  (97  Pa.,  503)  or  arise  out  of  such 
examination  in  chief  (7  S.  &  R.,  11 1,  and  62  Pa., 
451).  Thus,  a  subscribing  witness  called  to  prove  the 
execution  of  a  will  (7  S.  &  R.,  iii)  or  written  con- 
tract (8  W.  &  S.,  172)  may  be  cross-examined  as  to 
what  was  said  or  done  at  the  execution  (78  Pa.,  326) 
of  such  instrument.  So,  also,  a  person  who  testified  to 
his  authority  to  receive  money,  may  be  asked  in  cross- 
examination  for  what  purpose  the  money  was  received 
(62  Pa.,  451).  But  a  party  can  not,  before  he  has 
opened  his  case,  introduce  it  to  the  jury,  by  cross- 
examining  the  witness  of  the  adverse  party  as  to  mat- 
ters to  which  nothing  has  been  before  testified  (16 
S.  &  R.,  72,  and  3  Pa.,  392). 

Credibility  of  Witnesses. — The  general  rule  of  evi- 
dence is  that  the  credibility  of  a  witness  may  be 
impeached  by  the  cross-examination  of  such  witness. 
This  may  be  accomplished  by  showing  the  witness's 
(a)  interest,  (b)  favor,  or  (c)  bias  (163  Pa.,  65),  or 
his  lack  of  (d)  knowledge,  or  (e)  accuracy  of  state- 
ment (137  Pa.,  335),  or  (f)  his  attempt  to  suborn 
another  witness  (61  Pa.,  179),  or  (g)  his  defective 
moral  character. 
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The  character  of  a  witness  should  be  impeached 
by  showing  his  general  reputation,  and  not  by- 
asking  if  he  has  not  been  guilty  of  specific  immoral 
and  illegal  acts  (31  Pa.,  67).  The  fact  that  a 
witness  has  been  convicted  of  a  criminal  offense 
should  be  shown  by  the  production  of  the  judicial 
record  of  such  conviction.  If  the  witness  be  asked 
t-he  direct  question  as  to  former  convictions  of  crime 
(31  Pa.,  67),  or  in  fact  be  asked  any  question- collateral 
to  the  facts  at  issue,  (85  Pa.,  157)  his  answer  will  be 
conclusive.  The  party  asking  such  question  will  not 
be  permitted  to  contradict. 

In  general,  it  may  be  stated  that  the  admission  in 
cross-examination  of  any  question  tending  to  disgrace 
a  witness  (44  Pa.,  452)  or  create  scandal  (8  Kulp., 
164)  lies  in  the  sound  discretion  of  the  trial  judge.  In 
fact,  subject  to  the  settled  rules  of  evidence,  the  whole 
scope  of  cross-exariftnation  rests  largely  m  discretion  of 
the  Juc^e  presiding  at  the  trial,  and  grotmd  for 
reversal  exists  only  where  the  plain  abuse  of  this  disete- 
tron  results  m  injury  to  the  party  complainwig  (52^  Pa., 
531 ;  5  W.  N.  C,  389,  and  175  Pa.,  361). 

REEfUTTAL. — It  is  the  duty  of  each  party  to  intro- 
duce all  the  evidence  to  prove  his  side  of  the  case  before 
he  closes.  After  his  and  the  case  of  his  adversary  are 
closed,  he  may  give  evidence  in  rebuttal.  This  erf- 
dence  in  rebuttal  is  limited  to  the  precise  matters  about 
which  the  witness  has  been  cross-examined  and  is  intro- 
duced for  the  purpose  of  (a)  contradicting  (8  Phila., 
51)  or  (b)  explaining  the  facts  brought  out  in  direct 
and  modified  by  cross-examination  (183  Pa.,  573). 
Thus,  evidence  of  good  moral  character  may  be  offered 
in  rebuttal  of  evidence  discrediting  a  witness-  (21  Pa., 
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274),  or,  in  fact,  any  evidence  may  be  given  to  rebut 
any  mere  inference  raised  by  the  evidence  of  the  other 
party  (Bright.  Rep.,  416). 

In  general,  the  admission  or  rejection  of  evidence  in 
rebuttal  which  is  properly  part  of  the  case  in  chief,  is 
within  the  sound  discretion  of  the  trial  judge  (99  Pa., 
63 1 ) .  As  in  the  case  of  cross-examination,  this  discre- 
tion is  not  reversible,  except  where  its  gross  abuse  has 
resulted  in  injury  to  the  party  who  complains  (155  Pa., 
93,  and  Bright.  Rep.,  416).  However,  it  has  been  held 
that  such  trial  judge  should  not  admit  in  rebuttal  evi- 
dence which  has  been  (a)  wilfully  omitted  from  the 
case  in  chief  (7  Phila.,  204),  or  which  is  merely  (b) 
repetition  (2  Super.  Ct.,  461)  or  (c)  cumiilative 
(52  Pa.,  230)  of  or  (d)  inconsistent  with  (8  Phila.,  51, 
and  169  Pa.,  167)  what  has  been  testified  to  in  direct 
examination.  But  evidence  inconsistent  with  the 
original  case  may  be  rendered  necessary  in  sur-rebuttal 
where  the  opposite  party  shifts  his  ground  (5  Watts, 

389). 

Sur-Rebuttal. — Evidence  may  also  be  introduced 
in  contradiction  or  explanation  of  evidence  given  in 
rebuttal.  Evidence  thus  introduced  is  called  evidence 
in  sur-rebuttal.  The  admission  of  such  evidence  is 
governed  by  similar  rules  as  apply  in  the  case  of  evi- 
dence in  rebuttal.  Hence,  such  evidence  may  be 
admitted  to  explain  or  contradict  a  mere  inference 
raised  by  the  evidence  in  rebuttal.  Its  admission, 
when  it  might  have  been  given  in  the  examination  in 
chief,  is  discretionary  with  the  trial  judge  (57  Pa., 
168,  and  176  Pa.,  603).  Such  discretion  is  subject  to 
reversal  only  where  it  involves  a  manifest  injustice 
(89  Pa.,  77). 
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Recall  and  Re-Examination  of  Witnesses. — 
A  witness  who  has  been  examined  in  direct  and  cross- 
examination  may  be  recalled,  at  any  stage  of  the  trial, 
by  the  party  who  originally  produced  him,  for  the  pur- 
pose of  proving  new  facts  or  making  clear  or  explain- 
ing his  former  testimony  (5  Binn.,  488,  and  147  Pa., 
i).  This  right  to  recall  a  witness  exists  also  in  favor 
of  the  party  adverse  to  the  party  who  originally  called 
such  witness.  A  party  may  recall  a  witness  of  the 
other  side  at  any  subsequent  stage  of  the  trial,  and 
examine  him  as  to  any  fact  within  his  knowledge  which 
is  material  to  his  side  of  the  case  (6  W.  &  S.,  75). 
This  rule  obtains  even  though  the  facts  brought  out 
in  re-examination  had  not  been  touched  upon  in  direct 
or  cross-examination  (6  W.  &  S.,  75),  and  though 
the  witness  be  a  party  in  interest  (Act  May  23,  1887, 
P.  L.,  158).  Moreover,  the  court  may  grant  permis- 
sion to  recall  a  witness  for  further  cross-examination 
(21  Pa.,  495),  even  after  (104  Pa.,  117)  or  during  the 
time  in  which  the  rebuttal  testimony  is  being  offered. 

Number  of  Witnesses. — The  court  has  full  dis- 
cretion in  the  matter  of  the  number  of  witnesses  who 
may  be  heard  to  give  confirmatory,  cumulative,  or  cor- 
roborative evidence  of  facts  previously  proved  ( i  Pa., 
47).    A  reasonable  number  should  always  be  heard. 

Evidence  Received  After  Case  is  Closed. — 
The  trial  judge  has  also  full  discretion  in  the  admis- 
sion or  rejection  of  evidence  which  is  received  after  the 
case  is  closed  (10  S.  &  R.,  182).  Thus,  in  a  criminal 
case,  after-discovered  evidence  has  been  admitted,  after 
the  Commonwealth  had  closed  its  case,  to  overcome  a 
technical  failure  of  proof  which  had  been  pointed  out 
hy  the  defendant's  counsel  in  his  argument  to  the  jury 
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(2  Browne,  247).  So,  also,  in  a  murder  trial  after- 
discovered  threats  by  the  defendant  against  the 
deceased  were  admitted  after  the  defendamib's  case  was 
closed  (2  Brewster,  404). 

As  in  all  cases  where  discretionary  power  is  vested 
in  the  court,  the  admission  or  rejection  of  after-dis- 
covered evidence  will  furnish  ground  for  reversal  only 
where  there  has  been  a  very  plain  and  injurious  abuse 
of  such  discretion  (3  Superl  Ct.,  461). 

What  Documents  May  be  Sent  Out  with  the 
Jury. — The  general  rule  is  that  in  the  sound  discretion 
of  the  court  (no  Pa.,  549)  all  papers  or  exhibits  of 
any  nature  or  kind  which  have  been  given  in  evidence 
generally  (no  Pa.,  548)  on  the  trial  of  a  case  may  be 
sent  out  with  the  jury  ( 5  Binn.,  238) .  It  has  been  held 
thaff  this  discretion  will  be  considered  as  abused  and 
will  give  ground  for  reversal  if  (a)  the  court,  without 
a  vtry  special  reason,  refuse  to  send  out  with  the  jttrry 
all  the  documents  regularly  introduced  in  evidence,  and 
if  (b)  such  refusal  be  probably  prejudjcial  to  the  party 
eompl!ainif^  (65  Pa.,  418). 

There  are  three  exceptions  to  this  general  rule. 
First,  The  depositions  introduced  in  evidence  by  either 
party  can  not  be  sent  out  with  the  jury  (5  Binn.,  238). 
Second,  Instruments  whose  validity  is  contested  should 
not  be  allowed  to  go  out  with  the  jury  (120  Pa.,  441 ). 
Third,  Nor  should  written  statements  based  on  disputed 
facts  be  sent  out  with  the  jury  (154  Pa.,  198). 

Two  important  illustrations  of  the  documents 
excluded  by  the  general  rule  from  the  jury  room  should 
be  given.  Written  statements  filed  by  consent  of  coun- 
sel ( I  Pa.,  340)  and  documents  given  by  way  of  pre- 
liminary proo^  of  a  right  to  maintain  an  action  (iio 
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Pa.,  548,  and  41  Pa.,  161)  can  not  be  sent  out  with  the 
jury,  because  such  documents  Were  not  given  in  evi- 
dence generally. 

What  Evidence  May  be  Stricken  Out  or 
Withdrawn. — Either  party  to  a  suit  may,  at  any  stage 
of  the  trial,  ask  for  the  (a)  withdrawal  of  (4  Pa.,  317) 
or  (b)  for  an  instructicm  by  the  court  for  the  jfury  to 
disregard  improper  and  incompetent  evidence  (9 
Watts,  311),  provided,  the  improper  character  of  the 
evidence  was  unknown  or  could  not  with  ordinary  dili- 
gence have  been  known  at  the  time  of  its  admission 
(25  Pa.,  203).  Thus,  where  the  evidence  admitted 
fails  to  sustain  the  offer  made,  the  trial  judge  may  in 
his  discretion  (156  Pa.,  310)  instruct  the  jury  to  dis- 
fegard  it  (15  Pa.,  66). 

It  has  been  held  that  the  party  injured  by  the 
introduction  of  evidence  improperly  admitted  (47  Pa., 
irS)  or  of  evidence  properly  admitted  but  subse- 
quently found  to  be  incompetent  (41  Pa.,  113)  should 
ask  that  it  be  stricken  out  or  disregarded  at  the 
time  it ,  i«  offered  or  immediately  upon  learning  of 
its  incompetency.  If  this  is  not  done,  the  right 
to  objection  and  exception  will,  in  the  discretion 
of  the  court  (25  Pa.,  203),  be  regarded  as  waived  (104 
Pa.,  349,  and  157  Pa.,  140).  On  the  other  hand,  where 
evidence  has  been  (a)  improperly  received,  which  tends 
to  (b)  prejudice  the  minds  of  the  jury,  and  motions 
made  to  strike  it  out  (c)'  at  or  before  the  close  of  the 
testimony  (d)  are  refused,  a  direction  to  the  jury  in 
the  general  charge  to  disregard  such  evidence  and  a 
withdrawal  of  it  from  their  consideration,  comes  too 
late  and  does  not  cure  the  error  of  admitting  it  (125 
Pa.,  264). 
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It  should  be  made  clear  in  this  connection  that 
the  mere  refusal  of  the  trial  judge  to  strike  out  evi- 
dence which  has  been  received  without  objection  can 
not  be  made  the  subject  of  a  reviewable  exception, 
but  the  refusal  to  charge  that  such  evidence  be  disre- 
garded may  be  redressed  by  a  writ  of  error  (104  Pa.. 
351,  and  48  Pa.,  13).  The  reason  for  this  distinction 
lies  in  the  fact  that  if  the  court  refuses  to  do  what  is 
right  and  legal,  the  error  can  be  gotten  on  the  record 
in  a  reviewable  shape  only  by  a  prayer  for  instructions 
in  the  charge  (25  Pa.,  207). 

Objections. — Where  improper  evidence  has  been 
admitted  without  objection  at  the  proper  time,  it  may 
be  considered  as  legal  evidence  (173  Pa.,  630)  and  may 
be  considered  by  the  court  in  its  charge  to  the  jury  (8 
S.  &  R.,,  181,  and' 149  Pa.,  119).  As  stated  in  the  pre- 
ceding paragraph,  the  proper  time  to  object  is 
immediately  upon  its  being  offered  on  learning  of  its 
incompetency.  In  general,  it  may  be  stated  that  evi- 
dence introduced  without  objection  will  not  be  stricken 
out  on  motion  when  (a)  the  opposing  party  has  cross- 
examined,  or  (b)  used  such  evidence  in  cross-examina- 
tion or  in  his  argument  to  the  jury  (3  Super.  Ct.,  413), 
or  (c)  offered  evidence  in  rebuttal  (20  Pitts.,  L.  J., 

147)- 

Objection  may  be  either  (a)  general  or  (b)  special. 
A  general  objection  is  one  interposed  without  at  the 
same  time  stating  the  ground  or  reason  for  it.  A  special 
objection  contains  a  distinct  statement  of  the  specific 
grounds  on  which  the  objection  rests.  It  is  the  policy 
of  the  law  to  discourage  general  objections  (20  Pa., 
96),  and  they  will  be  of  no  avail  unless  it  clearly  appear 
that  the  evidence  was  rtot  relevant  or  admissible  for 
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any  purpose.  Thus,  on  a  general  objection  the  incom- 
petency of  a  witness  can  not  be  shown  (71  Pa.,  59). 
Where  one  (2  Pa.,  245)  or  a  number  of  specific  objec- 
tions (172  Pa.,  300)  are  enumerated,  all  that  are  not 
stated  are  considered  as  waived  (172  Pa.,  304). 

Before  leaving  the  subject  of  objections,  it  should 
be  stated  that  evidence  can  not  be  introduced  to  sustain 
an  objection  (6  W.  &  S.,51),  and  that  the  party  object- 
ing to  evidence  can  not  ask  for  a  new  trial  on  the 
ground  of  its  exclusion  (2  Phila.,  269).  In  fact,  it 
is  a  general  principle  of  evidence  that  no  advantage 
can  be  taken  of  an  error  induced  by  the  party  complain- 
ing (8  S.  &  R.,  407,  and  109  Pa.,  399).     *     *     * 

Province  of  Judge  and  Jury. 

Little  need  be  stated  as  to  the  province  of  the  judge 
and  jury.  The  rules  are  well  settled  and  familiar  as 
to  the  duties  of  each. 

Duties  of  the  Judge. — There  are  four  principal 
duties  of  a  judge  relating  to  evidence,  (a)  He  should 
preside  with  absolute  fairness  and  impartiality  at  the 
trial  of  the  cause,  (b)  He  must  decide  on  the  com- 
petency of  witnesses  and  jurors  and  (c)  the  admission 
of  evidence,  (d)  He  must  charge  the  jury  as  to  their 
duties.  This  charge  of  the  judge  should  be  ( i )  a  clear 
and  explicit  statement  of  the  law  applicable  to  the  facts 
which  the  trial  of  the  case  has  disclosed  (5  W.  &  S., 
60).  (2)  The  charge  may  contain  such  comments  on 
the  evidence  as  is  necessary  to  explain  it  or  the  applica- 
tion of  the  principles  of  law  (i  W.  &  S.,  68).  (3)  It 
may  express  an  opinion  as  to  the  weight  of  the  evi- 
dence, but  such  opinion  must  not  tend  to  prejudice  the 
jury  (4  S.  &  R.,  329,  and  81  Pa.,  139)  or  arouse  their 
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sympathy  (11  W.  N.  C,  212,  and  151  Pa.,  107).  Nor 
should  the  charge  undertake  to  decide  the  facts  of  a 
case,  even  thoogh  all  the  evidence  tends  to  establish 
the  fact  and  there  is  no  evidence  in  contradiction  (30 
Pa.,  214,  and  89  Pa.,  155).  (4)  It  should  instruct  the 
jury  as  to  their  duty  in  placing  the  costs.  (See  Act 
March  31,  1866,  P.  L.,  427.) 

Province  of  the  Jury.— Tl^e  province  of  the  jury 
is  to  determine  the  truth  of  the  facts  in  dispute  in  civil 
cases,  and  the  guilt  or  innocence  of  the  accused  in 
criminal  cases.  The  jury  can  not  find  a  verdict  on  their 
personal  knowledge  either  of  the  law  or  facts.  They 
are  bound  by  the  law  as  laid  down  by  the  judge  and  by 
the  facts  as  adduced  on  the  trial  of  the  case  (Chamber- 
layne's  Best  Evidence,  64-65  ) .  A  juror  may  ask  a  wit^ 
ness  any  question  or  examine  any  document  or  exhibit 
in  order  to  briing  out  the  facts  or  to  aid  him  in  properly 
deciding  the  case." 


